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PREFACE. 


The  lapse  of  more  than  twenty  years  since  the  appearance  of  a 
treatise  on  the  subjects  discussed  in  this  Yolame  seems  to  render  any 
explanation  of  the  motives  for  this  publication  entirely  unnecessary. 

In  addition  to  that  fact,  however^  it  may  be  noted  that  by  the 
enactment  of  chapters  14  to  29  of  the  Code,  taking  effect  in  1880, 
ntiany  and  radical  changes  were  made  in  the  conduct  of  special  pro- 
ceedingSy  then  for  the  first  time  codified.  In  the  mean  time,  too, 
many  of  the  remedies  like  certiorari,  mandamus,  general  assign- 
ments and  proceedings  to  acquire  lands  for  railroad  purposes  have 
gradually  grown  in  importance,  and  the  body  of  authorities  on  all 
the  subjects  treated  is  nearly,  if  not  quite,  twice  as  great  as  at  the 
time  of  the  issue  of  the  last  text-book  in  which  they  are  considered. 

As  a  matter  of  convenience  to  the  profession,  and  to  avoid  examina- 
tion of  a  separate  volume,  or  reference  to  other  portions  of  this  vol- 
ume, the  Code  or  statute  on  each  subject  is  followed  by  citation  of 
authorities,  and  forms  are  given  in  the  body  of  the  text,  enabling  the 
practitioner  to  examine  the  legislative  enactment  as  construed  by  the 
courts,  and  to  consult  the  precedents  connected  with  hotk,  with  the 
least  possible  labor. 

In  case  criticism  should  be  made  that  the  course  of  procedure  as 
given  in  many  instances  is  not  orderly  or  logical,  it  can  only  be  said 
that  the  arrangement  of  the  Code  and  statutes  in  that  respect  has 
been  strictly  followed  as  the  only  safe  method,  even  though  it  may 
*  have  resulted  in  stating  the  practice  on  appeal  in  a  matter,  before  pro- 
viding for  the  commencement  of  the  proceeding. 

The  plan  of  the  work  includes  all  the  special  proceedings  provided 
for  by  the  Code  of  Civil  Procedure,  §§  1991  to  2471  inclusive,  and  in 
addition  treats  general  assignments,  reference  of  claims  against  estates, 
proceedings  for  sale  of  real  estate  of  religious  corporations,  and  pro- 
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ceedings  to  acqaire  title  to  lands  for  railroad  purposes,  as  provided 
for  by  statutory  enactment. 

The  classification  made  by  the  Code  reduces  very  largely  the  num- 
ber of  what  were  at  one  time  classed  as  special  proceedings,  exclud- 
ing partition,  foreclosure,  mechanics'  liens,  and  numerous  other  sub- 
jects heretofore  treated  as  such,  and  now  regarded  as  actions. 

By  reason  of  that  fact,  and  by  condensing  the  text  so  far  as  was 
possible  without  affecting  clearness  and  accuracy,  and  by  giving  full 
pages  of  matter,  the  work  has  been  confined  to  a  single  volume  with- 
out sacrificing  any  substantial  benefits,  although  the  authorities  cited 
include  all  the  State  Reports  up  to  44  Hun,  8  State  Bep.,  and  104  N. 
Y.R 

If,  as  has  been  said,  every  lawyer  owes  it  to  his  profession  to  write 
a  book,  my  duty  in  that  respect  is  discharged,  and  it  remains  for  the 
profession  to  determine  whether  its  merits  constitute  a  sufficient 
reason  for  its  existence.  The  fact  that  it  was  written  during  hours 
snatched  from  active  practice  is  no  excuse  for  shortcomings,  and  if 
it  does  not  meet  the  demands  of  the  profession,  it  will  richly  deserve 
that  condemnation  which  it  will  be  certain  to  receive  at  their  hands. 
While  if  it  prove  of  service,  I  need  not  bespeak  a  hearty  recognition 
of  that  fact  from  my  brethren  of  the  profession,  for  whose  benefit  it 
was  prepared  and  to  whose  criticism  it  is  submitted. 

EiNGSTOK,  October  1,  1887. 

J    NEWTON  PIERO. 
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Code  of  Citil  Procedukb.  §  1091.  The  writ  of  habeas  corpus,  to  Jb'cing  up  a 
person  to  testify,  or  to  answer;  the  writ  of  habeas  corpus,  and  the  writ  of  xfirtic^ 
rari,  to  inquire  into  the  cause  of  detention;  the  writ  of  mandamus;  the  writ/of' 
prohibition;  the  writ  of  assessment  of  damages,  which  is  substituted  for  the  wilt 
heretofore  knowii  as  the  writ  of  ad  quod  damnum;  and  the  writ  of  certiorari,  to 
review  the  determination  of  an  inferior  tribunal,  which  may  be  called  the  writ  of 
review,  shall  hereafter  be  styled,  collectively,  State  writs. 

The  title  of  the  writs  enumerated  in  this  chapter  is  new  under 
the  Code  of  Civil  Procedure,  but  the  writs  are  all  of  common-law 
origin  —  the  writ  of  habeas  corpus^  to  bring  up  a  person  to  testify 
or  answer,  serves  a  convenient  purpose  in  practice,  which  i«  fully 
described  in  its  title  ;  its  origin  and  history  have  no  especial  interest, 
and  its  use  is  much  restricted. 

The  writ  of  habeaa  corpus  and  the  ancillary  writ  of  certioraHy 
which  must  not  be  confounded  with  the  ordinary  writ  of  review 
bearing  that  title,  take  a  leading  place  in  the  history  of  the  common 
law.  The  habeas  corpus  is  one  of  the  oldest  of  the  common-law 
writs,  traces  of  it  being  found  as  early  as  1374.  Tne  writ  of  habeas 
corpus  is  an  ancient  and  legal  writ.  Cro.  Car.  466.  In  Bacon's 
Abridgment,  voL  3,  p.  42,  and  Comyn's  Digest,  vol.  4,  p.  336, 
the  writ  of  habeas  corpus  is  said  to  be  awarded  to  have  the  body 
and  cause  of  one  imprisoned  removed  to  some  superior  jurisdiction 
which  hath  the  authority  to  examine  the  legality  of  the  commitment. 
It  went  under  various  names,  as  the  habeas  corpus  ad  suhjiciendum, 
which  issued  in  criminal  cases ;  the  habeas  corpus  ad  faciendum 
and  recipiendum^  which  issued  only  in  civil  cases  ;  the  habeas  cor- 
pus  ad  respondendum,  where  the  person  was  confined  in  jail  for  a 
cause  of  action  accruing  in  an  inferior  court,  and  a  third  person  had 
a  cause  of  action  against  him ;  and  the  habeas  corpus  ad  deHberan- 
duma/nd  recipiendum  J  which  lay  to  remove  the  person  to  the  proper 
place,  or  the  county  where  he  had  committed  some  criminal  offense. 

The  writ  as  it  now  exists  dates  back  to  the  time  of  Charles  II. 

One  of  the  notable  instances  of  its  use  was  the  case  of  John  Wilkes, 
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in  1763,  he  having  been  arresteCl  for  publishing  a  treasonable  and 
seditions  newspaper.  The  wji^t'  was  sued  out  on  the  ground  that  no 
name  was  inserted  in  the  warrant  issued  for  his  arrest. 

The  writ  was  issued  .if^.t^iik  State  as  early  as  1787,  on  the  ground 
that  the  commitment' (I^d  not  specify  the  offense  charged. 

The  statute  of \Cbarles  II  was  followed  in  the  first  statute  enacted 
in  this  State Jn  1*7^7 ;  this  was  amended  in  1818,  and  again  in  1828. 
The  eubseyjuejat  revisions  have  been  slight,  the  Code  of  Civil  Pro- 
cedure3l^^'^itlg  adopted  substantially  the  previous  statutes. 

•Thk  Constitution  of  the  United  States  provides  (art.  1,  §  9,  clause 

-  'c^)s*  "The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 

-:  pended,  unless  when  in  cases  of  rebellion  or  invasion  the  public 

safety  requires  it,"  thns  recognizing  the  existence  of  the  remedy  ; 

and  in  1789,  Congress  passed  an  act  defining  the  jurisdiction  of  the 

Federal  courts  in  issuing  the  writ. 

The  writ  of  certiorari,  to  inquire  into  the  cause  of  the  detention, 
is  in  aid  of  the  writ  of  haheaa  corpus,  and  provided  for  by  the  same 
article  of  the  Code  of  Civil  Procedure. 

The  writ  of  ma/ndaraus  seems  originally  to  have  been  a  mandate 
from  the  sovereign  directing  the  performance  of  a  specific  act  by  a 
subject.  By  Comyn's  Digest,  vol.  5,  p.  21,  mamdamvs  is  defined 
as  a  prerogative  writ  introduced  to  prevent  disorder  from  a  failure 
of  justice  and  defect  of  police,  and  ought  to  be  used  on  all  occasions 
where  the  law  has  established  no  specific  remedy,  and  where  in  justioe 
and  good  government  there  ought  to  be  one ;  while  Bacon's  Abridg- 
ment, vol.  4,  p.  497,  defines  Tnandamxia  as  a  writ  commanding  exe- 
cution of  an  act  where  otherwise  justice  would  be  obstructed  or  the 
king's  charter  neglected,  issuing  regularly  in  cases  relating  only  to 
the  public  and  the  government,  and  is,  therefore,  termed  a  prerogative 
writ.  It  is  defined  by  Blackstone  as  "  In  general  a  command  issuing 
in  the  king's  name  from  the  Court  of  the  King's  Bench  and  directed 
to  any  person,  corporation  or  inferior  court  of  jurisdiction  within  the 
king's  dominions,  requiring  them  to  do  some  particular  thing  therein 
specified,  which  appertains  to  their  office  or  duty,  and  which  the 
Court  of  King's  Bench  has  previously  determined,  or  at  least  supposes 
to  be  consonant  to  right  or  justice." 

Lord  Mansfield  said :  "A  7nandamus  is  a  prerogative  writ  to  the 
aid  of  which  the  subject  is  entitled  upon  a  proper  case  previously 
shown  to  the  satisfaction  of  the  court.  There  is  no  doubt  that  where 
a  party  who  has  a  right  has  no  other  specific  legal  remedy,  the  court 
win  assist  him  by  issuing  this  writ."     Bex  v.  Asken,  Burr.  486. 
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The  Code  of  Civil  Procedure  has  defined  fully  the  practice  on 
this  writ,  which  theretofore  was  regulated  partially  by  the  Common- 
Law  rules,  partially  by  the  Kevised  Statutes,  and  in  part  by  the  Code 
of  Procedure.  The  writ  of  mandamus  is  a  legal  writ,  and  the  forms 
of  procedure  and  the  rules  which  governed  in  the  Court  of  Chancery 
liave  no  application  to  it.     People^  ex  rd.,  v.  French^  3  Civ.  Pro.  180. 

Sacon's  Abridgment,  vol.  5,  p.  446,  says  of  the  writ  of  prohibi- 
tion, that  its  object  is  the  preservation  of  the  right  of  the  king's 
crown  and  courts,  and  the  ease  and  quiet  of  the  subject ;  its  object 
is  to  keep  the  several  courts  within  the  limits  and  bounds  of  their 
jurisdictions  prescribed  by  the  laws  and  statutes  of  the  realm.  The 
writ  of  prohibition,  while  but  rarely  used,  was  declared  by  Judge 
Sdden  in  Quinibo  Appo  v.  The  People^  20  N.  T.  631,  "an  ancient 
and  valuable  writ,  and  one,  the  use  of  which  in  all  proper  cases 
fihonld  be  upheld  and  encouraged."  It  was  employed  in  England 
from  the  earliest  times,  being  issued  only  from  the  King's  Bench,  and 
mainly  ran  to  the  ecclesiastical  courts.  It  lies  to  inferior  tribunals  to 
restrain  judicial  but  not  ministerial  acts.  It  has  been  materially 
modified  by  the  Code,  and  the  practice  under  it  simplified  and  de- 
fined. 

The  writ  of  ad  quod  damnum,  or  assessment  of  damages,  was  a 
writ  used  to  inquire  whether  a  grant  intended  to  be  made  by  the 
king  would  be  to  the  damage  of  him  or  others.  Comyn,  vol.  1,  p. 
398.  There  is  in  this  State  but  a  single  reported  case  previous  to 
the  Code  of  Civil  Procedure ;  by  this  Code  the  details  of  the  prac- 
tice were  largely  modified. 

A  certiorari  is  an  original  writ  issuing  out  of  Chancery  or  the 
King's  Bench,  directed  in  the  king's  name  to  the  judges  or  officers  of 
inferior  courts,  commanding  them  to  return  the  records  of  a  cause 
depending  before  them,  to  the  end  that  the  party  may  have  the  more 
sure  and  speedy  justice  before  him,  or  such  justices  as  he  shall  assign 
to  hear  the  cause.     Bacon's  Abridgment,  title  Certiorari, 

The  Courts  of  Chancery  and  King's  Bench  might  award  a  certiorari 
to  remove  a  proceeding  from  any  inferior  court,  whether  of  an 
ancient  or  newly-created  jurisdiction,  unless  the  statute  or  charter 
which  created  them  exempted  them  from  such  jurisdiction  (Bacon's 
Abridgment,  vol.  1,  p.  561) ;  or  as  said  by  Comyn  (Digest,  vol.  2, 
p.  185),  the  writ  of  certiorari  was  an  original  writ  issuing  out  of 
Chancery  or  King's  Bench,  when  the  king  would  be  certified  of  any 
record  in  any  other  court  of  record. 

At  common  law  this  writ  removed  the  proceeding  to  the  court 
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issuing  the  writ,  which  then  took  cognizance  of  the  matter  as  an 
original  proceeding,  and  heard  and  determined  it  as  such.  With  ub, 
however,  it  is  a  writ  of  review  of  the  determination  of  an  inferior 
board  or  tribanal.  Its  fnnctions  have  been  narrowed  from  time  to 
time  by  provisions  for  review  of  determinations  of  the  different 
courts  by  appeal,  and  by  the  Code  of  Civil  Procedure  it  is  only  made 
applicable  to  cases  where  no  appeal  will  lie. 

All  these  writs  ran  in  the  king's  name,  and  now  ran  in  the  nauie 
of  the  people,  whence  the  title  given  by  the  Code  of  "  State  writs." 
As  will  be  observed,  the  scope  of  these  writs  has  been  very  greatly- 
modified  from  time  to  time,  and  the  Code  defines  their  nature  and 
limits  the  circumstances  under  which  they  may  issue. 

§  1992.  A  State  writ  must  be  issaed  under  the  seal  of  the  court  by  which  it  is 
awarded.  Where  it  is  allowed  hj  a  judge  out  of  court,  and  is  returnable  before 
a  court  of  record,  it  must  be  issued  under  the  seal  of  the  court  before  which  it  is 
returnable.  Where  it  is  returnable  before  a  judge  out  of  court,  or  before  a  body 
or  tribunal  other  than  a  court  of  record,  it  must  be  issued  under  the  seal  of  the 
Supreme  Court.  Where  the  seal  of  the  Supreme  Court  is  to  be  used,  as  prescribed 
in  this  section,  it  may  be  the  seal  of  the  county  wheiein  the  writ  is  awarded,  or 
wherein  it  is  returnable. 

This  is  a  substantial  re-enactment  of  2  R.  S.  574,  §  74,  except  that 
certain  writs  are  there  enumerated  by  name. 

The  writs  and  return  thereto  were  required  to  be  sealed  under  the 
earlier  practice.  See  as  to  mandamus^  4  Bacon's  Abridgment,  498  ; 
as  to  return  to  certiorari  under  seal  of  tribunal  to  which  it  is  directed, 
1  Id.  571. 

A  writ  of  certiorari  to  review  the  determination  of  an  inferior 
tribunal  is  a  State  writ,  which  by  the  express  provision  of  the  statute 
IB  required  to  be  issued  under  the  seal  of  the  court  before  which  it  is 
returnable.  A  writ  is  not,  however,  void  by  reason  of  this  defect, 
which  may  be  cured  by  amendment.  People^  ex  rel.,  v.  Assessors  of 
Town  of  Herkime7\  6  Civ.  Pro.  297. 

This  provision  is  tantamount  to  the  statute  making  the  seal  of  the 
county  the  seal  of  the  Supreme  Court.  In  practice  the  writ  will 
ordinarily  issue  from  the  Supreme  Court  or  superior  city  court,  except 
in  case  of  habeas  corpiM,  where  the  writ  is  frequently  allowed  by- 
county  judges  or  other  judicial  officers  having  jurisdiction,  but  in 
those  cases  it  is  ordinarily  returnable  before  the  judge  out  of  court. 

§  1993.  Wbere  a  State  writ  is  required,  in  an  action  or  special  proceeding,  civil 
or  criminal,  to  which  the  people  are  a  party,  or  in  which  they  are  interested,  it 
may  be  awarded  upon  the  application  of  the  attorney-general,  or  of  the,  district 
attorney  having  charge  of  the  action  or  special  proceeding;  and  the  indorsement 
of  the  allowance  thereof  must  state,  that  it  was  issued  upon  such  an  application. 
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It  16  said  in  People  v.  Masorij  9  Wend  505,  referring  to  3  R.  S. 
77,  which  18  similar  in  language,  that  this  is  the  proper  remedy  given 
the  public  prosecutor  where  property  is  burglariously  stolen  in  one 
county  and  the  o5en4er  is  apprehended  and  committed  for  such  ofiense 
to  the  jail  of  another  county  if  he  is  indicted  in  the  county  where  the 
property  was  stolen,  and  that  the  circumstances  under  which  it  is 
necessary  or  proper  to  issue  the  writ  are  not  specified  by  the  statute 
but  are  necessarily  left  in  the  discretion  of  the  court.  On  produc- 
tion of  a  writ  duly  indorsed  it  is  the  duty  of  the  sheriff  to  deliver 
the  prisoner. 

The  form  of  indorsement  as  required  by  this  section  and  to  con- 
form to  the  terms  of  section  1996,  may  be  as  follows  : 

"  The  within  writ  allowed  this  31st  day  of  March,  1886,  on  appli- 
cation of  J.  N.  Vanderlyn,  district  attorney  of  Ulster  county. 

(Signed)  William  S.  Kenton,  '\ 

County  Judge,^^ 

Where  the  people  have  an  interest  the  attorney-general  is  the 
proper  officer  to  set  it  in  effective  operation  on  their  behalf.  So 
hdd  on  mandamus  to  compel  railroad  company  to  perform  their 
dnties  as  common  carriers.  People  v.  N.  Y.  C>  cfe  H,  li,  R.  jB. 
Co,,  28  Hun,  643. 

§  1994.  A  State  writ  must  be  iHBued  in  behalf  of  the  people  of  the  State;  but 
where  it  is  awarded  upon  the  application  of  a  private  person,  it  must  show  that 
it  was  issued  upon  the  relation  of  that  person.  The  officer,  or  other  person, 
igainst  whom  the  writ  is  issued  shall  be  styled  the  defendant  therein. 

When  the  writ  is  issued  on  behalf  of  the  people,  and  on  their 
application,  the  papers  after  the  petition  will  be  entitled  "  The  Peo- 
ple of  the  State  of  New  York  against  The  Board  of  Supervisors  of 
the  County  of  Ulster."  On  mmidarriue  so  entitled  brought  by 
the  attorney-general,  the  affidavit  was  entitled  in  the  proceeding. 
In  case  where  a  private  person  is  relator,  the  title  is  "  The  People, 
«c  td.  Richard  Stokes,  against  George  Young,  Sheiiff ; "  the  party 
suing  out  the  writ  is  termed  the  relator. 

^  1995.  The  parties  to  a8i>ecial  proceeding,  instituted  by  State  writ,  may  appear 
by  attorney,  with  like  effect  as  in  an  action  brought  in  the  Supreme  Court;  but  a 
fetum  to  such  a  writ  must  be  made  under  the  hand  of  the  defendant,  except 
in  a  case  where  it  is  otherwise  specially  prescribed  by  law,  or  where  the  court  or 
judge,  for  good  cause  shown  by  affidavit,  otherwise  directs.  Where  the  attorney- 
general  or  the  district  attorney  does  not  appear  for  the  people,  the  attorney  for 
the  relator  is  deemed  also  the  attorney  for  the  people. 

^  1996.  The  presiding  judge  of  a  court,  by  which  a  State  writ  is  awarded,  or 
the  judge  who  allows  such  a  writ  out  of  court,  as  the  case  may  be,  must  sign  an 
allowance  thereof  indorsed  thereupon,  stating  the  date  of  the  allowance. 
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The  writ  at  common  law  must  have  been  signed  before  sealing 
2  Salkeld,  434.     Ey  statute  of  Charles  II,  the  writ  of  habeas  carpus 
mnst  be  indorsed  and  if  not  signed  by  the  judge,  need  not  be  obeyed. 
Oowper,  672. 

The  form  of  indorsement  may  be  : 

^*The  within  writ  allowed  this  31st  day  of  March,  1886. 

(Signed)  William  S.  Kenyok, 

County  Judge: 

This  indorsement,  which  is  usually  accompanied  by  a  formal  order 
that  the  writ  issue,  is  the  authority  for  signature  of  the  clerk  and 
affixing  the  seal 

§  1997.  The  final  determination  of  the  rights  of  the  parties  to  a  special  pro- 
ceeding instituted  by  State  writ  is  styled  a  final  order.  The  provisions  of  this 
act,  relating  to  amendments,  motions,  and  intermediate  orders,  in  an  action,  are 
applicable  to  similar  acts  in  such  a  special  proceeding;  except  where  special  pro- 
vision is  otherwise  made  therein,  or  where  the  proceeding  is  repugnant  to  the 
object  of  the  State  writ,  or  the  mode  of  procedure  thereunder. 

g  1908.  Except  where  special  provision  is  otherwise  made  in  this  act,  a  State  writ 
may  be  made  returnable  forthwith,  or  on  a  future  day  certain,  as  the  case  requires. 

The  provisions  as  to  time  of  return  to  the  writ  of  mandamiis 
will  be  found  at  section  2072 ;  those  as  to  return  to  writ  of  certiorari 
at  section  2132;  those  as  to  writ  of  prohibition  at  section  2095. 
The  rule  in  King's  Bench  as  to  certiorari  was  that  it  was  returnable 
the  first  day  of  the  next  term.     Corny n's  Digest,  vol,  2,  p.  192. 

§  1999.  Except  where  special  provision  is  otherwise  made  in  this  act,  a  State 
writ  must  be  personally  served,  in  like  manner  as  a  summons  issued  out  of  the 
Supremo  Court;  and  each  provision  of  this  act,  relating  to  the  personal  service 
of  such  a  summons  upon  a  defendant,  applies  to  the  service  of  a  State  writ. 

The  service  of  writs  as  regulated  by  this  section  must  conform  to 
section  426. 

§  2000.  A  writ  of  habeas  corpus  can  be  served  only  by  an  elector  of  the  State. 
Where  the  prisoner  is  in  custody  of  a  sheriff,  coroner,  constable,  or  marshal,  the 
service  is  not  complete,  unless  the  person  serving  the  writ  tenders  to  the  officer 
the  fees  allowed  by  law  for  bringing  up  the  prisoner,  and  delivers  to  him  an 
undertaking,  with  at  least  one  surety,  in  a  sum  specified  therein,  to  the  effect, 
that  the  surety  will  pay  the  charges  of  carrying  back  the  prisoner,  if  he  shall  be 
remanded ;  and  that  the  prisoner  will  not  escape  by  the  way,  either  in  going  to, 
remaining  at,  or  returning  from  the  place  to  which  he  is  to  be  taken.  The  sum 
so  specified  must  be,  at  least,  twice  the  sum  for  which  the  prisoner  is  detained, 
if  he  is  detained  for  a  specific  sum  of  money;  if  not,  it  must  be  one  thousand  dollars. 

The  following  is  a  precedent  for  the  undertaking  required. 

Whereas  a  writ  of  habeas  corpus  has  been  issued  by  Hon.  William 
S.  Kenyon,  county  judge  of  Ulster  county,  by  which  George  Young, 
sheriff  of  Ulster  county,  is  commanded  to  have  the  body  of  Richard 
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Stokes  before  him  at  his  chambers  in  the  city  of  Kingston  in  said 
county  on  the  2nd  day  of  April,  1886,  at  ten  o'clock  in  the  forenoon,  to 
do  and  receive  what  shall  be  then  and  there  considered,  concerning  said 
Stokes:  Now,  therefore,  I,  Lewis  B.  Stevens,  banker  of  the  town  of 
Wawarsing  in  the  county  of  Ulster,  undertake  in  the  sum  of  $1,000 
to  pay  to  said  George  Young  ^11  charges  of  carrying  back  such  pris- 
oner, if  he  shall  be  remanded,  and  that  such  prisoner  shall  not  escape 
by  the  way  either  in  going  to,  remaining  at,  or  returning  from  the 
place  to  which  he  is  to  oe  taken. 

Lewis  B.  Stevens,     [l.  s.] 

To  which  should  be  attached  the  usual  justification  and  acknowl- 
edgment. 

g  2001.  A  court  or  a  judge,  allowing  a  writ  of  Jiabeas  corptL8,  directed  to  any 
penon  other  than  a  sheriff,  coroner,  constable,  or  marshal,  maj,  in  its  or  his  dis- 
cretion, require  the  applicant,  in  order  to  render  the  service  thereof  complete, 
to  pay  the  charges  of  bringing  up  the  prisoner.  In  that  case,  the  amount  of  the 
charges,  not  to  exceed  the  fees  allowed  bj  law  to  a  sheriff  for  a  similar  service, 
most  be  specified  in  the  certificate  allowing  the  writ. 

The  form  of  indorsement  given  under  section  1996  may  oe  used, 
adding  "  and  the  charges  for  bringing  up  said  prisoner,  three  dol- 
lars, are  directed  to  be  paid  by  the  petitioner  as  a  condition  thereof." 

§  2002.  The  last  two  sections  are  not  applicable  to  a  case  where  the  writ  is 
allowed  upon  the  application  of  the  attorney-general,  or  a  district  attorney. 

§  2003.  A  writ  of  habeas  corpus  or  of  certiorari,  issued  as  prescribed  in  article 
second  or  article  third  of  this  title,  may  be  served  by  delivering  it  to  the  person 
^  to  whom  it  is  directed.     If  he  cannot  be  found,  with  due  diligence,  it  may  be 

served,  by  leaving  it,  at  the  jail  or  other  place  in  which  the  prisoner  is  confined, 
with  any  under  officer,  or  other  person  of  proper  age  having  charge,  for  the  time, 
of  the  prisoner,  and  paying  or  tendering  to  him  the  fees  or  charges  for  bringing 
up  the  prisoner.  If  the  person,  upon  whom  the  writ  ought  to  be  served,  keeps 
himself  concealed,  or  refuses  admittance  to  the  person  attempting  to  serve  it,  it 
may  be  served  by  affixing  it  in  a  conspicuous  place,  on  the  outside,  either  of  his 
dwelling-house,  or  of  the  place  where  the  prisoner  is  confined.  In  that  case,  the 
service  is  complete,  without  tendering  the  fees  or  charges  for  bringing  up  the 
prisoner. 

This  section  relates  entirely  to  the  use  of  the  writ  of  habeas  cor- 
pits,  and  the  writ  of  certiorari  when  used  as  an  ancillary  writ  to 
inquire  into  the  cause  of  detention,  and  is  in  aid  of  personal  liberty 
as  secured  by  habeas  corpus. 

§  2004.  A  sheriff,  coroner,  constable,  or  marshal,  upon  whom  complete  service 
of  a  writ  of  habeas  corpus  is  made,  as  prescribed  in  this  article,  must  obey  and 
make  return  to  the  writ,  according  to  the  exigency  thereof,  whether  it  is  directed 
to  him  or  not.  Any  other  person,  upon  whom  such  a  writ  is  served,  having  the 
custody  of  the  individual  for  whose  benefit  it  was  issued,  must  obey  and  execute 
It,  according  to  the  command  thereof,  without  requiring  any  bond,  or  the  pay- 
ment of  any  charges,  except  such  as  are  specified  in  the  certificate  allowing  the 
writ 
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§  2005.  A  person,  upon  whom  a  writ  of  certiorari,  issued  as  prescribed  in  tlds 
title,  is  served,  must,  in  like  manner,  upon  payment  or  tender  of  the  fees  allowed 
by  law  for  making  a  return  to  the  writ,  and  for  copying  the  warrant,  or  other 
process  or  proceeding  to  be  annexed  thereto,  obey  and  return  the  writ,  according 
to  the  exigency  thereof. 

§  2006.  Where  a  writ  of  habeas  corpus  is  returnable  on  a  day  certain,  the  return 
must  be  made  at  the  time  and  place  specified  therein.  Where  such  a  writ  is 
returnable  forthwith,  at  a  place  within  twenty  miles  of  the  place  of  service,  the 
return  must  be  made,  and  the  prisoner  must  be  produced,  within  twenty-foar 
hours  after  service;  and  the  like  time  must  be  allowed  for  each  additional 
twenty  miles. 

By  the  statute  of  Charles  II,  if  a  habeas  corpiM  was  served  on  an 
oflBcer  having  the  custody  of  a  person,  he  was  bound,  in  three  days  after 
delivery,  if  within  twenty  miles,  or  in  ten  days  if  above  twenty  and 
under  a  hundred  miles,  or  in  twenty  days  if  above  a  hundred  miles, 
to  return  the  writ  and  bring  the  body  according  to  the  command  of 
the  writ.     Comyn's  Digest,  vol.  4,  p.  331. 

§  2007.  For  non-payment,  upon  demand,  of  the  costs  awarded  by  a  final  order, 
made  in  a  special  proceeding  instituted  by  State  writ,  except  where  a  peremptory 
writ  of  mandamus  is  awarded,  after  the  issuing  of  an  alternative  mandamus,  the 
person  required  to  pay  the  same  may  be  punished  for  a  contempt  of  the  court 
awarding  them,  or  of  which  the  judge  awarding  them  is  a  member,  as  if  the 
final  order  was  a  final  judgment  of  the  court. 

The  proceedings  to  punish  a  contempt  of  court,  other  than  a 
criminal  contempt,  are  given  under  title  8,  chapter  17,  Code  of 
Civil  Procedure  (see  which  title).  "Where  a  judgment  of  a  court- 
martial  is  brought  into  the  Supreme  Court  by  a  writ  of  certiorari, 
and  there  reversed,  the  I'espondent  is  personally  liable  for  the  costs 
awarded  by  the  final  order  and  may  be  adjudged  guilty  of  a  eon- 
tempt  if  he  fail  to  pay  them  after  a  demand  therefor  has  been  made. 
In  re  Leary^  30  Hun,  394. 


CHAPTEE    II. 

THE  WRIT  OF  HABEAS  CORPUS  TO  BRING  UP  A  PERSON  TO  TESTIFY. 

§  2008.  A  court  of  record,  other  than  a  justice's  court  of  a  city,  or  a  judge  of 
such  a  court,  or  a  justice  of  the  Supreme  Court,  has  power,  upon  the  application 
of  a  party  to  an  action  or  special  proceeding,  civil  or  criminal,  pending  therein, 
to  issue  a  writ  of  habeas  corpus,  for  the  purpose  of  bringing  before  the  court  a 
prisoner,  detained  in  a  jail  or  prison,  within  the  State,  to  testify  as  a  witness,  in 
the  action  or  special  proceeding,  in  behalf  of  the  applicant. 

This  writ  is  for  the  convenience  of  litigants  in  obtaining  testimony 
of  persons  under  arrest,  and  its  functions  are  entirely  diflferent  in 
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their  natnre  from  those  of  the  writ  of  habeas  corpius  to  inquire  into 
the  caase  of  detention  of  a  prisoner.  It  is  in  fact  an  order,  granted 
exparis  upon  certain  proof,  directing  the  sheriff,  or  other  officer  in 
whose  custodj  the  prisoner  may  be,  to  bring  him  into  court  to 
enable  him  to  be  examined  as  a  witness. 

The  prisoner  may  be  brought  up  on  writ  to  testify  upon  his  own 
application  for  a  discharge.  Wattles  v.  Marshy  5  Cow.  176.  See 
Martin  v.  Wood,  7  Wend.  132. 

It  will  be  noticed  section  2011  limits  the  application  of  section  2008. 

§  2000.  Such  a  writ  may  also  be  issued  by'a  justice  of  the  Supreme  Court,  upon 
the  application  of  a  party  to  a  special  proceeding,  civil  or  criminal,  pending  before 
any  officer  or  body,  authorized  to  examine  a  witness  therein.  In  a  case  specified  in 
this  section,  the  writ  may  also  be  issued  by  a  judge  of  a  superior  city  court,  a  county 
judge,  or  a  special  county  judge,  residing  within  the  county  where  the  officer 
resides,  before  whom,  or  the  court  or  other  body  so  in,  or  before  which,  the  special 
proceeding  is  pending. 

§  2010.  Such  a  writ  may  also  be  issued  by  a  justice  of  the  Supreme  Court,  upon 
the  application  of  a  party  to  the  action,  pending  before  a  justice  of  the  peace,  or 
in  a  Justice's  Court  of  a  city,  or  a  District  Court  of  the  city  of  New  York,  to  bring 
before  the  justice  or  court,  to  be  examined  as  a  witness,  a  prisoner  confined  in  the 
jail  of  the  county  where  the  action  is  to  be  tried,  or  an  adjoining  county.  In  a 
case  specified  in  this  section,  the  writ  may  also  be  issued  by  a  judge  of  a  superior 
city  court,  a  county  judge,  or  a  special  county  judge,  residing  within  the  county 
where  the  justice  resides,  or  the  court  is  located,  or  the  prisoner  is  confined,  as 
the  case  may  be. 

§2011.  [Amended  l^l^,^  Awritshallnotbeissued,  by  virtue  of  either  of  the  last 
three  sections,  to  bring  up  a  prisoner  sentenced  to  death.  Nor  shall  it  be  issued 
to  bring  up  a  prisoner  confined  under  any  other  sentence  for  a  felony;  except 
where  the  application  is  made,  in  behalf  of  the  people,  to  bring  him  up  as  a  wit- 
ness on  the  trial  of  an  indictment,  and  then  only  by  and  in  the  discretion  of  a 
jostice  of  the  supreme  court,  or  a  judge  of  a  superior  city  court,  upon  such  notice 
to  the  district  attorney  of  the  county  wherein  the  prisoner  was  convicted,  and 
upon  such  terms  and  conditions,  and  under  such  regulations  as  the  judge  may 
prescribe. 

§  2012.  An  application  for  a  writ,  made  as  prescribed  in  either  of  the  foregoing 
sections  of  this  article,  must  be  verified  by  affidavit,  and  must  state  : 

1.  TThe  title  and  nature  of  the  action  or  special  proceeding,  in  regard  to  which 
the  testimony  of  the  prisoner  is  desired;  and  the  court,  or  body,  in  or  before 
which.,  or  the  officer  before  whom,  it  is  pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and  necessary  to  the  applicant, 
on  the  trial  of  the  action,  or  the  hearing  of  the  special  proceeding,  as  he  is  advised 
hy  counsel  and  verily  believes. 

3.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a  sentence  for  a  felony. 
But  where  the  attorney-general  or  district  attorney  makes  the  application,  he 

need  not  swear  to  the  advice  of  counsel. 

The  following  precedents  show  the  form  for  the  petition   and 

writ: 
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To  the  County  Judge  of  Onondaga  county : 

The  petition  of  Frederick  Lasher  respectfully  shows  that  he  is 
defendant  in  an  action  in  the  Supreme  Court  in  the  county  of  Onon- 
daga, in  which  Charles  Randall  is  plaintiff.  That  his  testimony  as  a 
witness  is  material  and  necessary  on  the  trial  of  said  action,  as  he  is 
advised  by  his  counsel,  John  Wilkinson,  and  verily  believes.  That  your 
petitioner  is  confined  in  the  Onondaga  county  jail,  under  execution 
against  his  body  in  a  civil  action  in  which  one  Ambrose  Wattles  was 
plaintiff,  and  your  petitioner  defendant.  Your  petitioner  further 
shows  that  the  action  in  which  said  Randall  is  plaintiff,  is  noticed  for 
trial  at  a  Circuit  Court  to  be  held  at  the  court-house  in  the  city  of 
Syracuse,  on  the  20th  day  of  April,  1887,  and  that  this  application  is 
made  in  good  faith  to  enable  your  petitioner  to  attend  sucn  trial  as  a 
witness. 

Wherefore,  your  petitioner  prays  that  a  writ  of  habeas  corpus  to 
testify  issue,  commanding  the  sheriff  of  the  county  of  Onondaga  to 
have  your  petitioner  beiore  said  Circuit  Court  on  said  20th  day  of 
April,  1887,  and  such  other  days  to  which  said  cause  shall  be 
adjourned  to  enable  him  to  testify  m  said  action. 

Fkedeeiok  Lashbe. 

{Add  verification  as  to  pleading.) 

The  People  of  the  State  of  New  York,  ex  rel,  Frederick  Lasher,  to  the 
Sheriff  of  the  County  of  Onondaga,  greeting  : 

We  command  you  that  you  have  the  body  of  Frederick  Lasher 
detained  in  the  county  jail  of  the  county  of  Onondaga,  before  our 
Circuit  Court  at  a  term  thereof  to  be  held  at  the  court-house  in  the 
city  of  Syracuse  on  the  20th  day  of  April,  1887,  at  the  opening  of  the 
court  on  that  day  and  on  such  other  days  during  said  term  to  which 
the  cause  entitled  Charles  Randall  against  Frederick  Lasher  shall  be 
adjourned,  in  your  custody,  under  safe  and  secure  conduct,  to  testify 
as  a  witness  in  said  action. 

And  immediately  after  the  said  Frederick  Lasher  shall  have  testified 
in  said  action,  that  then  you  return  him  to  the  said  county  jail  under 
safe  conduct  and  have  you  then  there  this  writ. 

Witness,  Hon.  Joshua  Forman,   county  judge  of  Onondaga 
[l.  s.]     countv,  at  the  court-house  in  the  city  of  Syracuse  this  15th 
day  of  April,  1887. 

A.  Breeze, 
J.  WiLKiKSON",  Clerk. 

Attorney  for  Petitioner. 

The  writ  should  be  indorsed  "  Granted  this  15th  day  of  April, 
1887,  J.  Forman,  county  judge  of  Onondaga  county,"  as  provided  by 
section  1996,  and  must  also  be  accompanied  on  delivery  to  the  sheriff 
by  the  bond  provided  for  by  section  2000. 

Tlie  form  of  writ  above  given  is  adapted  from  Wattles  v.  Marshy 
5  Cow.  176,  and  it  is  there  held  that  a  sheriflf  is  protected  by  the 
writ  if  it  was  issued  by  an  oflicer  of  competent  jurisdiction,  and  is 
not  void  on  its  face,  even  if  issued  erroneously.  There  being  no 
defect  of  jurisdiction  in  the  oflScer,  it  is  a  justification  to  the  sheriff. 
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The  writ  issued  iu  that  case  was  held  good  despite  irregularities 
which  were  not  of  a  substantial  character. 

A  like  i-ule  was  held  in  Wiles  v.  Brown^  3  Barb.  37,  where  a 
sheriff  was  protected  in  obeying  a  discharge  granted  on  habeaa  cor- 
pus  by  a  Supreme  Court  commissioner,  though  it  was  an  erroneous 
exercise  of  power. 

§  2018.  The  return  to  a  writ,  issued  as  prescribed  in  this  article,  must  state  for 
what  cause  the  prisoner  is  held;  and  if  it  appears  therefrom  that  he  is  held  by 
virtue  of  a  mandate  in  a  civil  action  or  special  proceeding,  or  by  virtue  of  a  com- 
mitment upon  a  criminal  charge,  he  must,  after  having  testified,  be  remanded 
and  again  committed  to  the  prison  from  which  he  was  taken. 

Precedent  for  Return  hy  Sheriff. 

The  return  of  Willard  Marah,  sheriff  of  Onondaga  county,  to  the 
writ  of  habeas  corpus  commanding  him  to  brin^  up  the  body  of  Fred- 
erick Lasher  to  testify  at  a  Circuit  Court  to  be  held  at  the  court-house 
in  Syracuse  on  the  20th  day  of  April,  1887,  shows:  In  obedience  to 
said  writ  I  certify  that  the  said  Frederick  Lasher  was  heretofore  com- 
mitted to  the  county  iail  of  said  county,  and  is  now  held  by  virtue  of 
an  execution  against  his  body  in  favor  of  one  Ambrose  Wattles. 

All  of  which  I  hereto  certify  and  have  here  the  body  of  said  Fred- 
erick Lasher,  as  by  said  writ  commanded. 

Dated  April  20,  1887.  Willard  Marsh, 

Sheriff. 

§2014.  Any  officer  to  whom  a  writ,  issued  as  prescribed  in  this  article,  is 
delivered,  must  obey  the  same,  according  to  the  exigency  thereof,  and  make  a 
retam  thereto  accordingly.  If  he  refuses  or  neglects  so  to  do,  he  forfeits,  to  the  peo- 
ple, if  ttie  writ  was  issued  upon  the  application  of  the  attorney-general  or  a  district 
attorney,  or,  in  any  other  case,  to  the  party  on  whose  application  the  writ  was 
issued,  the  sum  of  five  hundred  dollars.  But  where  the  prisoner  is  confined 
under  a  sentence  to  death,  a  return  to  that  effect  is  a  sufficient  obedience  to  the 
writ,  without  prodnciug  him. 

Where  a  sheriflE,  having  a  prisoner  in  custody  for  contempt,  re- 
ceives a  habeas  to  produce  him  to  testify  at  an  oflSce  in  the  place 
where  the  jail  is  situate,  held^  that  he  is  not  authorized  to  permit 
the  prisoner  to  go  to  any  other  place  than  such  office,  or  to  remain 
with  him  there  longer  than  the  magistrate  himself  stayed,  and  that 
when  the  latter  left  his  office  for  the  night,  it  was  the  sheriff's  duty 
to  take  his  prisoner  back  to  jail  and  return  with  him  in  the  morning, 
if  the  officer  required  his  attendance  from  day  to  day.  People  v. 
5^w,  10  Paige,  606.  But  he  is  not  bound  to  keep  the  prisoner 
always  in  sight,  and  if  the  prisoner  go  about  for  a  short  time  on  his 
own  business,  it  is  not  an  escape.  Hassam  v.  Griffin^  18  Johns.  48. 
The  last  section  cited  is  a  re-enactment  of  section  20,  2  R.  S.  562 
(2Eclmnnd8'  Ed.),  582,  with  the  addition  of  the  last  sentence  providing 

for  the  case  of  a  capital  offense. 
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CHAPTER    III. 

f 

THE  WRIT  OF  HABEAS  CORPUS  AND  THE  WRIT  OF  CERTIORARI  TO 

INQUIRE  INTO  THE  CAUSE  OF  DETENTION. 

This  chapter  revises  and  codifies  the  practice  on  the  writ  of 
habeas  corpus^  but,  as  is  said  by  the  codifiers,  makes  few  changes, 
for  the  reason  that  the  original  provisions  of  the  Revised  Statutes 
were  modeled  upon  Livingston's  Criminal  Code  for  Louisiana,  which 
has  been  regarded  as  a  masterpiece  of  its  kind,  following  closely  as 

it  does  the  Code  Napoleon. 

• 

§  2015.  A  person  imprisoned  or  restrained  in  his  Uberty.  within  the  State,  for 
an^r  cause,  or  upon  any  pretense,  is  entitled,  except  in  one  of  the  cases  specified 
in  the  next  section,  to  a  writ  of  habeas  corpus,  or  a  writ  of  certiorariy  as  pre- 
scribed in  this  article,  for  the  purpose  of  inquiring  into  the  cause  of  the  imprison- 
ment or  restraint,  and  in  a  case  prescribed  by  law,  of  delivering  him  therefrom. 
A  writ  of  habeas  coiyus  may  be  issued  and  served  under  this  section,  on  the  first 
day  of  the  week,  commonly  called  Sunday;  but  it  cannot  be  made  returnable  on 
that  day. 

The  right  to  relief  from  imlawf nl  imprisonment  by  habeas  corpus 
is  not  the  creation  of  the  statute,  but  existed  at  common  law.  Tweed 
V.  Liscomb^  60  N.  Y.  659. 

Parent  and  child, —  The  writ  may  be  applied  for  by  a  parent  or 
guardian  to  obtain  control  of  children.  People  v.  Mercein^  8  Paige, 
47.  See  Mercein  v.  Barry^  25  Wend.  65 ;  People  v,  Mercein^  3 
Hill,  399 ;  PeopU  v.  Wilcox,  22  Barb.  178 ;  Wilcox  v.  Wilcox,  4 
Kern.  575;  see,  also.  People  v.  Cooper^  1  Duer,  725.  The 
father  is  entitled  to  custody  of  the  child  as  against  the  mother,  un- 
less circumstances  exist  making  a  different  disposition  proper,  as 
the  tender  years  of  the  infant.  People  v.  Mercei/Hy  8  Paige,  47 ; 
People  V.  Chegaray^  18  Wend.  637 ;  People  v.  NicJcerson,  19 
id,  16  ;  People  v.  Humphreys^  24  Barb.  521 ;  People  v.  Olmetead, 
27  id.  9;  2  Kent's  Com.  194;  People  v.  Mercein,  3  Hill,  399. 
The  fact  of  parents  living  apart  may  entitle  the  mother  to  custody 
of  an  infant.  Mercein  v.  Barry,  25  Wend.  64 ;  People  v.  Mercein, 
8  Paige,  48.  The  husband  may  lose  his  right  to  the  custody  by 
immorality  or  inability  to  provide  for  its  support,  or  the  court  may 
assign  it  to  another  when  it  is  manifestly  for  the  well  being  of  the 
child.  Cases  cited  supra  ;  Matter  of  Cuneen,  17  How.  516  ;  McU- 
ter  of  Holmes,  19  id.  329.  The  inclination  of  the  infant  may  be 
consulted  in  a  proper  case.  Jones  v.  Erberi,  17  Abb.  395  ;  People 
V.  Eling,  6  Barb.  366 ;  Matter  of  Wald/ron^  13  Johns.  418  ;  Pea- 


\ 

1 


The  Writ  of  Habeas  Gobpus. 

/^  V.  Wilcox,  22  Barb.  178 ;  People  v.  PiUow,  1  Sandf .  672 ;  Mat- 
ter ofMoDowleSj  8  Johns.  329 ;  People  v.  Cooper,  8  How.  288. 
The  father  of  a  bastard  has  no  right  to  its  control ;  its  mother 
is  entitled  to  its  custody  in  case  she  is  a  ])roper  person.  People 
V.  Kling,  BJ  Barb.  366;  Pobalina  v.  Armstrong,  15  id.  247; 
Matter  of  Doyle,  Clarke's  Ch.  157;  Jones  v.  Erhert,  17  Abb. 
397.  It  is  provided  by  2  E.  S.  148,  §  1,  that  where  parents  live 
separately  the  mother  may  apply  for  the  writ  to  the  Supreme 
Court.  People  v.  Manley,  2  How.  61 ;  People  v.  Chegaray,  18 
Wend.  637 ;  People  v.  Meroein,  8  Paige,  48 ;  People  v.  Nicker- 
son,  19  Wend.  18.  In  such  case  the  petition  should  be  presented 
to  the  court  and  the  writ  should  be  issued  by  the  court.  A  judge 
at  chambers  cannot  issue  it.  People,  ex  rel.,  v.  Oshom,  6  Civ. 
Pro.  299.  Any  one  may  ordinarily  appear  and  litigate  for  the 
diild.  People  v.  McLeod,  3  Hill,  654,  note.  It  is  laid  down  by 
Hurd,  in  his  admirable  treatise  on  Habeas  Corpus,  tliat  in  exercising 
the  jurisdiction  in  Tiaheas  corpus  the  following  principles  deduced 
from  the  cases  are  of  general  application : 

*'*'FirsU  The  court  is  in  no  case  bound  to  deliver  the  child  into 
the  custody  of  any  claimant,  or  of  any  other  person,  but  may  leave 
it  in  such  custody  as  the  welfare  of  the  child  at  the  time  appears  to 
require. 

"&(3onrf.  In  controversies  between  parents  for  the  custody  of  their 
legitimate  children,  the  right  of  the  father  is  held  to  be  paramount 
to  that  of  the  mother ;  })nt  the  welfare  of  the  child,  and  not  the 
technical  legal  right,  is  the  criterion  by  which  to  determine  to  whom 
the  custody  of  the  child  shall  be  awarded. 

^^  Third.  In  controversies  between  parents  for  the  custody  of 
their  illegitimate  children,  the  right  of  the  mother  is  paramount ; 
l^Dtj  as  in  the  last  case,  the  welfare  of  the  child  and  not  the  technical 
^^1  right  determines  the  custody. 

^^-Pourth.  In  all  cases,  if  the  child  has  arrived  at  the  age  of  dis- 
^'^tion,  it  will  be  permitted  to  elect  in  whose  custody  it  will  remain, 
provi<Je(j  its  choice  under  the  circumstances  does  not,  in  the  opinion 
of  the  court,  lead  to  an  improper  custody." 

^  guardian  may  have  the  writ  to  bring  up  the  person  of  his 
^^Tcl.  Hurd  on  Habeas  Corpus,  554.  Where  there  is  an  adjudica- 
tion that  petitioner  is  not,  and  respondent  is,  entitled  to  the  custody 
of  an  infant,  it  is  a  bar  to  a  subsequent  habeas  ;  otherwise  if  the 
petition  is  dismissed.  Matter  of  Price,  12  Hun,  508.  But  that 
a  former  hclbeas  is  not  res  adjiidioata  when  the  questions  raised  are 
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^upoD  the  same  facts,  is  held  in  People  v.  Fomcher^ 

V.  Brady,  56  N.  T.  182.    It  is  questioned  in 

.  ffUmore^  26  Hun,  1,  whether  a  person  lawfully  having 

..-^  custody  of  a  child,  and  permitting  it  to  be  used  contrary  to  the 

provisions  of  the  act  to  prevent  wrongs  to  children,  can  be  regarded 

as  illegally  confining  or  restraining  a  child. 

Persona  imprisoned,  —  A  prisoner  may  be  brought  up  on  this  writ 
and  inquiry  made  into  the  jurisdiction  of  the  committing  magistrate 
or  court  passing  sentence.  Devlin^ s  Case,  5  Abb.  Pr.  281 ;  People  v. 
Cassells,  5  Hill,  164  ;  Catlin  v.  Neilson,  16  Hun,  214 ;  People,  ex  rel. 
Stokes,  v.  Pisely,  38  id.  280 ;  People,  ex  rel.  Tweed,  v.  Lisconib,  60 
N.  Y.  559.  Or  that  the  court  committing  him  was  not  legally  con- 
stituted. Matter  of  Divine,  21  How.  Pr.  80;  People  v.  Divine j  5 
Park.  Cr.  42.  If,  upon  the  whole  record,  the  judgment  was  not 
warranted  by  law  the  writ  is  available.  The  court  will  examine  to 
see  whether  there  was  jurisdiction  to  render  the  particular  judgment. 
People,  ex  rel.  Tweed,  v.  lAscomb,  60  N.  Y.  559.  Where  the  pro- 
cess issued  is  not  allowed  by  law  the  writ  will  issue.  Squire? s  Casey 
12  Abb.  Pr.  38.  The  legality  of  arrest  under  civil  process  may  thus 
be  inquired  into.  People  v.  Kelly,  35  Barb.  444 ;  People  v.  WiUetj 
C  Abb.  Pr.  37;  S.  C,  15  How.  210.  But  see  Cable  v.  Cooper,  16 
Johns.  152;  Ba/nh  v.  Jenkins,  18  id.  305.  The  prisoner  may 
have  the  writ  before  indictment  to  inquire  whether  the  evidence  was 
suflScient  to  hold  him.  People  v.  Martin,  1  Park.  Cr.  187 ;  People 
V.  Tompkins,  id.  224;  Ex  parte  Tayloe,  5  Cow.  39 ;  People  v. 
Stardey,  18  How.  179.  When  a  prisoner  is  improperly  held  by 
coroner  the  writ  issues.  People  v.  Budge,  4  Park.  Cr.  619.  But 
it  will  not  issue  to  inquire  as  to  suflSciency  of  indictment.  People 
V.  McLeod,  25  Wend.  483 ;  S.  C,  1  Hill,  377 ;  People  v.  Eulloff,  5 
Park.  Cr.  77.  It  haa  been  held  that  the  correctness  of  a  sentence  as 
to  the  place  of  imprisonment  cannot  be  thus  inquired  into.  People, 
ex  rel.  Rice,  v.  Keeper  of  Penitentiary,  37  How.  494.  Nor  can  the 
question  be  raised  on  habeas  as  to  whether  a  former  trial  is  a  bar  to 
an  indictment.  People  v.  Rulloff,  3  Park.  Cr.  126.  But  the  suffi- 
ciency of  a  commitment  may  be  inquired  into.  Abbott's  Dig.,  vol. 
3,  p.  566.  Informality  in  a  commitment  for  contempt  is  not  avail- 
able on  habeas  corpus.  People  v.  Nevins,  1  Hill,  164 ;  Da/oisofCs 
Case,  13  Abb.  Pr.  129 ;  People  v.  Goodhue,  2  Johns.  Oh.  198  ;  Peo- 
ple, ex  rel,  Kearny,  v.  Kelly,  22  How.  Pr.  309 ;  Kahn's  Case,  11 
Abb.  147 ;  S.  C,  19  How.  475.  Only  two  questions  can  be  inquired 
into  in  such  case  —  jurisdiction  and  form  of  commitment.     People 
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V.  Sheriff  of  New  York,  29  Barb.  622.  In  case  the  alleged  con- 
tempt is  innocent  or  meritorious,  the  writ  will  lie,  and  it  may  be 
questioned  collaterally  on  habeas.  People^  ex  rel,  HacJdey^  v.  Kelly ^ 
24  N.  Y.  74.  An  order  committing  a  party  for  a  civil  contempt, 
which  fails  to  comply  with  the  law  that  it  shall  adjudge  that  the 
misconduct  complained  of  was  calculated  to,  or  did  actually  defeat, 
impair,  impede  or  prejudice  the  rights  or  remedies  of  a  party,  fur- 
nishes no  foundation  for  imprisonment  and  is  without  jurisdiction. 
The  party  is  entitled  to  be  relieved  from  imprisonment  on  habeas. 
Matter  of  Swenartouj  40  Hun,  41.  If  confined  as  for  a  contempt 
for  non-payment  of  money,  see  People  v.  Cowles^  4  Keyes,  38 ;  dis- 
tinguished, 69  N.  Y.  544 ;  Matter  of  Watson^  5  Lans.  466.  Under 
section  50  of  the  former  habeas  corpus  act  a  pardon  might  be  proven 
under  the  writ.  In  re  Edymoin^  8  How.  478.  The  writ  was  held 
to  lie  to  bring  the  prisoner  from  the  jail  in  one  county  to  another. 
People  V.  Mason^  9  Wend.  605.  A  person  committed  under  the 
judgment  of  a  competent  tribunal  cannot  have  the  writ.  People^ 
ex  rel.  Phdps^  v.  Oyer  and  Terminer  of  New  YorTc^  14  Hun,  21. 
The  constitutionality  of  an  act  under  which  a  commitment  was 
made  cannot  be  inquired  into.  Matter  of  Donahue^  1  Abb.  N.  C.  1. 
Legality  of  judgment  of  a  court-martial  having  jurisdiction  cannot  be 
I  inqnired  into.     UnderhiU  v.  Fullerton^  10  Hun,  63.     An  erroneous 

decision  as  to  amoimt  of  costs  and  expenses  to  be  inserted  in  a  judg- 
ment cannot  be  reviewed  by  the  writ.  People^  ex  rel.  Woolf  v. 
Jacobs^  66  N.  Y.  8.  A  prisoner  not  brought  to  trial  may  have 
habeas  corpus,  unless  sufficient  cause  for  detention  is  shown.  Estes 
V.  Warden  City  Prison,  11  Week.  Dig.  271.  A  prisoner  confined 
on  civil  process  may  be  discharged  if  process  is  defective  or  not 
allowed  by  law.  People,  ex  rel.  Fries,  v.  Reilly,  25  Hun,  587. 
The  question  of  sanity  of  person  confined  in  an  insane  asylum  may 
be  thus  tried.  Matter  of  Dixon,  11  Abb.  N.  C.  118.  But  this 
qnestiou  should  not  be  tried  in  this  manner  where  there  are  pend- 
ing proceedings  before  a  jury.  Matter  of  Laurent,  11  Abb.  N.  C. 
120.  Questions  of  fact  cannot  be  retried.  Matter  of  Wright,  29 
Hun,  857;  Mattel^  of  Moses,  13  Abb.  N.  C.  189  ;  Matter  of  Fran- 
cesca,  66  How.  Pr.  178.  A  person  confined  under  a  commitment 
void  on  its  face  may  have  the  writ.  People,  ex  rd.  KnowUon,  v. 
Sadler,  2  N.  Y.  Cr.  438.  Under  a  void  sentence  but  valid  convic- 
tion, the  prisoner  must  be  remanded.  People,  ex  rd.  Devoe,  v. 
KeUy^  97  N.  Y.  212.  If  on  proper  facts  court  has  jurisdiction, 
matters  of  fact  cannot    be  reviewed   on    habeas  corpus.      Peo- 
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ple^  ex  reh  MaHin,  v.  WdUer8y  15  Abb.  N.  0.  461 ;  People^  ex 
rel.  Peterson^  v.  Sistere  of  St.  Dominicky  34  Hun,  463.  Where  a 
relator  was  sentenced  to  be  punished  beyond  the  jurisdiction  of  the 
court  before  which  he  was  tried,  it  was  held  he  might  have  habeas 
coirpue  to  obtain  release  from  illegal  imprisonment  under  the  sen- 
tence, and  that  his  right  to  the  remedy  was  not  afiEected  by  the  fact 
that  he  might  have  reviewed  the  sentence  by  appeal.  People  v. 
Risely^  38  Hun,  280.  Where  the  prisoner  is  held  nnder  a  judgment 
or  decree,  it  is  the  duty  of  the  judge  to  inquire  into  the  jurisdiction 
of  the  tribunal  to  render  the  judgment  or  decree  and  to  discharge  the 
prisoner  where  it  appears  there  was  a  lack  of  jurisdiction  of  the  per- 
son or  the  subject-matter.  Pe&ple^  ex  rel.  Frey^  v.  Warden  CourUy 
Jail,  100  N.  Y.  20  ;  reversing  34  Hun,  393.  See  People  v.  WdUei^Sy 
T  Civ.  Pro.  406. 

Extradition, —  The  writ  will  issue  to  examine  into  the  grounds  on 
which  a  prisoner  is  extradited,  and  if  papers  are  defective,  he  may 
be  discharged.  People,  ex  reL,  v.  Brady,  56  N.  Y.  182 ;  People,  ex 
rd.,  V.  Pinkerton,  77  id.  245 ;  People,  ex  rel,,  v.  Dame,  8  Week. 
Dig.  128.  The  aflSdavits  before  the  governor  may  be  examined  by 
the  court.  People,  ex  rel,,  v.  ReiUy,  11  Hun,  89.  But,  in  the 
absence  of  proof  to  the  contrary,  the  recital  in  the  warrant  is  suffi- 
cient, 77  N.  Y.  245,  eupra.  The  only  questions  in  such  a  case, 
where  the  executive  warrant  is  valid  on  its  face,  is  as  to  identity, 
and  whether  he  is  a  fugitive  from  justice  from  the  State  demanding 
his  return.  People,  ex  rel.  McCoy,  v.  Warden  of  City  Prison,  3 
K  Y.  Or.  370. 

§  2016.  A  person  is  not  entitled  to  either  of  the  writs  specified  in  the  last  sec- 
tion, in  either  of  the  following  cases: 

1.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  a  mandate,  issued 
bj  a  court  or  a  judge  of  the  United  States,  in  a  case  where  such  courts  or  judges 
have  exclusive  jurisdiction  under  the  laws  of  the  United  States,  or  have  acquired 
exclusive  jurisdiction  by  the  commencement  of  legal  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  the  final  judg- 
ment or  decree,  of  a  competent  tribunal  of  civil  or  criminal  jurisdiction;  or  the 
final  order  of  such  a  tribunal,  made  in  a  special  proceeding,  instituted  for  any 
cause,  except  to  punish  him  for  a  contempt;  or  by  virtue  of  an  execution  or  other 
process,  issued  upon  such  a  judgment,  decree  or  final  order. 

It  has  been  said  that  the  writ  may  issue  even  where  the  detention 
is  by  alleged  authority  of  the  United  States.  People,  ex  rel,,  v. 
Oaul,  44  Barb.  98 ;  Matter  of  Sullivan,  1  N.  Y.  Leg.  Obs.  314. 
See  MaMer  of  Barrett,  42  Barb.  479 ;  S.  C,  25  How.  380.  But 
under  it,  soldiers  enlisted  by  the  United  States  cannot  be  discharged. 
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MatUr  of  O'Connor,  4SBarb.  258;  ReUly's  Casey  2  Abb.  (N.  S.) 
334 ;  Matter  of  Ferguson,  9  Jolins.  239.  The  rule  as  laid  down  in 
TarUe's  Case,  13  Wall.  397,  is  that  after  a  State  judge  issuing  the 
writ  is  folly  apprised  by  the  return  of  the  officer  that  the  person 
is  in  custody  of  the  United  States,  he  can  proceed  no  further ;  and 
this  seems  to  be  the  now  settled  practice. 

Error  in  the  trial  or  judgment  cannot  be  shown;  expiration  of 
term,  reversal  or  pardon  may  be.     People  v.  Cavanagh,  2  Abb.  84; 
Bennac  v.  People,  4  Barb.  31 ;  People  v.  Cassells,  5  Hill,  164.     Nor 
can  the  regularity  of  the  proceedings,  nor  the  sufficiency  of  evidence,, 
or  accuracy  of  decisions,  not  aflFecting  jurisdiction,  be  brought  up. 
on  habeas  carpus,     Baker^s  Case,  1 1  Ilow.  418;  People  v.  McCor- 
tnick,  4  Park.  Cr.  9.     Nor  the  legality  of  a  judgment,  where  the 
oonrt  had  jurisdiction  or  power  to  render  it.     People  v.  Fullerton, 
10  Hun,  63.     The  only  question  is  as  to  the  jurisdiction  to  try  tho' 
relator  and  make  the  commitment.     People  v.  NeUson,  16  id.  214. 
The  merits  cannot  be  reviewed.    People  v.  Shea,  3  Park.  Cr.  562  ; 
People  V.  Keeper  of  Penitentiary,  37  How.  494;   Case  of  Twelve 
0»nmitments,  19  Abb.  394.     The  writ  cannot  be  used  to  try  the- 
title  to  any  office.     MaMer  of  Wakker,  3  Barb.  162.     The  writ  will 
ifisne  when  a  prisoner  is  confined  for  contempt,  leaving  the  question 
'\       as  to  whether  it  is  a  criminal  contempt  to  be  determined  on  the  hear- 
ing.   This  rule  was  adopted  to  settle  questions  arising  f  rjm  the  decis- 
ions in  Watson's  Case,  3  Lans.  408 ;  People,  ex  rel,,  v.  Cowles,  3  Abb. 
Ct.  App.Dec.  507;  4  Keye8,38 ;  People,exrel.,Y.  Hackley  24  N.T.74. 

§  2017.  Application  for  the  writ  must  be  made  hj  a  written  petition,  signed, 
either  by  the  person  for  whose  relief  it  is  intended,  or  by  some  person  in  his 
behalf,  to  either  of  the  following  courts  or  officers  : 

1.  The  Supreme  Court,  at  a  Special  or  General  Term  thereof,  where  the  prisoner 
is  detained  within  the  judicial  district  within  which  the  term  is  held. 

2.  A  justice  of  the  Supreme  Court,  in  any  part  of  the  State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the  Supreme  Court 
*t  chambers,  being  or  residing  within  the  city  or  county  where  the  prisoner  is 
detained;  or,  if  there  is  no  such  officer  within  that  city  or  county  capable  of  act- 
ing, or,  if  all  those  who  are  capable  of  acting  and  authorized  to  grant  the  writ  are* 
»hsent,  or  have  refused  to  grant  it,  then  to  an  officer  authorized  to  perform  those, 
duties  residing  in  an  adjoining  county. 

The  language  of  this  section  has  been  made  so  clear  and  explicit, 
that  the  decisions  as  to  the  proper  judge  to  whom  to  apply  are  prac- 
tically obsolete.  A  simple  reference  to  the  statute  as  to  who  is 
authorized  to  perform  duties  of  Supreme  Court  justice  at  chambera 
is  sufficient  (see  §  241,  Code  Civ.  Pro.).  People,  ex  rd.  Clarke,  v. 
Qtarke,  64  Eow.  7. 
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§  2018.  Where  applicatioD  for  either  writ  is  made  as  presciibed  in  sabdivision 
third  of  the  last  section,  without  the  county  where  the  prisoner  is  detained,  the 
officer  must  require  proof,  by  the  oath  of  the  person  applying,  or  by  other  suffi- 
cient evidence,  of  the  facts  which  authorize  him  to  act  as  therein  prescribed;  and 
if  a  judge  in  that  county,  authorized  to  grant  the  writ,  is  said  to  be  incapable  of 
acting,  the  cause  of  the  incapacity  must  be  specially  set  forth.  If  such  proof 
is  not  produced,  the  application  must  be  denied. 

It  is  held  {People  v.  Barnett^  13  Abb.  8)  that  such  an  aflSdavit  is 
necessary.  The  aflBdavit  should  be  explicit,  and  it  is  not  enough  for  the 
deponent  to  state  he  cannot  find  a  judge,  and  it  shonld  not  be  made 
several  days  before  the  application.  Id.  By  People  v.  Folmshee^  60 
JBarb.  480,  and  People^  ex  reL^  v.  Ilanna^  3  How.  39,  it  is  held  that 
this  does  not  affect  the  jurisdiction.  As  this  section  now  stands 
these  latter  decisions  seem  to  bo  obsolete. 

Precedent  for  Affidavit, 
Ulster  County  88.: 

John  F.  Cloonan,  of  the  city  of  Kingston,  being  duly  sworn, 
says  that  he  is  attorney  for  Patrick  Larkiu,  who  subscribed  and  veri- 
fied the  petitioa  for  a  writ  of  habea8  corpu8  hereto  annexed.  That 
there  is  no  Special  or  General  Term  of  the  Supreme  Court  now  in  ses- 
sion in  the  county  of  Ulster,  where  the  petitioner  is  confined.  That 
there  is  no  justice  of  the  Supreme  Court  in  the  county  of  Ulster,  or 
any  officer  authorized  to  perform  his  duties  except  the  county  judge 
of  said  county,  who  is  incapacitated  from  performing  the  duties  of  his 
office  by  reason  of  sickness. 

Wherefore  the  petitioner  applies  to  the  county  judge  of  the  county 
of  Greene,  an  adjoining  county,  for  the  writ  prayed  for  in  the  petition. 

{Jurat,)  {Signature.) 

§  8019,  The  petition  must  be  verified  by  tbe  oath  of  the  petitioner,  to  the  effect 
that  he  believes  it  to  bo  true;  and  must  state,  in  substance: 

1.  That  the  person,  in  whose  behalf  the  writ  is  applied  for,  is  imprisoned,  or 
restrained  in  his  liberty;  the  place  where,  unless  it  is  unknown,  and  the  officer  or 
person  by  whom  he  is  so  imprisoned  or  restrained,  naming  both  parties,  if  their 
names  are  known,  and  describing  either  party,  whose  name  is  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained,  by  virtue  of  any  judgment, 
decree,  final  order,or  process,  specified  in  section  two  thousand  and  sixteen  of  this  act. 

3.  The  cause  of  pretense  of  the  imprisonment  or  restraint,  according  to  the  best 
knowledge  and  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  mandate,  a  copy  thereof 
must  be  annexed  to  the  petition;  unless  the  petitioner  avers,  either,  that  by  rea- 
son of  the  removal  or  concealment  of  the  prisoner  before  the  application,  a  demand 
of  such  a  copy  could  not  be  made,  or  that  such  a  demand  was  made,  and  the  legal 
fees  for  the  copy  were  tendered  to  the  officer,  or  other  person,  having  the  prisoner 
in  his  custody,  and  that  the  copy  was  refused. 

5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must  state  in  what 
the  alleged  illegality  consists.  * 

6.  It  must  specify  whether  the  petitioner  applies  for  the  writ  of  habeas  corpus, 
or  for  the  writ  of  certiorari. 
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The  petition  mnst  show  the  place  of  the  detention  of  the  prisoner 
or  it  is  defective.  It  should  also  negative  the  fact  of  the  detention  by 
virtue  of  a  judgment  or  decree.  People  v.  Cowles^  59  How.  287. 
It  is  defective  if  it  does  not  state  that  the  person  in  whose  behalf  it 
18  asked  is  not  detained  by  virtue  of  a  final  order  made  by  a  cora- 
peteot  tribunal.     People^  ex  rel.^  v.  Oshom^  6  Civ.  Pro.  299. 

Precedent  for  Petition. 
To  Hon.  William  S.  Kenton,  County  Judge  of  Ulster  County : 

The  petition  of  Richard  Stokes  respectfully  shows,  that  he  is  now 
a  prisoner  confined  in  the  custody  of  ueorge  x  oung,  sheriff  of  Ulster 
county,  at  the  county  jail  in  said  county,  for  a  supposed  criminal  offense. 

Your  petitioner  further  shows,  that  such  confinement  is  by  virtue 
of  a  commitment  made  by  one  F.  D.  L.  Montanye,  a  justice  of  the 
peace  of  the  town  of  Marbletown,  a  copy  of  which  is  hereto  annexed, 
and  to  which  reference  is  made  for  the  grounds  thereof. 

And  your  petitioner  further  shows  that,  to  his  best  knowledge  and 
belief,  he  is  not  committed  or  detained  by  virtue  of  any  process  issued 
by  any  court  of  the  United  States  or  any  judge  thereof,  or  by  virtue 
of  the  final  judgment  or  decree  of  any  competent  tribunal  of  civil  or 
criminal  jurisdiction,  or  final  order  of  such  court,  or  by  virtue  of  any 
execution  upon  such  judgment  or  decree. 

Your  petitioner  further  shows,  that  he  is  advised  by  his  counsel, 
John  F.  Cloonan,  of  Kingston,  N.  Y.,  and  verily  believes  tliat  his 
imprisonment  is  illegal,  and  that  such  illegality  consists  in  this:  That 
the  commitment  of  said  magistrate  commits  him  to  the  county  jail 
for  the  period  of  one  year  in  default  of  payment  of  the  fine  of  ^250 
thereby  imposed,  and  that  it  is  void  under  section  718  of  the  Code  of 
Criminal  Procedure. 

Wherefore  your  petitioner  prays  a  writ  of  habeas  corpus  to  the  end 
that  he  may  be  bailed  or  discharged  from  custody. 

Dated  April  31,  1887.  Kichard  Stokes. 

John  F.  Cloonan, 

Attorney  for  Petitioner, 

(Add  verification. ) 

Precedent  for  Petition  to  Obtain  Custody  of  Infant 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  Alonzo  Freeman,  of  the  city  of  Kingston,  Ulster 
county,  respectfully  shows:  That  he  is  the  husband  of  Celia  Free- 
man, who  also  resides  in  said  city  but  apart  from  your  petitioner. 
That  said  Celia  Freeman  has  the  custody  of  an  infant  child  of  your 
petitioner  and  his  said  wife,  named  Henry  Freeman, aged  thirteen  years. 

That  your  petitioner  is  engaged  in  business  as  a  master  mechanic  in 
said  city  and  is  able  and  willing  to  support  said  child;  that  he  resides 
with  his  mother,  the  grandmother  of  said  child,  who  is  willing  to  take 
the  care  of  said  child  so  far  as  may  be  necessary,  and  that  the  petitioner 
is  degirous  that  said  child  shall  have  a  home  with  your  petitioner  and 
its  grandmother.  That  his  said  wife  has  no  means  of  her  own  for  the 
support  or  education  of  said  child. 
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Wherefore  your  petitioner  prays  a  writ  of  habeas  corptcs  to  deliver 
said  child  from  the  custody  of  its  mother^  and  that  your  petitioner 
may  be  awarded  the  custody  of  said  child. 

{Signature  and  verification  as  to  pleading,) 

§  2020.  A  court  or  a  judge,  authorized  to  grant  either  writ,  must  grant  it  with- 
out delay,  whenever  a  petition  therefor  is  presented,  as  prescril>ed  in  the  fore- 
going sections  of  this  article,  unless  it  appears,  from  the  petition  itself,  or  the 
documents  annexed  thereto,  that  the  petitioner  is  prohibited  by  law  from  proeo- 
cuting  the  writ.  For  a  violation  of  this  section,  a  judge,  or,  if  the  application 
was  made  to  a  court,  each  member  of  the  court,  who  assents  to  the  violation, 
forfeits  to  the  prisoner  one  thousand  dollars,  to  be  recovered  by  an  action  in  his 
name,  or  in  the  name  of  the  petitioner  to  his  use. 

The  act  of  issuing  a  habeas  is  held  to  be  ministerial  and  not  judi- 
cial.   Nash  V.  The  People,  36  N.  T.  607. 

§  2021.  The  writ  of  Tidbeas  corpxia,  issued  as  prescribed  in  this  article,  most  be 
substantially  in  the  following  form,  the  blanks  being  properly  filled  up: 
"  TJi6  People  of  the  State  of  New  York,  to  the  Sharif  of  "  etc.  [or  "  to  A,  5."]  .• 

"We  command  you,  that  you  have  the  body  of  C.  D.,  by  you  imprisoned  and 
detained,  as  it  is  said,  together  with  the  time  and  cause  of  such  imprisonment 
and  detention,  by  whatsoever  name  the  said  C.  D.  is  called  or  charged,  before 

*'  [**  the  Supreme  Court,  at  a  Special "  (or  General  ")  **  Term  thereof,  to  be 

held,"  or  "  E.  F.,  justice  of  the  Supreme  Court,"  or  otherwise,  as  the  case  may  be], 

*'at   ,  on "  [or  "  immediately  after  the  receipt  of  this 

writ"],  to  do  and  receive  what  shall  then  and  there  be  considered,  concerning  the 
said  C.  D.     And  have  you  then  there  this  writ. 

"  Witness, ,  one  of  the  justices  "  (or  '*  judges  ")  "  of  the  said  court  [op 

**  county  judge,"  or  otherwise,  as  the  case  may  be],  "the day  of 

,  in  the  year  eighteen  hundred  and ." 

Precedent  for  Habeas. 

The  People  of  the  State  of  New  York,  to  George  Youngs  Sheriff  of  the 
County  of  Ulster: 

We  command  you  that  you  have  the  body  of  Richard  Stokes,  by 
you  imprisoned  and  detained  as  it  is  said,  together  with  the 
[l.  s.]  time  and  cause  of  such  imprisonment  and  detention,  by 
whatsoever  name  the  said  Richard  Stokes  is  called  or 
charged,  before  William  S.  Kenyon,  Esq.,  county  judge  of  Ulster 
county,  at  his  chambers  in  the  city  of  Kingston,  in  the  county  of 
Ulster,  at  nine  o'clock  in  the  forenoon,  on  the  2d  day  of  May, 
1887,  to  do  and  receive  what  shall  then  and  there  be  considered  con- 
cerning the  said  Richard  Stokes,  and  have  you  then  there  this  writ. 

Witness,  Hon.  William  S.  Kenyon,  county  judge  of  Ulster  county, 
at  Kingston,  this  31st  day  of  June,  1887. 

Jacob  D.  Wurts, 

Clerk. 

Indorsed: — "The  within  writ  allowed  this  31st  day  of  April,  1887/* 

William  S.  Krnyon, 

Cotinly  Judge  of  Ulster  County. 

The  tender  of  fees  and  bond  are  not  required  in  case  a  district 
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attorney  or  the   attorney-general   applies   for   tlie   writ.     §   2002. 
Otherwise,  sections  2000  and  2001  must  be  complied  witli. 

§  S022.  The  writ  of  certiorari^  issued  as  prescribed  in  this  article,  must  be  sub- 
staotiallj  in  the  following  fonn,  the  blanks  being  properly  filled  up: 
"The  People  of  the  State  of  New  York,  to  tJie  Sheriff  of ;'  etc,  [or  "  to  A.  B.*'].- 

"We  command  you  that  you  certify  fully  and  at  large,  to *'  [** the 

Sapremo  Court,  at  a  Special,"  (or  **  General  ")  Term  thereof,  to  be  held,"  or  "  E.  F. 

justice  of  the  Supreme  Court,"  or  otherwise,  as  the  case  may  be], '  *  at 

on "  [or  "  immediately  after  the  receipt  of  this  writ "],  **  the  day  and 

CMue  of  the  imprisonment  of  C.  D.,  by  you  detained,  as  it  is  said,  by  whatsoever 
name  the  said  C.  D.  is  called  or  charged.     And  have  you  then  there  this  writ. 

"  Witness, ,  one  of  the  justices  "  (or  '*  judges  ")  "  of  the  said  court  " 

or  "  county  judge,"  or  otherwise,  as  the  case  may  be],  "  the day  of 

,  in  the  year  eighteen  hundred  and ." 

g  2023.  If  application  for  either  writ  is  made  to  the  Supreme  Court,  or  to  a 
justice  thereof,  in  a  county  other  than  that  where  the  person  is  imprisoned  or  con- 
fined, the  writ  may  be  made  returnable,  in  its  or  his  discretion,  before  any  judge 
aathorized  to  grant  it,  in  the  county  of  the  imprisonment  or  confinement. 

§2024.  The  writ  of  habeas  corpus  or  the  writ  of  certiorari  shall  not  be  dis- 
obeyed, for  any  defect  of  form,  and  particularly  in  either  of  the  following  cases' 

1.  If  the  person  having  the  custody  of  the  prisoner,  is  designated,  either  by  his 
name  of  office,  if  he  has  one,  or  by  his  own  name;  or,  if  both  names  are  unknown 
or  uncertain,  by  an  assumed  appellation.  Any  person,  upon  whom  the  writ  is 
serred,  is  deemed  to  be  the  person  to  whom  it  is  directed,  although  it  is  directed 
to  him  by  a  wrong  name  or  description,  or  to  another  person. 

2.  If  the  prisoner  directed  to  be  produced,  is  designated  by  name,  or  otherwise 
described  in  any  way,  so  as  to  be  identified  as  the  person  intended. 

§  2025.  Where  a  justice  of  the  Sapreme  Court,  in  court  or  out  of  court,  has 
eridence,  io  a  judicial  proceeding  taken  before  him,  that  any  person  is  illegally 
imprisoDed  or  restrained  in  his  liberty,  within  the  State;  or  where  any  other 
judge,  authorized  by  this  article  to  grant  the  writs,  has  evidence,  in  like  manner, 
that  any  person  is  thus  imprisoned  or  restrained,  within  the  county  where  the 
judge  resides;  he  must  issue  a  writ  of  habeas  corpus  or  a  writ  of  certiorari,  for 
the  relief  of  that  person,  although  no  application  therefor  has  been  made. 

^  2026.  The  person  upon  whom  either  writ  has  been  duly  served,  must  state 
plainly  and  unequivocally,  in  his  return : 

1.  Whether  or  not,  at  the  time  when  the  writ  was  served,  or  at  any  time  there- 
tofore or  thereafter,  he  had  in  lus  custody,  or  under  his  power  or  restraint,  the 
person  for  whose  relief  the  writ  was  issued. 

2.  If  he  so  had  that  person  when  the  writ  was  served,  and  still  has  him,  the 
authority  and  true  cause  of  the  imprisonment  or  restraint,  setting  it  forth  at 
length.  If  the  prisoner  is  detained  by  virtue  of  a  mandate  or  other  written 
authority,  a  copy  thereof  must  be  annexed  to  the  return,  and,  upon  the  return  of 
the  writ,  the  original  must  be  produced  and  exhibited  to  the  court  or  judge. 

3.  If  he  so  had  the  prisoner  at  any  time,  but  has  transferred  the  custody  or 
restraint  of  him  to  another,  the  return  must  conform  to  the  return  required  by 
the  second  subdivision  of  this  section,  except  that  the  substance  of  the  mandate 
or  other  written  authority  may  be  given,  if  the  original  is  no  longer  in  his  hands; 
^  that  the  return  must  state  particularly  to  whom,  at  what  time,  for  what 
cause,  and  by  what  authority,  the  transfer  waa  made. 


22  The  "Writ  of  Habeas  Corpus. 

The  return  must  be  signed  by  the  person  making  it,  and,  vaim^he  is  a  sworn 
public  officer,  and  makes  his  return  in  his  official  capacity,  it  most  be  verified  by 
his  oath. 

Precedent  for  Return,  where  Person  is  in  Custody. 

To  the  Hon.  William  S.  Ken  yon.  County  Judge  of  Ulster  County: 

In  obedience  to  the  writ  of  habeas  corpus  hereto  annexed,  I  certify 
and  return:  That  on  the  Slst  day  of  April,  1887,  and  before  the  Siiid 
Trrit  came  to  me,  the  said  Richard  Stokes  was  in  my  custody  aud 
detained  by  me  in  the  county  jail  of  the  county  of  Ulster,  under  and 
by  virtue  of  a  commitment,  a  copy  of  which  is  hereto  annexed,  issued 
by  F.  D.  L.  Montanye,  Esq.,  a  justice  of  the  peace  of  the  town  of 
Jiarbletown  in  said  county.  That  the  said  Richard  Stokes  is  still  in 
my  custody  under  said  commitment,  all  of  which  I  certify  and  have 
now  here  the  body  of  said  Richard  Stokes,  as  by  said  writ  I  am  com- 
manded. Geobgb  Young, 

Sheriff. 

Precedent  for  Return  where  Person  is  not  in  Custody  of  Party  to  tohofn 

Writ  is  Directed. 

SUPREME  COURT. 


In  the  Matter  of  the  Application  of 
Alonzo  Freeman  for  a  Writ  of  Habeas 
Carpus  to  briug  up  the  body  of  Henry 
Freeman,  infant. 


To  the  Supreme  Court  of  the  State  of  Nexo  York: 

The  return  of  Celia  Freeman  alleges  and  shows  to  the  court  that 
the  infant,  Henry  Freeman,  is  not  and  has  not  been  at  any  time  for 
three  months  last  past  under  her  control  or  in  her  custody. 

Tluit  as  she  is  informed  and  believes,  the  said  Henry  Freeman  is  now 
at  Litchtield,  in  the  State  of  Connecticut,  and  your  petitioner  cannoc 
produce  the  body  of  said  Henry  Freeman. 

Dated  December  28,  1885.  Celia  Freeman. 

(^  dd  verification, ) 

Production  of  tlie  commitment  is  not  sufficient.  Matter  of  Hair 
leTy  3  Abb.  N".  C.  65.  The  sworn  statement  of  a  party  on  whom 
the  writ  was  not  served  is  not  admissible  as  a  return.  PeopU^  ex 
rel.^  V.  Mercein^  8  Paige,  47.  An  officer  making  a  return  should 
show  that  the  prisoner  is  not  under  his  control.  Matter  of  Stacy^ 
10  Johns.  328.  A  sheriff's  return  should  be  construed  liberally. 
People  V.  Nevins^  1  Hill,  154.  A  return  may  be  amended.  5 
Wait's  Pr.  532,  and  cases  cited  ;  3  Hill,  657,  note;  MaUer  of  Ilob- 
8on^  40  Barb.  34.  The  answer  in  writing  signed  by  the  party  to 
whom  the  writ  is  addressed,  stating  the  time  and  cause  of  the  caption 
and  detention  of  the  prisoner,  and  his  production  before  the  court 
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or  jadge,  or  if  the  prisoner  is  not  produced,  then  the  reason  for  not 
producing  him,  constitutes  the  return. 

This  should  be  made  without  delay.     It  is  not  absolutely  necessary 
that  the  party  to  whom  the  writ  is  addressed  should  appear  before 
the  court  if  the  prisoner  is  produced.     Kurd  on  Habeas  Corpus,  235. 
The  return  should  be  as  was  held  by  Chancellor  Kent  in  case  of  non- 
production  of  the  party,  in  case  of  a  military  officer,  that  he  is  not 
in  his  possession  or  power.     Jif  alter  of  Stacy ,  10  Johns.  328.     The 
return  in  case  of  non-production  of  the  prisoner  must  be  full  and 
complete,  and  an  evasive  return  will  not  be  tolerated.     jRex  v.  Winr 
iofij  5  T.  R.  89.    The  time  and  cause  of  the  taking  must  be  stated 
in  the  return  and  body  produced,  and  to  justify  the  detention  suffi- 
cient authority  must  be  shown. 

The  entire  history  of  the  proceeding  may  be  set  out  in  the  return 
and  copies  of  all  papers  should  be  annexed.  Shaw  v.  Smithy  8  Ind. 
485;  Jiex  v.  Clark^  3  Salk.  349.  When  an  officer  is  called  on  for 
a  return  he  should  produce  a  copy  of  the  record  showing  the  com- 
mitment.   Handall  v.  BridgSj  2  Mass.  549. 

§  2027.  Tlie  person  apon  whom  a  writ  of  habeas  corpus  has  been  duly  served, 
inust  also  bring  ap  the  body  of  the  prisoner  in  his  custody,  according  to  the  com- 
inand  of  the  writ,  unless  he  states,  in  his  retarn,  that  the  prisoner  is  so  sick  or 
infirm  that  the  production  of  him  would  endanger  his  life  or  his  health. 

The  production  of  the  body  is  a  necessary  element  of  the  writ 

^iich  issues  for  the  pui'pose  of  protecting  the  liberty  of  the  person. 

^^  in  ordinary  proceedings  the  determination  of  the  right  to  his 

'^6erty  is  the  matter  for  ultimate  decision ;  the  writ  begins  with  a 

^^nisirxd  for  that  liberty,  and  demands  his  presence  before  the  court 

^^  Summary  determination.     As  has  heretofore  been  said  and  ap- 

P®^*^  "by  the  foregoing  section,  the  return  must  give  the  reason  for 

^^■-production  in  case  of  sickness  or  infirmity.     Without  the  pro- 

"^tion  of  the  body  the  case  has  no  status.     In  re  Zampertj  10 

^^^U.  Dig.  109. 

^  ^OSS.  Where  a  person,  who  has  been  duly  served  with  either  writ,  refuses  or 
'^^g^^csta,  without  sufficient  cause  shown  by  him,  fully  to  obey  it,  as  prescribed  in 

®  l^st  two  sections,  the  court  or  judge  before  which  or  whom  it  is  made  return- 

*^*  ^pon  proof  of  the  due  service  thereof,  must  forthwith  issue  a  warrant  of 
*  ^^liment,  directed  generally  to  the  sheriff  of  any  county  where  the  delinquent 

*y  be  found,  or,  if  the  delinquent  is  a  sheriff,  to  any  coroner  of  his  county,  or  to 
til  person  specially  appointed  to  execute  the  warrant,  and  designated 

,  .5^^^-  commanding  such  officer  or  other  person  forthwith  to  apprehend  the 
*^^Uent  and  bring  him  before  the  court  or  judp^e.  Upon  the  delinquent  being 
.  .  ''•^xi^ht  up,  an  order  must  be  made  committing  him  to  close  custody  in  the 
'      ^f  the  county  in  which  the  court  or  judge  is;  or,  if  he  is  a  sheriff,  in  the  jail 


24r  The  Wett  of  Habeas  Coepus. 

of  a  county,  other  than  his  own,  designated  in  the  order;  and,  in  either  case, 
without  being  allowed  the  liberties  of  the  jail.  The  order  must  direct  that  he 
stand  committed  until  he  makes  return  to  the  writ,  and  complies  with  anj  order, 
which  may  be  made  bj  the  court  or  judge,  in  relation  to  the  person  for  whose 
relief  the  writ  was  issued. 

Precedent  for  Warrant  of  Attachment  for  Disobedience  to  Writ. 

TJie  People  of  the  State  of  New  York,  to  the  Sheriff  of  the  County  of 
Ulster,  171  the  State  of  New  York  : 

Whereas,  On  the  20th  day  of  December,  1885,  a  writ  of  habeas 
corpus  was  issued  out  of  the  Supreme  Court,  directed  to  Celia  Free- 
man, commanding  her  to  have  the  body  of  Henry  Freeman  before  the 
Special  Term  of  said  court,  to  be  held  at  the  court-house  in  the  city  of 
Kingston,  on  the  28th  day  of  December,  1885,  then  to  do  and  receive 
what  should  be  then  and  there  considered ;  and 

Whereas,  It  appears  by  the  affidavit  of  Thomas  B.  Johnson,  filed 
this  day,  that  service  of  such  writ  was  duly  made  on  said  Celia  Free- 
man on  the  20th  day  of  December,  1885;  and 

Whereas,  The  said  Celia  Freeman  has  neglected,  without  sufficient 
cause  shown  by  her,  to  obey  said  writ  as  prescribed  by  law,  in  that  she 
has  not  appeared  in  said  court  in  obedience  to  said  writ,  nor  produced 
the  body  of  said  Henry  Freeman,  nor  made  return  to  said  writ:  You 
are,  therefore,  commanded  to  forthwith  arrest,  and  apprehend  the  said 
Celia  Freeman,  and  bring  her  before  the  Supreme  Coui't,  at  a  special 
term  tliercof,  to  be  held  at  the  court-house  in  the  city  of  Albany,  on 
the  12th  day  of  January,  1886,  at  the  opening  of  the  court  on  that 
day,  tlien  and  there  to  be  dealt  with  according  to  law,  and  let  this  be 
your  warrant. 

AVitness,  Hon.  Alton  B.  Parker,  justice  of  the  Supreme  Court, 
\l,  8.]      at  the  court-house  in  Kingston,  this  28th  day  of  December, 
1885.  J.  D.  WUETS, 

S.  T.  Hull,  Clerk. 

Attortvey  for  Petitioner, 

Indorsed: — *^  Granted  this  28th  day  of  December,  1885,  on  applica- 
tion of  Alonzo  Freeman."  A.  B.  Parker, 

Justice  Supreme  Court, 

Precedent  for  Commitment. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  court-house  in 
the  city  of  Albany,  on  the  12th  day  of  January,  1886: 

Present  —  Hon.  Alton  B.  Parker,  Justice. 
SUPREME  COURT. 

In  the  Matter  of  the  Application  of 
Alonzo  Freeman  for  a  Writ  of  Habeas 
Carpria  to  inquire  into  the  cause  of 
the  detention  of  Henrj  Freeman,  an 
infant. 


Whereas,  On  the  20th  day  of  December,  1885,  a  writ  of  habeas 
corpus  was  issued  out  of  this  court,  commanding  Celia  Freeman  to 
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produce  the  body  of  Henry  Freeman,  an  infant,  before  a  Special  Term 
of  this  court,  to*  be  held 'at  the  court-house  in  Kingston,  on  the  28th 
day  of  December,  1885,  and  on  that  day  due  proof  of  service  of  such  writ 
was  made  on  saidCelia  Freeman,  and  she  neglected  to  appear  or  make 
return  to  said  writ  or  produce  the  body  of  said  Henry  Freeman  ;  and 

Whebeas,  a  warrant  of  attachment  was  issued  commanding  the 
sheriff  of  the  county  of  Ulster  to  arrest  and  apprehend  the  said  Celia 
Freeman,  and  bring  her  before  this  court  at  this  term  thereof;  and 

Whereas,  The  said  Celia  Freeman  has  been  brought  before  the 
court  as  in  said  warrant  of  attachment  commanded,  and  no  sulTicient 
cause  has  been  shown  for  such  neglect  to  produce  the  body  of  said 
Henry  Freeman,  as  by  said  writ  commanded,  but  said  Celia  Freeman 
still  refuses  t©  comply  with  the  direction  in  said  writ  contained:  Now 
on  motion  of  S.  T.  Hull,  Esq.,  attorney  for  jjetitioner. 

It  is  ordered,  that  the  said  Celia  Freeman  be  committed  to  close 
custody  in  the  county  jail  of  the  county  of  Ulster,  and  without  the 
liberties  of  said  jail,  there  to  stay  and  stand  committed  until  she 
makes  return  to  said  writ  and  fully  obeys  the  same,  and  complies  with 
order  which  may  be  made  by  the  court  in  relation  to  the  person  of 
said  Henry  Freeman.  A.  B.  Parker, 

Justice  Supreme  Court, 

g  2029.  The  court  or  judge  may  also,  in  its  or  his  discretion,  at  the  time  when 
the  warrant  of  attachment  is  issued,  or  afterward,  issue  a  precept  to  the  sheriff, 
coroner,  or  other  person,  to  whom  the  warrant  is  directed,  commanding  him  forth- 
with to  bring  before  the  court  or  judge  the  person  for  whose  benefit  the  writ  was 
granted,  who  must  thereafter  remain  in  the  custody  of  the  officer  or  j)erson  execut- 
ing the  precept,  until  discharged,  bailed,  or  remanded,  as  the  court  or  judge  directs. 

Precedent  for  Precept  to  bring  up  Prisoner  on  Disobedience  to  Writ, 

The  People  of  the  State  of  New  York,  to  the  Sheriff  of  the  County 
of  Ulster: 

Whereas,  A  writ  of  habeas  corpus  was  heretofore  issued  and  served 
commanding  Celia  Freeman  to  bring  the  body  of  Henry  Freeman 
before  this  conrt  at  a  term  thereon  specified,  and  she  neglected  so  to 
do,  and  failed  to  make  return  to  said  writ;  and 

Whekeas,  a  warrant  of  attachment  was,  therefore,  issued  to  the 
sheriff  of  Ulster  county,  commanding  him  to  bring  the  said  Celia 
Freeman  before  the  court  at  this  term  thereof,  to  be  dealt  with  accord- 
ing to  law;  and 

Whereas,  The  said  Celia  Freeman  has  this  day  been  brought  before 
the  court  and  failed  to  show  sufficient  cause  for  her  neglect  and  dis- 
obedience of  the  writ,  and  still  refuses  to  comply  with  the  command 
thereof:    Now  on  motion  of  S.  T.  Hull,  attorney  for  petitioner, 

We  do,  therefore,  command  you  forthwith  to  bring  the  said  Henry 

Freeman  before  this  conrt,  to  remain  in  your  custody  till  discharged  or 

remanded,  asmav  hereafter  be  directed,  and  this  shall  be  your  warrant. 

Witness,  fion.  A.  B.  Parker,  justice  of  the  Supreme  Court,  this 

[l.  s.]    12th  day  of  January,  1886.  j.  D.  Wurts,  Clerk. 

Indorsed: — *' Granted  this  12th  day  of  January,  1886,  on  applica- 
tion of  Alonzo  Freeman/*  A.  B.  Parker, 

Justice  Supreme  Court. 
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§  2030.  The  sheriff,  coroner,  or  other  person,  to  whom  a  warrant  of  attachment 
or  precept  is  directed,  as  prescribed  in  either  of  the  last  two  sections,  may,  in  the 
execution  thereof,  call  to  his  aid  the  power  of  the  county,  as  a  sheriff  may  do,  in 
the  execution  of  a  mandate  issued  from  a  court  of  record. 

§  2031.  The  court  or  judge,  before  which  or  whom  a  prisoner  is  brought  by 
virtue  of  a  writ  of  lutbeas  corpus^  issued  as  prescribed  in  this  article,  must,  imme- 
diately after  the  return  of  the  writ,  examine  into  the  facts  alleged  in  the  return, 
and  into  the  cause  of  the  imprisonment  or  restraint  of  the  prisoner;  and  must  make 
a  final  order  to  discharge  him  therefrom,  if  no  lawful  cause  for  the  imprison- 
ment or  restraint,  or  for  the  continuance  thereof,  is  shown;  whether  the  same  waa 
upon  a  commitment  for  an  actual  or  supposed  criminal  matter,  or  for  some  otUer 
cause. 

If  the  restraint  is  not  alleged  to  be  by  virtue  of  legal  process  the 
truth  of  all  matters  returned  may  be  inquired  into.  People  v.  C<is- 
sellsy  5  Hill,  1^4.  Material  facts  stated  in  return  not  denied  by  tho 
party  brought  up  must  be  taken  to  be  trno.  People^  ex  rel.  Evana^  v. 
McEwen^  67  How.  105.  The  facts  contained  in  the  return  must  be 
first  inquired  into.  Squire^s  Case^  12  Abb.  33.  Illegal  resti*aint 
must  be  either  proved  or  admitted.  People  v.  Cooper^  1  Duer,  709. 
If  no  question  of  fact  is  raised  the  question  is  one  of  law  as  upon  a 
demurrer.  Bennac  v.  People^  4  Barb.  31 ;  Matter  of  Decosta^  1 
Park.  129.  See  3  Hill,  658,  note.  The  existence  and  validity  of 
process  under  which  a  prisoner  is  held  are  the  proper  subjects  of 
inquiry.  Matter  of  Lagrave^  45  How.  301.  It  is  only  the  factd 
necessarily  involved  that  will  be  determined.  People  v.  WUcox^  23 
Barb.  186. 

§  2032.  The  court  or  judge  must  forthwith  make  a  final  order  to  remand  the 
prisoner,  if  it  appears  that  he  is  detained  in  custody  for  either  of  the  following 
causes,  and  that  the  time  for  which  he  may  legally  be  so  detained  has  no^  expired: 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge  of  the  United  States,  in 
a  case  where  such  courts  or  judges  have  exclusive  jurisdiction. 

2.  By  virtue  of  the  final  judgment  or  decree  of  a  competent  tribunal,  of  civil  or 
criminal  jurisdiction;  or  the  final  order  of  such  a  tribunal,  made  in  a  special  pro* 
ceeding,  instituted  for  any  cause,  except  to  punish  him  for  a  contempt;  or  by 
virtue  of  an  execution  or  other  process,  issued  upon  such  a  judgment,  decree,  or 
final  order. 

3.  For  a  criminal  contempt,  defined  in  section  eight  of  this  act,  and  specially 
and  plainly  charged  in  a  commitment,  made  by  a  court,  officer,  or  body,  having 
authority  to  commit  for  the  contempt  so  charged. 

The  court  must  under  some  state  of  facts  have  had  jurisdiction  to 
render  the  judgment  given  in  order  to  prevent  inquiry,  and  dis- 
charge of  prisoner  on  habeas.  People^  ex  rd.  Tweedy  v.  Liscomh. 
60  K  Y.  559.  This  must  be  determined  by  the  court  on  the 
hearing.  People  v.  Bowe,  58  How.  393 ;  People  v.  Oyer  and 
Terminer^  14  Hun,  21.     Pardon  is  ground  of  discharge.     People  v. 


» 


\ 


The  Wbit  of  Habeas  Coepits.  27 

Bdymoinj  8  How.  478.  And  the  court  cannot  inquire  whether  the 
proceedings  to  obtain  it  were  regukr.  The  record  on  summary 
oonviction  may  be  examined.  lie  Sweaiman^  1  Cow.  144;  Re 
PhiUipa^  1  Park.  Cr.  95 ;  People  v.  Martin^  id.  187.  Final  process 
b  held  to  be  reviewable  when  there  is  in  fact  no  judgment  or  decree, 
or  where  the  judgment  or  conviction  is  void.  jEp  ^;a7'^  Beatty^  12 
Wend.  229;  People  v.  Rawson,  61  Barb.  619;  People  v.  Willett^ 
15  E0W..2IO;  MaMer  of  Divine,  11  Abb.  90;  S.  C,  21  How.  80. 
The  competency  of  tlie  tribunal  to  render  a  judgment  or  decree,  under 
which  a  person  is  held  in  custody,  and  the  jurisdiction  over  him  as 
to  either  matter,  place,  sum  or  person,  is  the  subject  of  inquiry 
before  a  judge  or  court  issuing  the  writ,  and  the  court  is  expressly 
required  to  institute  an  inquiry  into  the  cause  of  the  detention  and 
to  discharge  the  prisoner  when  there  is  a  lack  of  jurisdiction  on  the 
part  of  the  tribunal,  making  an  order  for  his  detention.  People^  ex 
rd.^  V.  Warden,  etc,,  10ft  N.  Y.  20 ;  citing  Tweed  v.  Liacornby  60  id. 
669 ;  and  Ferguson  v.  Crawford,  70  id.  257. 

Form  of  Order  Remanding  Prisoner^ 

In  tlio  Matter  of  the  Application  of 
Richard  Stokes  for  a  Writ  of  Habeas 
Corpus. 


It  appearing  on  return  of  the  writ  of  habeas  corpus  allowed  by  me, 
that  Richard  Stokes,  upon  whose  petition  the  said  writ  was  issuesd,  is 
lawfully  detained  by  the  sheriff  of  ulster  county  by  yirtue  of  a  commit- 
tment, a  copy  of  which  is  annexed  to  the  said  petition,  and  by  virtue  of 
*ie  conviction  of  the  said  Stokes  by  a  Court  of  Special  Sessions,  a  copy 
<^f  a  certificate  of  which  conviction  is  annexed  to  the  return  of  tlie  said 

^^Grifl  and  made  a  part  thereof,  and  that  the  said  Richard  Stokes  is 

^^^  entitled  t»  be  bailed: 
^  do  hereby  finally  order  that  all  the  proceedings  in  this  matter  be 

ind  the  same  hereby  are  dismissed  and  tlie  prisoner  remanded  to  the 

custody  of  the  sheriff.  William  S.  Kenyon, 

Dated  May  2,  1887.  Couiiiy  Judge  of  Ulster  County. 

The  Code  has  made  changes  in  the  rule  as  to  contempts  on  habeas 
corpus,  and  sections  iiOlG  and  2032  must  be  read  together  and  the 
authorities  applied  to  the  changed  statute. 

The  revisers  in  their  note  to  section  2016,  as  originally  reported, 
give  their  understanding  of  the  Code  to  be  that  the  writ  may  nov7 
issne,  even  though  the  commitment  was  for  criminal  contempt,  leav- 
ing the  determination  of  the  rights  of  the  prisoner  to  be  governed  by 
the  proof  under  section  2032,  and  in  case  it  is  a  civil  contempt,  he 
in«y  be  discharged  ;  if  a  criminal  contempt,  he  must  be  remanded. 
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The  cases  under  the  Bevised  Statutes  will  be  found  collated  in 
Bliss'  Annotated  Code,  under  section  2032. 

§  ^83.  If  it  appears,  upon  the  return,  that  the  prisoner  is  in  custody  by  irirtue 
of  a  mandate  in  a  civil  cause,  he  can  be  discharged,  only  in  one  of  the  following 
cases: 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the  officer  who,  issued  tbe 
mandate,  Las  been  exceeded,  either  as  to  matter,  place,  sum,  or  person. 

2.  Where,  although  the  original  imprisonment  was  lawful,  yet  by  some  act, 
omission,  or  event,  which  has  taken  place  afterward,  the  prisoner  has  become 
entitled  to  be  discharged. 

8.  Where  the  mandate  is  defective  in  a  matter  of  substance  required  by  law, 
rendering  it  void. 

4.  W^here  the  mandate,  although  in  proper  form,  was  issued  in  a  case  not 
allowed  by  law. 

5.  Where  the  person,  having  the  custody  of  the  prisoner  under  the  mandate,  is 
not  the  person  empowered  by  law  to  detain  him. 

6.  W'here  the  mandate  is  not  authorized  by  a  judgment,  decree,  or  order  of  a 
court,  or  by  a  provision  of  law. 

In  order  to  entitle  one  to  discharge  the  process  must  be  void,  not 
voidable  ;  defects  which  may  be  cured  by  amendment  make  process 
only  voidable.  People^  ex  rel.  Utley^  v.  Seatoriy  25  Hun,  305 ; 
Jie7iedict  v.  Thayer^  20  id.  547. 

Order  Discliarging  Prisoner. 


In  the   Matter  of  the  Application  of 
Richard  Stokes  for  a  W^rit  of  Habeas 


Whereas,  A  writ  of  habeas  corpush^A  been  heretofore  issued  on  the 
applicMtion  of  Richard  Stokes  to  the  sheriff  of  Ulster  county,  com- 
niiiiuling  him  to  bring  up  the  body  of  said  Stokes  for  the  purpose  of 
inquiry  into  the  cause  of  his  detention,  and  the  said  prisoner  having 
been  brought  before  me  and  an  examination  had,  and  it  appearing  on 
such  examination  that  the  said  Richard  Stokes  is  unlawfully  impris- 
oned and  restrained  of  his  liberty  by  reason  of  want  of  jurisdiction  on 
the  part  of  the  Court  of  Special  Sessions  at  which  he  was  tried :  A^ow, 
after  hearing  John  F.  Cloonan  on  behalf  of  the  prisoner,  and  J.  N. 
Vanderlyn,  district  attorney,  opposed  —  it  is,  therefore,  finally  ordered 
that  the  said  Richard  Stokes  be  and  hereby  is  forthwith  discharged 
from  the  custody  of  the  sheriff  of  Ulster  county,  and  from  furtlier 
imprisonment  under  and  by  virtue  of  the  commitment  of  the  Court  of 
Special  Sessions,  made  herein  by  F.  D.  L.  Montanye,  Esq.,  by  which 
he  was  held  by  said  sheriff. 

Dated  May  2,  1887. 

William  S.  Kenyon, 

County  Judge  of  Ulster  County, 

§  2034.  But  a  court  or  judge,  upon  tlie  return  of  a  writ  issued  as  prescribed  in 
this  article,  sliaU  not  inquire  into  the  legality  or  justice  of  any  mandate,  judg- 
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mntj  decree,  or  final  order,  specified  in  the  last  section  but  one,  except  as  therein 

stated. 

This  provision  does  not  prevent  a  determination  as  to  whether  the 
oonrt  rendering   the  jadgment  had  jurisdiction.     People^  ex  rel,    <^''  0 
Tweedy  y,  Ziscambj  60  N.  Y.  W^  People^  ex  reL^  v.  Warden^  eto.j 
100  id.  20,  supra.     But  the  court  is  not  at  liberty  to  go  behind  the 

conviction  and  retry  the  question  of  fact  upon  which  it  was  made. 

People  V.  Catholio  Protectory ^  38  Hun,  127;  aflBrmed  on  another 

point,  101  N.  Y.  195. 

§  3035.  If  it  appears  that  the  prisoner  has  been  legally  committed  for  a  criminal 
offense,  or  if  he  appears,  by  the  testimony  offered  with  the  return,  or  upon  the 
hearing  thereof,  to  be  guilty  of  such  an  offense,  although  the  commitment  is 
irregular,  the  court  or  judge,  before  which  or  whom  he  is  brought,  must  forth- 
with make  a  final  order,  to  discharge  him  upon  his  giving  bail,  if  the  case  is 
bailable;  or,  if  it  is  not  bailable,  to  remand  him.  Where  bail  is  given  pursuant 
to  an  order  made  as  prescribed  in  this  section,  the  proceedings  are  the  same  as 
upon  the  return  to  a  writ  of  eertiarcm,  where  it  appears  that  the  prisoner  is  enti« 
fled  to  beibaUed. 

This  only  applies  where  a  party  has  been  committed.  Maiter  of 
Ocrsline^  21  How.  85.  Unless  it  appears  tliat  the  court  in  a  county 
to  which  a  prisoner  under  arrest  is  being  carried  is  not  in  session.  Peo^ 
pie  V.  ClewSj  77  N.  Y.  39.  The  finding  of  an  unauthorized  inquest  is 
not  sufiicient  to  hold  a  prisoner  on  habeas.  People  v.  Bridge^  4  Park. 
Cr  619.  Proof  of  guilt  must  be  made  at  the  hearing  on  the  return  and 
not  afterward.  Matter  of  lieyward^  1  Sandf .  701.  If  a  military  tri- 
bunal has  no  jurisdiction  on  hearing  on  the  writ,  a  prisoner  will  be 
tnnied  over  to  the  civil  authorities.    Matter  of  Martin^  45  Barb.  142. 

§  2036.  Where  a  prisoner  is  not  entitled  to  his  discharge,  and  is  not  bailed,  he 
most  be  remanded  to  the  custody,  or  placed  under  the  restraint  from  which  he 
was  taken,  unless  the  person  in  whose  custody  or  under  whose  restraint  he  was, 
is  not  lawfully  entitled  thereto;  in  which  case,  the  order  remanding  him  must 
commit  him  to  the  custody  of  the  officer  or  person  so  entitled. 

g  2037.  Pending  the  proceedings,  and  before  a  final  order  is  made  upon  the 
return,  the  court  or  judge,  before  which  or  whom  the  prisoner  is  brought,  may 
either  commit  him  to  the  custody  of  the  sheriff  of  the  county  wherein  the  pro- 
ceedings are  pending,  or  place  him  in  such  care  or  custody,  as  his  age  and  other 
circumstances  require. 

g  2038.  Where  it  appears,  from  the  return  to  either  writ,  that  the  prisoner  is  in 
custody  by  virtue  of  a  mandate,  an  order  for  his  discharge  shall  not  be  made  until 
notice  of  the  time  when,  and  the  place  where,  the  writ  is  returnable,  or  to  which 
the  bearing  has  been  adjourned,  as  the  case  may  be,  has  been  either  personally 
■erred,  eight  days  previously,  or  given  in  such  other  manner,  and  for  such  pre- 
vious length  of  time,  as  the  court  or  judge  prescribes,  as  follows  : 

1.  Where  the  mandate  was  issued  or  made  in  a  civil  action  or  special  proceed- 
^;>  to  the  person  who  has  an  interest  in  continuing  the  imprisonment  or  restraint, 
w  his  attorney. 
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2.  In  every  other  case,  to  the  district  attorney  of  the  county,  within  which  the 
prisoner  was  detained,  at  the  time  when  the  writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  is  given,  as  prescribed 
in  the  first  subdivision  of  this  section,  becomes  a  party  to  the  special  proceeding. 

A  copy  of  the  petition  need  not  be  served,  it  is  sufficient  to  serve 
a  notice  giving  the  time  and  place  where  the  writ  is  made  return, 
able.  Ex  parte  Beattyy  12  Wend.  229.  Notice  must  be  given, 
although  the  party  interested  resides  out  of  the  county.  People  v. 
Pelham^  14  id.  48.  In  case  of  criminal  contempt  notice  must  be 
given  the  district  attorney.  People  v.  CasseUa^  5  Hill,  164.  Dis- 
charge of  a  prisoner  without  notice  to  the  district  attorney  is  irregu- 
lar. People^  ex  rel.y  v.  Fririk^  41  Hun,  188.  An  order  to  show 
cause  may,  upon  same  grounds  stated  as  in  ordinary  case,  take  the 
place  of  the  notice  of  eight  days. 

Precedent  for  Notice  to  Interested  Party, 

To  J.  N.  Vanderlyn,  Esq.,  District  Attortiey  of  Ulster  County: 

Please  take  notice  that  a  writ  of  habeas  corpus,  to  inquire  into  the 
imprisonment  of  Kichard  Stokes,  now  confined  by  George  Young, 
sheriff  of  Ulster  county,  in  the  common  jail  of  said  county,  on  a  com- 
mitment made  by  a  Court  of  Special  Sessions  in  the  town  of  Marble- 
town,  has  been  issued,  and  made  returnable  on  the  10th  day  of  May, 
1887,  before  the  Hon.  William  S.  Kenyon,  county  judge  of  Ulster 
county,  at  his  chambers  iu  the  city  of  Kmgston,  at  ten  o  clock  in  the 
forenoon  of  that  day. 

Dated  April  2G,  1887.  John  F.  Cloonan, 

Attorney  for  Petitioner. 

§  2039.  A  prisoner,  produced  upon  the  return  of  a  writ  of  habeas  corpus,  may, 
undor  oath,  deny  any  material  allegation  of  the  return,  or  make  any  allegation  oi 
fact,  showing  either  that  his  imprisonment  or  detention  is  unlawful,  or  that  he  is 
entitled  to  his  discharge.  Thereupon  the  court  or  judge  must  proceed,  in  a  sum- 
mary w^y,  to  hear  the  evidence  produced  in  support  of  or  against  the  imprison- 
ment or  detention,  and  to  dispose  of  the  prisoner  as  the  justice  of  the  case  requires. 

Tlic  principal  authorities  which  relate  to  this  section  have  been 
heretofore  cited  under  sections  2031,  2032. 

A  reference  cannot  be  ordered.  Matter  of  Smithy  1  Crary's  Sp. 
Proc.  387,  as  decision  of  Special  Term  by  Judge  Davies,  it  does  not 
appear  to  have  been  reported.  It  is  said  by  Mr.  Hurd  (p.  323)  that 
affidavits  may  be  read  on  the  hearing,  if  properly  taken  and  authen- 
ticated, but  that  their  reception  is  a  matter  of  discretion,  and  to  be 
received  cautiously  ;  and  in  criminal  cases  only  when  the  attendance 
of  witnesses  cannot  be  obtained.  This  view  is  to  some  extent  sus- 
tained. Matter  of  Heyward^  1  Sandf.  702.  The  burden  of  prov- 
ing defects  in  process  is  on  the  prisoner.  Id.  And  if  the  material 
facts  in  the  return  are  not  denied  they  will  be  taken  as  true.     1 
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Park.  Cr.  129.  The  principles  laid  down  in  Tweed  v.  Liacomb^  and 
People^  ex  rd,^  v.  Warden^  etc,,  s^ipra,  will  govern  as  to  what  can 
be  inqaired  into  and  tried  on  this  hearing,  and  dispose  of  many 
questions  discassed  in  earlier  cases,  which  are  there  cited. 

Precedent  for  Answer  traversing  Return* 


In  the  Matter  of  tlie  Application  of  | 
Richard  Stok^  for  a  Writ  of  Habeas 
Corpus, 


The  answer  of  Richartl  Stokes  to  the  return  to  the  writ  of  habeas 
corpus  heretofore  made,  and  filed  herein  hy  George  Yonng,  sheriff  of 
Ulster  county: 

The  said  Kichard  Stokes  denies  that  the  commitment  returned  by 
the  said  sheriff  is  a  valid  commitment,  and  shows  that  the  said  com- 
mitment is  invalid,  null  and  void  for  the  reason  that  the  justice  alleged 
to  have  made  the  same  had  no  jurisdiction  to  try  or  sentence  the  said 
Richard  Stokes;  and  further,  that  the  said  commitment  was  not  in 
fact  signed  by  said  justice,  and  the  signature  thereto  is  not  his  act  or 
deed,  nor  authorized  by  him. 

John  F.  Cloonan, 

Attorney  for  Petitioner, 

{Add  verification  as  to  pleading.) 

§  2040.  Where  the  return  to  a  writ  of  liabeas  corpus  states  that  the  prisoner  is 
80  sick  or  infirm,  that  the  production  of  him  would  endanger  his  life  or  health, 
and  the  return  is  otherwise  sufficient,  the  court  or  judge,  if  satisfied  of  the  truth 
of  that  statement,  must  decide  upon  the  return,  and  dispose  of  the  matter,  as  if  a 
^rit  of  certiorari  had  been  issued. 

§  2041.  Where  an  application  is  made  for  a  writ  of  habeas  corpus,  as  prescribed 
in  this  article,  and  it  appears  to  the  court  or  judge,  upon  the  petition  and  the 
documents  annexed  thereto,  that  the  cause  or  offense,  for  which  the  party  is 
imprisoned  or  detained,  is  not  bailable,  a  writ  of  certiorari  may  be  granted  instead 
of  a  writ  of  Tiabeas  corpus,  as  if  the  application  had  been  made  for  the  former  writ. 

§  2042.  Upon  the  return  to  such  a  writ  of  certiorari,  the  court  or  judge,  before 
^hich  or  whom  it  is  returnable,  must  proceed  as  upon  a  return  to  a  writ  of  Jiabeas 
corpus,  and  must  hear  the  proofs  of  the  parties  in  support  of  and  against  the 
letnm. 

The  use  of  the  writ  of  certiorari  is  to  enable  the  proceeding  to 
continue  without  the  presence  of  the  prisoner,  and  the  form  of  the 
writ  is  given  by  and  under  section  2022.  The  proceedings  are  the 
same  as  under  the  writ  of  habeas  corpus, 

§  2043.  If  it  appears  that  the  prisoner  is  unlawfully  imprisoned  or  restrained  in 
his  liberty,  the  court  or  judge  must  make  a  final  order,  discharging  him  forth- 
^th.  If  it  appears  that  he  is  lawfully  imprisoned  or  detained,  and  is  not  entitled 
to  be  bailed,  the  court  or  judge  most  make  a  final  order,  dismissing  the  proceed- 
ings. 

In  case  of  an  infant,  the  court  may  either  set  it  free  from  restraint 
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or  commit  to  the  proper  custody.  Penple^  ex  rd.^  v.  Kling^  6  Barb. 
366 ;  People^  ex  rd,^  v.  Cooper^  8  How.  288 ;  People^  ex  reL^  v. 
Olmsteadj  27  Barb.  9.  Otherwise  an  order  of  discharge  only  is 
proper.  People^  ex  rd.j  v.  Porter^  1  Duer,  709.  In  JSx  parte 
Bddgley^  7  Cow.  472,  a  prisoner  was  discharged  from  one  only  of 
two  causes  of  imprisonment  on  which  he  was  held. 

§  2044.  Notwithstanding  a  writ  of  certiorari  has  been  issued  or  returned  as  pre- 
scribed in  this  article,  the  court  or  judge,  before  which  or  whom  it  is  returnable, 
may  issue  a  writ  of  habeas  corpus,  which  is,  in  all  respects,  subject  to  the  forego- 
ing provisions  of  this  article,  relating  to  the  latter  writ.  If  the  court  or  judge 
refuses  a  writ  of  certiorari,  or,  upon  the  return  thereof,  refuses  to  discharge  the 
prisoner,  the  latter  may  claim,  and  is  entitled  to,  the  writ  of  habeas  carpus,  aa 
prescribed  in  this  article. 

§  2045.  If,  upon  the  return  to  a  writ  of  certiorari,  issued  as  prescribed  in  this 
article,  it  appears  that  the  person  imprisoned  or  detained  is  entitled  to  be  bailed, 
the  court  or  judge  must  make  a  final  order,  fixing  the  sum  in  which  he  is  to  be 
admitted  to  bail ;  specifying  the  court,  and  the  term  thereof,  at  which  he  is 
required  to  appear ;  and  directing  his  discharge,  upon  bail  being  given  aceord- 
ingly,  as  required  by  law.  If  sufficient  bail  is  immediately  offered,  the  court  or 
judge  must  take  it,  otherwise  bail  maybe  given  afterward  as  prescribed  in  the 
next  section. 

A  relator  on  habeas  carpus  who  is  remanded  to  cpstody  on  a  bench 
warrant,  and  desires  a  stay  pending  an  appeal  to  the  Court  of  Appeals, 
must  himself  personally  execute  the  recognizance  within  the  jurisdic- 
tion of  the  court.    People^  ex  rel.  Sherwin,  v,  Mead^  64  How.  252. 

Precedent  for  Order  to  Admit  to  Bail, 

In  the  Matter  of  the  Application  of 
Richard  Stokes  for  a  Writ  of  Habeas 
Chrpus, 


The  above-named  petitioner,  having  sued  out  a  writ  of  habeas  cor^ 

SU8y  and  writ  of  certiorari  to  review  detention,  and  a  return  thereto 
aving  been  made,  and  such  return  having  been  traversed  by  the  said 
petitioner  and  a  hearing  having  this  day  been  had,  and  it  appearing 
that  the  said  Kichard  Stokes  is  entitled  to  be  admitted  to  bail :  Now, 
after  hearing  John  F.  Cloonan  for  the  petitioner,  and  J.  N.  Vander- 
lyn,  Esq.,  opposed,  it  is  ordered  that  the  said  Richard  Stokes  be  dis- 
charged from  imprisonment  on  his  entering  into  a  recognizance,  with 
two  sufficient  sureties,  to  the  people  of  the  State  of  New  York,  to 
appear  at  the  next  Court  of  Sessions  to  be  held  in  and  for  the  county 
of  Ulster,  at  the  court-house  in  the  city  of  Kinpton,  on  the  10th 
day  of  June  next,  and  not  to  depart  the  court  without  leave,  and  to 
abide  the  judgment  and  order  of  the  court. 
Dated  May  2, 1887.  Wijlliam  S.  Kekyon:, 

County  Judge. 

%  2046,  Upon  the  production  of  the  order,  or,  if  it  was  made  by  a  court,  of  a 
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ertifiedcopy  thereof,  to  a  justice  of  the  Sapreme  Court,  or  to  the  eonnty  jodge  or 
special  coontj  judge  of  the  county,  or  to  a  judge  of  a  superior  city  court  of  the 
eitj  where  the  prisoner  is  detained,  the  judge  must  take  the  recognizance  of  the 
prisoner,  with  two  sureties,  in  the  sum  so  fixed,  conditioned  for  the  appearance 
of  the  prisoner,  as  prescribed  in  the  order.     Each  person  offering  himself  as  a 
SQTetj  mast  show  by  his  oath,  to  the  satisfaction  of  the  judge,  that  he  is  a  house- 
holder in  the  county  and  worth  twice  the  sum  in  which  he  is  required  to  be 
bound,  orer  and  above  all  demands  against  him.     It  is  not  necessary  that  the 
prisoner  should  appear  in  person  before  the  judge  to  acknowledge  the  recogni- 
ance;  but  it  may  be  acknowledged  by  the  prisoner  and  certified  in  like  manner 
18  a  deed  to  be  recorded  in  the  county. 

g  2047.  The  judge  must  immediately  file  the  recognizance  with  the  clerk  of  the 
ooart  before  which  the  prisoner  is  bound  to  appear.  He  must  also  make  a  cer- 
tiflcate  upon  the  order,  or  the  certified  copy  thereof,  to  the  effect  that  it  has  been 
eomplied  with.  Upon  production  of  the  certificate  the  prisoner  is  entitled  to  his 
disebarge  from  imprisonment,  for  any  cause  stated  in  the  return  to  the  certiorari. 
^  2048.  The  writ  of  discharge  is  abolished.  A  final  order  to  discharge  a  pris- 
oner, made  as  prescribed  in  this  article,  may  be  served  in  like  manner  as  an 
injanction  order,  and  when  so  served,  it  may  be  enforced  in  the  same  manner  as 
a  final  judgment  in  a  civil  action,  except  where  special  provision  for  its  enforce- 
ment is  otherwise  made  in  this  act.  Where  such  an  order  directs  a  discharge,  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service  of  the  certificate,  or 
other  proof  prescribed  by  law,  showing  that  bail  has  been  given  as  required  thereby. 
§  2049.  Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  prescribed 
in  this  article,  may  be  enforced  by  the  court  which,  or  the  judge  who,  made  the 
aame,  by  attachment,  as  for  a  neglect  to  make  a  return  to  a  writ  of  habeas  corpus, 
ind  with  like  effect.  A  person  guilty  of  such  disobedience  forfeits  to  the  prisoner 
aggrieved  one  thousand  two  hundred  and  fifty  doUars,  in  addition  to  the  damages 
which  the  latter  sustains. 

See  form  of  attachment  and  Btatement  of  method  of  obtaining 
same  nnder  Contempt,  section  1266,  et  seq. 

§  2050.  A  prisoner  who  has  been  discharged  by  a  final  order,  made  upon  a  writ 
of  habeas  corpus  or  certiorari,  issued  as  prescribed  in  this  article,  shall  not  be 
•gain  imprisoned,  restrained  or  kept  in  custody  for  the  same  cause.  But  it  is  not 
deemed  to  be  the  same  cause  in  either  of  the  following  cases: 

1.  Where  he  has  been  discharged  from  a  commitment  on  a  criminal  charge, 
and  is  afterward  committed  for  the  same  offense,  by  the  lawful  order  or  other 
mandate  of  the  court  wherein  he  was  bound  by  recognizance  to  appear,  or  in  which 
he  has  been  indicted  or  convicted  for  the  same  offense. 

2.  Where  he  has  been  discharged  in  a  criminal  cause  for  defect  of  proof,  or  for 
a  material  defect  in  the  commitment,  and  is  afterward  arrested  on  sufficient  proof 
and  committed  by  a  lawful  mandate  for  the  same  offense. 

8.  Where  he  has  been  discharged,  in  a  civil  action  or  special  proceeding,  for  an 
illegality  in  the  judgment,  final  order  or  other  mandate,  as  prescribed  in  this 
article,  and  is  afterward  imprisoned  by  virtue  of  a  lawful  judgment,  final  order 
or  other  mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  special  proceeding,  from 
imprisonment  by  virtue  of  an  order  of  arrest,  and  is  afterward  taken  in  execution, 
or  other  final  process,  in  the  same  action  or  special  proceeding,  or  arrested  in 
another  action  or  special  proceeding,  after  the  first  was  discontinued. 
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If  the  officer  has  no  jurisdiction  the  order  made  on  the  writ  is 
void  and  the  prisoner  may  be  rearrested.  Spalding  v.  People^  T 
Hill,  301 ;  Cahle  v.  Cooper^  15  Johns.  162.  It  is  held  if  the  order 
is  valid  and  the  prisoner  is  rearrested  he  may  again  have  the  writ. 
People^  ex  rd,^  v.  KeUy^  1  Abb.  (N.  S.)  432. 

§  2051.  If  a  court,  or  a  jadge,  or  any  other  person,  in  the  execution  of  a  jnd^- 
ment,  order  or  other  mandate,  or  otherwise,  knowingly  violates,  causes  to  be  vio- 
lated, or  assists  in  the  violation  of  the  last  section,  he,  or  if  the  act  or  omission 
was  that  of  a  court,  each  member  of  the  court  assenting  thereto,  forfeits  to  the 
prisoner  aggrieved  one  thousand  two  hundred  and  iiftj  dollars.  He  is  also  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  punished  by  fine  not 
exceeding  one  thousand  dollars,  or  by  imprisonment  not  exceeding  six  months,  or 
by  both,  in  the  discretion  of  the  court. 

§  2052.  Any  one  having  in  his  custody  or  under  his  power  a  person  entitled  to 
a  writ  of  Tuibeas  carpus  or  a  writ  of  certiorari,  as  prescribed  in  this  article,  or  a 
person  for  whose  relief  a  writ  of  habeas  corpus  or  a  writ  of  certiorari  has  been. 
duly  issued,  as  prescribed  in  this  article,  who,  with  intent  to  elude  the  service  of 
the  writ,  or  to  avoid  the  effect  thereof,  transfers  the  prisoner  to  the  custody,  or 
places  him  under  the  power  or  control  of  another,  or  conceals  him,  or  changes 
the  place  of  his  confinement,  is  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  as  specified  in  the  last  section. 

With  reference  for  liability  for  damages,  see  Mising  v.  Dodge^  2 
Duer,  42. 

§  2058.  A  person  who  knowingly  assists  in  the  violation  of  the  last  section  is 
guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  punished  as 
specified  in  the  last  section  but  one. 

§  2054.  Where  it  appears,  by  proof  satisfactory  to  a  court  or  judge  authorized 
to  grant  either  writ,  that  a  person  is  held  in  unlawful  confinement  or  custody, 
and  that  there  is  good  reason  to  believe  that  he  will  be  carried  out  of  the  State, 
or  suffer  irreparable  injury,  before  he  can  be  relieved  by  a  writ  of  habecM  corpus 
or  a  writ  of  certiorari,  the  court  or  judge  must  issue  a  warrant,  reciting  the  facts, 
directed  to  a  particular  sheriff,  or  generally  to  any  sheriff  or  constable,  or  to  a 
person  specially  designated  therein,  and  commanding  him  to  take  and  forthwith 
to  bring  before  the  court  or  judge,  the  prisoner,  to  be  dealt  with  according  to  law. 
If  the  warrant  is  issued  by  a  court,  it  must  be  under  the  seal  thereof;  if  by  a 
judge,  it  must  be  under  his  hand. 

Precedent  for  Petition  for  Warrant  to  Bring  up  Prisoner. 

SUPEEME  COUET. 

-^ 

In  the  Matter  of  the  Application  of 
Alonzo  Freeman  for  a  Writ  of  Certio- 
rari to  bring  up  the  body  of  Henry 
Freeman,  an  infant. 


The  petition  of  Alonzo  Freeman  shows  to  the  court  that  heretofore 
on  his  application  a  writ  of  habeas  corpus  issued  out  of  this  court. 


The  Wbtt  of  Habeas  Corpus.  35 

commanding  Celia  Freeman  to  bring  up  the  body  of  Henry  Freeman, 
an  infant;  that  service  of  sach  process  was  duly  made,  and  that  Celia 
Freeman  threatens  to  leave  the  State  of  New  York,  and  remove  per- 
manently with  said  Henry  Freeman  to  the  State  of  Connecticut. 
That  said  Celia  Freeman  obtained  the  custody  of  the  said  infant  by 
forcibly  taking  him  from  the  custody  of  his  grandmother,  and  com- 
mitted an  assault  in  so  doing.  That  she  has  informed  several  persons 
of  her  intention  to  leave  the  State,  and  has  made  preparations  for  her 
departure  before  the  return  day  of  said  writ,  and  this  {)etitioner  has  good 
reason  to  believe  that  she  will  remove  said  infant  from  the  State  before 
such  return  day.  Wherefore  vour  petitioner  prays  that  a  warrant  issue 
pursuant  to  the  provisions  of  section  2054  of  the  Code  of  Civil  Pro- 
cedure, to  bring  up  the  said  Henry  Freeman  before  this  court  to  be 
dealt  with  according  to  law.  Alokzo  Fbeeman. 

(Add  verification.) 

g  2055.  Where  the  proof,  specified  in  the  last  section,  is  also  sufficient  to  justify 
an  arrest  of  the  person  having  the  prisoner  in  his  custody,  as  for  a  criminal  offeuse, 
committed  in  taking  or  detaining  him,  the  warrant  must  also  contain  a  direction 
t  >  arrest  that  person,  for  the  offense. 

Precede7it  for  Warrant 

ThePeopleof  the  State  of  New  Yorkytothe  Sheriff  of  the  County  of  Ulster: 

It  appearing  by  the  petition  of  Alonzo  Freeman  this  day  read  and 
filed,  that  there  is  good  reason  to  believe  that  Celia  Freeman  is  about 
to  remove  the  body  of  Henry  Freeman,  an  infant,  to  the  State  of 
i  Connecticut,  and  out  of  the  State  of  New  York,  before  the  return 

9  day  of  a  writ  of  Jiabeas  corpus  heretofore  issued  out  of  this  court,  com- 

manding said  Celia  Freeman  to  bring  up  the  said  Henry  Freeman: 
We  do,  therefore,  command  you  to  bring  forthwith  before  this  court 
the  body  of  the  said  Henry  Freeman,  to  bo  dealt  with  according  to 
law,  and  also  the  body  of  the  said  Celia  Freeman. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused 
[l.  b.]     the  seal  of  the  court  to  be  affixed.  A.  B.  Parker, 

Justice  Supreme  Court. 
See  People  v.  Frink,  4  State  Rep.  162 ;  S.  C,  41  Hun,  188. 

It  is  held  in  a  number  of  cases  that  the  principle  of  res  adjudi- 
,  cata  applies  to  the  writ.     People  v.  Burtneit^  13  Abb.  8  ;  People 

V.  Orser,  12  How.  550;  Matter  (f  Thmnas,  10  Abb.  (X.  S.)  114. 
And  that  it  matters  not  that  the  relator  is  different  if  the  same  ques- 
tion is  up  for  decision  between  the  same  parties.  Matter  of  Da 
Costa,  1  Park.  Cr.  129.  But  see  People  v.  Brady,  56  N.  Y.  182, 
which  holds  the  contrary,  and  is  now  the  rule  in  this  State. 

§  2056.  The  officer  or  other  person,  to  whom  the  warrant  is  directed  and  delivered, 
must  execute  it  by  bringing  the  prisoner  therein  named,  and  also,  if  so  commanded 
in  the  warrant,  the  person  who  detains  him,  before  the  court  or  judge  issuing  it; 
and  thereupon  the  person  detaining  the  prisoner  must  make  a  return,  in  like  man- 
ner, and  the  like  proceedings  must  be  taken,  as  if  a  writ  of  habeas  corpus  had 
been  issued  in  the  first  instance. 
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§  S067.  If  the  person,  having  the  prisoner  in  his  custody,  is  brought  before  the 
court  or  judge,  as  for  a  criminal  offense,  he  is  entitled  to  be  examined,  and  most 
be  committed,  bailed,  or  discharged,  by  the  court  or  judge,  as  in  any  other  crim- 
inal case  of  the  same  nature. 

§  2058.  An  appeal  may  be  taken  from  an  order  refusing  to  grant  a  writ  of 
habeas  corpus,  or  a  writ  of  certiorari,  as  prescribed  in  this  article,  or  from  a  final 
order,  made  upon  the  return  of  such  a  writ  to  discharge  or  remand  a  prisoner,  or 
to  dismiss  the  proceedings.  Where  a  final  order  is  made  to  discharge  a  prisoner, 
upon  his  giving  bail,  an  appeal  therefrom  may  be  taken,  before  bail  is  given;  but 
where  the  appeal  is  taken  by  the  people,  the  discharge  of  the  prisoner  upon  bail 
shall  not  be  stayed  thereby.  An  appeal  does  not  lie,  from  an  order  of  the  court 
or  judge,  before  which  or  whom  the  writ  was  made  returnable,  except  as  prescribed 
in  this  section. 

An  order  directing  a  further  return  to  a  writ  of  habeas  corptcs  or 
certiorari  issued  under  section  2016  to  inquire  into  the  cause  of  the 
detention  of  a  person  is  not  appealable  and  the  General  Tenn  has  no 
authority  to  review  it.     Matter  of  Larson^  96  N.  Y.  381. 

§  2059.  An  appeal  from  a  final  order,  discharging  a  prisoner  committed  upon  a 
criminal  accusation,  or  from  the  affirmance  of  such  an  order,  may  be  taken,  in 
the  name  of  the  people,  by  the  attorney-general  or  the  district  attorney. 

The  appeal  is  taken  in  the  usual  form  and  proceeds  as  on  other 
appeals.  In  case  where  the  provisions  of  section  2038  apply  the 
title  of  the  cause  on  ap|)eal  may  be  changed  by  the  addition  of  the 
name  of  the  interested  party. 

In  People  of  The  State  of  New  Forh^  ex  rel.  Sinklery  v.  Terry, 
5  State  Hep.  120,  it  was  held  that  the  appeal  having  been  taken  to  the 
General  Term  in  the  name  of  the  people,  under  §  2069,  and  the  order 
of  the  lower  court  affirmed,  the  costs  should  bo  paid  by  the  county. 

§  2060.  Where  a  prisoner,  who  stands  charged,  upon  a  criminal  accusation, 
with  a  bailable  offense,  has  perfected,  or  intends  to  take,  an  appeal  from  a  final 
order  dismissing  the  proceedings,  remanding  him  or  otherwise  refusing  to  dis- 
charge him,  made  as  prescribed  in  this  article,  the  court  or  judge,  upon  his  appli- 
cation, either  before  or  after  the  final  order,  must,  upon  such  notice  to  the  district 
attorney  as  the  court  or  judge  thinks  proper,  make  an  order,  fixing  the  sum  in 
which  the  applicant  shall  be  admitted  to  bail,  pending  the  appeal;  and  thereuXKUl, 
when -his  appeal  is  perfected,  he  must  be  admitted  to  bail  accordingly. 

Order  fixing  Bail. 

At  a  Special  Term  of  the  Supreme  Court  held  in  and  for  the  county  of 
Ulster,  at  the  court-house  in  Kingston,  on  the  12th  day  of  March,  1887: 

Present  —  Hon.  Alton  B.  Parker,  Justice. 

In  the  Matter  of  the  Application  of  Patrick  I 
Larkin  for  a  Writ  of  a  Habtas  Corpus. 


A  writ  of  habeas  corpus  having  been  heretofore  issued  on  the  appli- 


The  Wbit  of  Habeas  Cobpds.  37 

cation  of  Patrick  Larkin^  and  the  said  Patrick  Larkin  having  been 
brought  before  the  court,  pursuant  to  the  command  of  said  writ  and 
after  hearing  had^  the  proceedings  on  said  writ  having  been  dismissed 
by  final  order  and  the  said  Patrick  Larkin  remanded:  Now,  after 
hearing  Charles  A.  Fowler,  Esq.,  for  the  prisoner,  on  behalf  of  the 
application,  and  J.  N.  Vanderlyn,  district  attorney,  opposed,  and  it 
appearing  that  the  said  Larkin  is  accused  of  a  bailable  offense,  to-wit,  the 
crime  of  manslaughter,  and  that  the  said  Larkin  has  taken  an  appeal 
from  the  said  fin^  order  dismissing  the  proceedings  on  habeas  corpus, 
it  is  ordered  that  the  said  Patrick  Larkin  be  admitted  to  bail  pending 
snch  appeal  in  the  sum  of  $2,000,  and  that  he  be  discharged  upon  per- 
fecting such  bail. 

Indorsed: — "  Granted  at  within  term." 

J.  D.  Wtjbts,  Olerk. 

§  2061.  The  leoognizance  for  that  purpose  must  he  conditioned,  that  the  pris- 
oner will  appear,  at  a  General  Term  of  the  appellate  court  to  he  held  at  a  time  and 
place  designated  in  the  order,  and  ahide  hj  and  perform  the  judgment  or  order 
of  the  appellate  court.  It  must  be  taken  and  approved  by  a  justice  of  the 
Supreme  Court,  or  hy  the  court  or  judge  from  whose  order  the  appeal  is  taken,  or 
by  the  county  judge  of  the  county  in  which  the  order  was  made,  or  in  the  city  of 
New  York,  by  a  judge  of  the  Court  of  Common  Pleas  for  that  city  and  county. 
In  «I1  other  respects,  the  proceedings  are  the  same  as  prescribed  in  this  article, 
where  it  appears,  upon  the  return  of  a  writ  of  certiorari,  that  the  prisoner  is  enti> 
tied  to  be  admitted  to  bail. 

Precedent  for  Recognizance  on  Appeal  from  Order  denying  Writ 

>         County  of  Ulster,  ss,: 

Be  it  remembered,  that  on  the  12tli  dajr  of  March,  Patrick  Larkin, 
John  Larkin,  merchant,  and  James  Larkin,  mechanic,  all  of  the  city 
of  Kingston,  in  the  county  of  Ulster,  personally  appeared  before  the 
Supreme  Court  at  a  Special  Term  thereof,  held  in  the  city  of  King- 
ston, and  severally  and  respectively  acknowledged  themselves  indebted 
to  the  people  of  the  State  of  New  York  in  the  sum  of  $2,000,  to  be 
levied  of  their  respective  goods  and  chattels,  lands  and  tenements,  to 
the  use  of  the  said  people,  if  default  shall  be  made  in  the  condition 
following: 

Whereas,  The  above-bounden  Patrick  Larkin  is  in  the  custody  of 
the  sheriff  of  Ulster  county,  under  a  commitment  made  by  the  recorder 
of  the  city  of  Kingston,  on  a  charge  of  manslaughter;  and 

Whereas,  An  application  has  been  made  on  behalf  of  said  Patrick 
Larkin  for  a  writ  of  habeas  corpvs,  and  the  prisoner  has  been  brought 
up  and  a  hearing  had  and  the  proceedings  dismissed,  and  said  Patrick 
larkin  remanded;  and 

Whereas,  An  appeal  has  been  taken  by  him  from  said  final  order 
remanding  the  proceedings  on  habeas  corpus,  and  an  order  granted 
admitting  him  to  bail  pending  said  appeal:  Now,  therefore,  the  con- 
dition of  this  recognizance  is  such  that  if  the  said  Patrick  Larkin  shall 
appear  at  a  General  Term  of  the  Supreme  Court,  to  be  held  at  the  City 
Hall  in  the  city  of  Albany,  on  the  3d  day  of  May,  1887,  and  abide  by 
and  perform  the  judgment  of  the  appellate  court  on  said  appeal,  then 
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this  recognizance  to  be  void,  otherwise  to  remain  in  full  force  and 
effect. 

{Signatures.) 

Taken,  subscribed  and  acknowledged,  and  approved ) 
before  me  this  12th  day  of  March,  1887.  ) 

A.  B.  Pabkee, 

Justice  Supreme  Court. 

%  2062.  Where  a  prisoner,  who  st&nds  charged  with  an  offense,  specified  in  the 
last  section,  has  perfected  an  appeal,  to  the  Coart  of  Appeals,  from  a  final  order 
of  the  Supreme  Court,  or  of  a  superior  city  court,  affirming  an  order  refusings  hia 
discharge,  or  reversing  an  order  granting  his  discharge;  the  court,  from  whose 
order  the  appeal  is  taken,  or  a  judge  thereof,  must,  upon  his  application,  admit 
him  to  bail,  as  prescribed  in  the  last  section;  except  that  the  recognizance  must 
be  conditioned  to  appear,  at  a  General  Term  of  the  court  from  which  the  appeal  is 
taken,  to  abide  by  and  perform  its  judgment  or  order,  made  after  the  detenninar 
tion  of  the  appeal. 

§  2063.  Where  the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail,  has  been 
fixed,  as  prescribed  in  either  of  the  last  two  sections,  he  must  remain  in  the  cus- 
tody of  the  sheriff  of  the  county  in  which  he  then  is,  until  he  is  admitted  to  bail, 
as  therein  prescribed;  or,  if  he  does  not  give  the  requisite  bail,  until  the  time  to 
appeal  has  expired,  or  the  appeal  is  disposed  of,  and  the  further  direction  of  the 
court,  made  thereupon. 

§  2064  Where  no  order  or  other  direction  of  the  court,  relating  to  the  disposition 
of  the  prisoner,  is  made  at  the  term  specified  in  a  recognizance,  given  as  prescribed  in 
section  two  thousand  and  sixty-one  or  section  two  thousand  and  sixty-two  of  this 
act,  the  matter  is  deemed  adjourned,  without  an  order  to  that  effect,  to  the  next 
General  Term  of  the  same  court;  or,  in  the  Supreme  Court,  to  the  next  General 
Term  thereof  to  be  held  in  the  same  department;  and  thereafter  to  each  successive 
General  Term,  until  such  an  order  or  direction  is  made.  The  prisoner  is  bound  to 
attend  at  each  successive  General  Term;  and  the  recognizance  is  valid  for  his 
attendance  accordingly,  without  any  notice  or  other  formal  proceedings. 

§  2065.  An  officer  or  other  person,  who  detains  any  one  by  virtue  of  a  mandate, 
or  other  written  authority,  must,  upon  reasonable  demand,  and  tender  of  his  fees, 
deliver  a  copy  thereof  to  any  person  who  applies  therefor,  for  the  purpose  of  pro- 
curing a  writ  of  habeas  corpus  or  a  writ  of  certiorari^  in  behalf  of  the  prisoner. 
If  he  knowingly  refuses  so  to  do,  he  forfeits  two  hundred  dollars  to  the  prisoner. 

§  2066.  Except  as  otherwise  expressly  prescril)ed  by  statute,  the  provisions  of 
this  article  apply  to  and  regulate  the  proceedings  upon  every  common-law  or 
statutory  writ  of  habeas  corpus,  as  far  as  they  are  applicable;  and  the  authority  of 
a  court  or  a  judge,  to  grant  such  a  writ,  or  to  proceed  thereupon,  by  statute  or 
the  common  law,  must  be  exercised  in  conformity  to  this  article,  in  any  case 
therein  provided  for. 

When  husband  and  wife  are  living  separately,  not  being  divorced, 
under  the  provision  of  2  R.  S.  148,  §  1,  the  writ  may  be  sued  out  by 
the  wife  to  obtain  control  of  a  minor  child.* 

In  such  case  writ  must  be  issued  by  the  court,  a  judge  has  no 
jurisdiction.  People^  ex  rd.^  v.  Osborne^  6  Civ.  Pro.  299.  2  R. 
S.  44,  §  15,  provides  that  an  insolvent  debtor  committed  for  con- 
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tetnpt  fihall  not  be  discharged  till  he  answers.    By  chapter  4,  Laws 

o{  1847,  it  is  provided  that  a  prisoner  confined  in  one  county  may  be 

takeo  to  another  for  trial  for  another  offense.     These  provisions  are 

BtiU  in  force. 

Proceedings  on  habeas  carpus  are  special  proceedings,  costs  are 
allowable  in  the  discretion  of  the  coort.    Matter  of  Bamettj  11 
Hao,  468 ;  Code,  §  3240.     As  to  amount  of  costs  allowed  on  appeal, 
see  People  v.  Terry^  5  State  Rep.  120. 

The  case  of  People^  ex  rd.  Liscomh^  v.  Tweedy  60  N.  T. 
559,  reviews  fully  the  history  of  the  writ,  and  discusses  its  im- 
portance, and  lays  down  the  principles  upon  which  it  is  granted. 
It  has,  by  construing  the  haheas  corpvs  act  liberally,  enlarged  the 
scope  of  the  writ  and  defined  its  application.  The  able  and  ex- 
haustive opinions  of  Judge  Allen  and  Judge  Kapallo  need  to  be  con- 
sulted in  order  to  obtain  the  scope  of  the  decision,  reviewing,  as 
they  do,  very  many  cases,  and  defining  the  law  applicable  to  the  writ* 

Judge  Allen  says  at  page  591 :  ^'  If  the  punishment  for  the  offense 
IS  fixed  by  statute,  a  judgment  in  excess  of  the  statutory  limit  is 
void  for  the  excess,  as  we  have  seen  by  the  adjudged  cases.  A  party 
held  by  virtue  of  judgments  thus  pronounced  and,  therefore,  void  for 
want  of  jurisdiction  is  not  put  to  his  writ  of  error,  but  may  be  re- 
leased by  habeae  corpusy 

As  the  doctrine  held  in  that  case  was  regarded  by  the  profession 
as  extending  the  province  of  haheas  corpus^  the  court  in  People^  ex 
rd,  Woclfj  V.  Jacobs^  66  N.  T.  10,  defined  the  terms  of  the  decision 
in  this  language :  ^^  In  respect  to  the  question  of  the  remedy  by 
habeas  corpus^  what  is  decided  in  that  case  is  that  where  the  punish- 
ment for  a  crime  is  defined  and  limited  by  statute,  and  the  court  has 
imposed  a  sentence  to  the  full  limit  allowed  by  statute,  it  has  ex- 
haasted  its  authority  in  the  case,  and  that,  if  it  proceeds  to  impose 
further  additional  sentences,  the  latter  are  void  and  afford  no  justi- 
fication for  the  detention  of  the  prisoner  after  he  has  served  out  the 
full  term  of  imprisonment  which  the  statute  empowered  the  court 
^  enforce  npon  him,  and  that  he  is  then  entitled  to  his  discharge  on 

^eople^  ex  rd.  Deoae^  v,  Kdly^  97  N.  T.  215,  followed  these 

^cifiions,  holding  that  where  the  conviction   is  valid  the  relator 

Bhoul^  not  be  discharged,  but  remanded  for  proper  sentence.   See, 

*^>  I^eapUy  ex  rd.  Tramar,  v.  Baker,  89  N.  Y.  460.     And  in 

^Ple,  ex  rd.  Stokes,  v.  Bif^,  38  Hun,  282,  it  is  held  that  "  final 

^  ^tnent  must  be  that  of  a  competent  tribunal  to  pronounce  the 
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judgment)  and  where  the  oompetency  to  prononnce  it  is  exhansted 
or  never  existed,  it  does  not  come  within  the  definition  of  the  fiaal 
judgment,  as  to  which  the  habeas  carpus  is  ineffective." 

In  that  case  it  was  held  that  where  a  court  had  pronounced  judg- 
ment beyond  its  authority  and  jarisdiction,  the  writ  woald  lie  and 
the  prisoner  be  dischaiged  since  there  was  no  court  competent  to 
sentence.  See,  also,  People  v.  Wardetiy  eto.^  100  N.  Y.  20,  holding 
same  principle.     . 

From  these  cases  it  will  be  observed  that,  together  with  the  oom- 
pact  statute  enacted  by  the  Crode,  they  constitute  an  epitome  of  the 
law  and  practice  as  to  the  writ,  and  in  all  cases  where  the  release  of 
a  prisoner  is  sought,  they  will  be  found  decidedly  in  point 

Appeal. —  On  appeal  to  the  General  Term  from  the  order  of  the 
Special  Term  dismissing  a  writ  of  habeas  corpus^  requiring  defend- 
ant to  produce  an  infant,  the  order  was  reversed  and  proceedings 
remitted  to  the  special  term  for  a  new  hearing.  On  snch  hearing 
an  order  was  made  remanding  the  infant  to  the  custody  of  relator. 
A  motion  was  thereupon  made  to  set  aside  snch  order  on  the  ground 
that  the  Special  Term  had  no  jurisdiction  to  make  it,  which  motion 
was  denied.  Hdd^  that  the  order  thereon  was  not  reviewable  in  the 
Court  cf  Appeals,  if  without  jurisdiction  it  was  within  the  discre- 
tion of  the  court  to  set  it  aside,  or  leave  the  defendant  to  set  up  its 
invalidity  when  an  attempt  should  be  made  to  enforce  it.  People^ 
ex  rel.  Brushy  v.  Brawn^  103  N.  Y.  684. 


CHAPTER  IV. 

THE  WRIT  OF  MANDAMUa 


The  writ  of  mandanitis  is  an  ancient  common-law  writ,  and  is 
described  by  the  English  authorities  as  a  high  prerogative  writ,  and 
issuing  only  out  of  the  King's  Bench.  Blackstone,  vol.  3,  p.  110. 
In  1854,  it  was  vested  in  all  the  superior  English  courts.  People^ 
ex  rel.  JHoMahofij  v.  Board  of  Excise^  3  State  Bep.  253. 

It  was  defined  by  Lord  Mansfield  in  Bex  v.  Backer ^  Burr.  1267, 
as  a  writ  ^^  to  the  aid  of  which  the  subject  ia  entitled  upon  a  proper 
case  previously  shown  to  the  satisfaction  of  the  court"  It  has  been 
modified  to  a  considerable  extent  by  modem  practicei  and  is  thus 
described  by  a  leading  American  text-writer. 
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''The  modem  -writ  of  mandamtia  may  be  defined  as  a  command 
imxmg  from  a  oommon-law  court  of  competent  jarisdiction  in  the 
name  of  the  State  or  eovereign,  directed  to  some  corporation,  officer 
or  inferior  court  requiring  the  performance  of  a  particular  duty 
therein  specified,  which  duty  results  from  the  official  station  of  the 
party  to  whom  the  writ  is  directed,  or  from  operation  of  law."  High 
on  Extraordinary  Remedies,  4.  Mandamtua  is  an  extraordinary 
remedy,  and  the  power  to  entertain  it  has  been  so  exercised  only  in 
the  past  by  the  higher  courts  of  commonJaw  jurisdiction,  where  it 
properly  belongs.  People^  ex  rd,^  v.  Board  of  Excise^  3  State  Rep. 
253.  This  writ  it  has  often  been  said  will  not  be  granted  in  doubt- 
ful cases,  but  it  is  questionable  whether  this  now  means  more  than 
that  there  must  be  a  clear,  legal  right  to  relief,  and  no  other  ade-  \ 
<][Qate  remedy.  In  cases  where  it  is  applicable  these  considerations  \ 
are  the  test  to  be  applied.    People  v.  Thompson^  25  Barb.  73. 

The  relator  must  have  the  right  to  the  performance  of  some  par- 
ticnlar  act  or  duty  at  the  hands  of  the  respondent,  and  the  case  must 
be  one  in  which  the  law  affords  no  adequate  remedy  to  secure  the 
enforcement  of  the  right  and  the  performance  of  the  duty  which  it 
is  sought  to  coerce.  People  v.  Supervisore  of  Oreene,  12  Barb.  217. 
And  this  subject  to  the  restriction  that  this  must  be  a  right  to  have 
the  act  performed  by  some  corporation,  officer,  or  board,  or  by  an 
inferior  court.    Dunklin  County  v.  District  Co.  Caurtj  23  Mo.  449- 

The  writ  is  never  granted  except  for  public  purposes  and  to  com- 
mand the  executioYi  of  public  duties.  Fish  v.  WeatherwaXj  2  Johns. 
Cas.  215 ;  Bacon's  Abridgment,  title  Jfcmdamtie.  The  general  princi- 
ples applicable  to  the  writ  are  that  it  will  not  issue  when  it  would  be 
unavailing.  People  v.  Supervisors  of  Westchesterj  15  Barb.  607 ;  Co- 
hnial  Life  Ins.  Co.  v.  Supervisors  of  New  TorJc^  24  id.  166.  It  is*; 
never  granted  in  anticipation  of  a  refusal  to  act.  High  on  Extraordi- ' 
nary  Eemedies,  14.  While  the  existence  of  an  adequate  remedy  at  law 
will  be  ground  for  refusing  the  writ,  the  fact  of  the  existence  of  an 
equitable  remedy  is  not  an  objection.  People  v.  Mayor  of  New 
Fori,  10  "Wend.  395.  Mandamus  will  sometimes  lie  against  a 
munidpal  corporation  when  there  is  another  remedy.  People  v. 
Green^  2  T.  &  C.  62.  But  it  seems  not  when  the  remedy  at  law  is 
adequate.  People  v.  Common  Council^  8  Week.  Dig.  82.  The 
practice  under  the  Code  of  Civil  Procedure  was  unsettled,  being 
derived  from  the  common  law,  and  modified  from  time  to  time  to 
OQeet  new  statutes.  The  proceedings  up  to  the  time  of  the  Code  of 
Procedure  by  this  writ  were  comparatively  rare,  and  by  it  no  pro- 
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vision  was  made  for  rules  of  practice,  and  great  conf asion  arose  after 
its  enactment  as  to  the  proper  method  of  procedure,  it  being  ques- 
tioned for  a  long  time  whether  it  was  an  action  or  special  proceediDg; 
and  it  was  in  People  v.  ZewiSy  28  How.  Pr.  470,  held  to  be  an  action, 
yet  the  procedure  at  common  law  was  held  applicable.  It  is  now  a 
Special  Proceeding. 

The  codifiers,  in  framing  the  New  Code,  hare  devoted  themselves 
exclusively  to  regulating  the  mode  of  procedure,  and  have  made  no 
attempt  to  define  the  cases  in  which  the  writ  will  lie.  The  power  to 
issue  the  writ  is  confined  to  courts  of  general  common-law  jurisdic- 
tion, and  these  courts  will  be  governed  in  administering  relief  by  the 
writ  by  the  same  conditions  and  limitations  as  existed  at  common 
law,  and  will  not  issue  the  writ  where  another  adequate  remedy  is  pro- 
vided by  law.  Kimball  v.  Union  Water  Co.y  44  Cal.  173.  The  writ 
is  most  frequently  used  to  compel  public  ofiicers  to  perform  some  act 
in  the  line  of  their  duty  and  is  appropriate  to  that  function. 
United  Stales  \.  CommissionerSy  etc,;  High  on  Extraordinary  Reme- 
dies, 32.  There  must,  however,  be  such  officers  in  being,  and  it 
will  not  run  against  officers  who  have  never  qualified,  or  who  are 
functus  officio^  or  where  their  term  has  expired.  State  v.  JSeloitj  21 
Wis.  280 ;  State  v.  Waterman^  5  Nev.  323 ;  Mason  v.  School  Dis- 
trictj  20  Vt.  487.  But,  when  it  is  a  duty  which  would  be  incum- 
bent on  their  successors,  the  fact  that  the  term  is  about  to  expire  is 
no  answer.  People  v.  Collins^  19  Wend.  56 ;  People  v.  Champion^ 
16  Johns.  61.  The  writ  will  only  be  granted  where  there  is  a  dis- 
cretion to  be  exercised  for  the  purpose  of  putting  the  officer,  court 
or  board  in  motion,  but  will  not  control  his  or  its  action,  or  dictate 
the  decision  to  be  made  or  judgment  to  be  rendered.  People  v. 
Brennan^  39  Barb.  651 ;  Ilowland  v.  Eldredge^  43  N.  Y.  457 ; 
People  V.  Contractiiig  Boards  27  id.  378;  People  v.  Booths  49 
Barb.  31;  People  v.  Common  Council^  78  N.  Y.  33;  People  v. 
Canal  Appraisers^  73  id.  443;  People  v.  Fairman^  91  id.  385. 
In  People^  ex  rd,^  v.  BaJcer^  14  Abb.  19,  many  of  the  points  above 
noted  are  discussed  and  passed  upon.  Whenever  a  party  has  a  legal 
right  and  is  entitled  to  a  remedy,  and  the  court,  official,  or  corpora- 
tion, whose  duty  it  is  to  act,  refuses  to  do  so,  the  writ  lies.  People^  ex 
rel.y  V.  Clerk  Marine  Courts  3  Abb.  309,  Court  of  Appeals;  People, 
ex  rel.y  v.  Ilayt^  66  N.  Y.  606 ;  Adriance  v.  Supervisors,  12  How. 
224;  People,  ex  ret.,  v.  Taylor,  1  Abb.  (N.  S.)  200;  People,  exreL, 
V.  St.  Patrick's  Cathedral,  10  Week.  Dig.  124 ;  People  v.  Wenr 
deU,  71  N.  Y.  171 ;  People  v.  Thompson,  25  Barb,  73 ;  People  v. 
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Gremy  63  id.  890 ;  People  v.  JUaritn^  62  id.  570 ;  People  v.  Iiu 
spectorsj  44  How.  322 ;  People  v.  SmoSj  12  Abb.  204;  People  v. 
Hawkins,  46  N.  Y.  9. 

The  writ  is  granted  where  remedy  by  action  is  doubtful.    People 
y.  Havemeyer,  16  Abb.  (N.  S.)  219 ;  People  v.  Supervisors,  11  N. 
T.  663 ;  People  v.  (?fd^,  58  id.  295 ;  People  v.  Steele,  2  Barb- 
417 ;  People  v.  Canal  Board,  13  id.  440  ;  Clark  v.   Miller,  47  id. 
38 ;  54  N.  T.  528.    The  granting  of  the  writ  has  been  in  certain 
cases  held  to  be  entirely  discretionary,  and  that  no  appeal  lies  to 
Court  of  Appeals  from  refusal  in  cases  where  it  depends  on  discre- 
tion.   Van  ReneeeUieT  v.  Sheriff,  1  Cow.  501;  People,  ex  rel.,  v. 
Supervisors,  15  Barb.  607;  People,  ex  rel.,  v.  Dowling,  55  id.  197 ; 
People,  ex  rd,,  v.  Common  Council,  52  How.  346  ;  People,  ex  rel., 
V.  Booth,  49  Barb.  31 ;  People,  ex  rel.,  v.  Ferris,  76  N.  Y.  326; 
People,  ex  rel.,  v.  Campbell,  72  id.  496;  Sage  v.  Eailroad  Co., 
70  id.  220 ;  People  v.  Dowling,  37  How.   394 ;  People  v.  Aslen, 
7  Week.  Dig.  411.    Where  a  party  has  a  suflScient  remedy  at 
law  against  a  public  officer,  the  court  is  not  absolutely  bound   to 
grant  a  writ  of  mandamus,  but  it   may  in    its    discretion   re- 
fuse, and  this  discretion   is  not  reviewable  by  the  Court  of  Ap- 
peals.     People,  ex  rel.,  v.    Thompson^   99    N.   Y.   641,    follow- 
ing People  V.  Campbell,  72  id.  496.     But  while  it  is  not  a  writ 
of  right,  this  discretion  is  to  be  exercised  and  is  to  be  regulated 
and  controlled  by  sound  legal   principles.     Fish  v.  Weatherwax, 
2  Johns.  Cas.  215 ;  People,  ex  rel.,  v.  Common  Council,  9  Week. 
Dig.  43,  Court  of  Appeals;  S.  C,  78  N.  Y.  56.    There  must  be  a 
dear  legal  right  and  no  other  legal  remedy.    People  v.  Supervisors 
of  Chenango,  1  Kern.  563 ;  People  v.  Supervisors  of  Oreene,  12 
Barb.  217;  People  v.  Canal  Board,  13  id.  444;  People  v.  Croton 
Board,  26  id.  240  ;  People  v.  Supervisors  of  liichm^ond,  21  How. 
335 ;  People  v.  Corporation  of  Brooklyn,  1  Wend.  324  ;  People  v. 
Supervisors  of  Columbia,   10  id.   363  ;  People  v.  Mayor  of  New 
York,  id.  397;  People  v.  Supervisors  of  Chenango,  11  N.  Y.  563 ; 
Pecple  V.  JSaston,  13  Abb.  (N.  S.)  159;  People  v.  Fay,  3  Lans. 
398 ;  People,  ex  rel.  Badgley,  v.  Supervisors  of  Oreene,  1  Hun,  1 ; 
People  v.  Auditors  of  Shawangunk,  1  How.  (N.  S.)  224 ;  Pecple,  ex 
rel.,  V.  Supervisors,  18  Abb.  8 ;  People,  ex  rel.,  v.  Coffin,  7  Hun, 
608;  People,    ex  rel.,  v.   Board  of  Appo7'tionment,    64  N.   Y. 
627 ;  People,  ex  rel.,  v.    CawpbeU^  72  id.  496 ;  Clark  v.  Miller, 
54  id.  528 ;  People,  ex  rel.,  v.  Green,  11  Hun,  56  ;  People,  ex  rel., 
V.  Hawkins,  46  N.  Y.  9.    The  writ  is  said  to  lie  to  corpo- 
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rations  and  municipal  officers,  although  there  is  a  remedy  by 
action.  Buck  v.  UUy  of  LocJqparty  6  Luis.  251 ;  Pecple^  ex  rrf.,  v. 
Steele^  2  Barb.  397;  People^  ex  rd.,  v.  Myer,  10  Wend.  893; 
McGvUough  v.  Meyer^  23  id.  458.  But  see  People  v.  Board  of 
Stipervisors  of  CTtenango,  11  N.  Y.  573.  It  will  not  be  awarded 
where  there  is  a  remedy  by  action.  JEa  parte  The  Firemen^ s  Ins. 
Co,^  6  Hill,  213 ;  Shipley  v.  Mechaaiice'  Bank,  10  Johns.  484 ;  People, 
ex  rd.^  V.  Goal  Go.j  10  How.  544;  In  the  Matter  of  Boice^  2  Cow. 
444 ;  People  v.  The  Mayor  of  New  York  City,  25  Wend.  680 ; 
People  V.  The  Supervisors  of  Chenango  Co.,  1  £em.  563 ;  People  v. 
The  President  of  Brooklyn,  1  Wend.  318 ;  People  v.  Tioga  Common 
Pleas,  19  id.  73 ;  JS.  C,  13  Abb.  374 ;  Peop^  v.  Fernando  Wood, 
Mayor,  etc,,  35  Barb.  653 ;  People  v.  Stevens,  6  Hill,  616 ;  People 
V.  Dikeman,  7  How.  124 ;  People  v.  Green,  11  Hun,  61 ;  People 
V.  French,  24  id.  263.  Except  in  special  cases.  People  v.  Super- 
visors, 70  N.  T.  -28.  As  to  how  far  this  is  true  when  the  writ  is 
^directed  to  ministerial  officers  and  corporations,  see  McGuUough  v« 
Mayor  of  Brooklyn,  23  Wend.  458 ;  People  v.  Steele,  2  Barb.  398, 
and  People  v.  Supervisors  of  Chenango,  1  Kern.  573.  The  writ 
will  not  issue  to  compel  an  act  requiring  discretion  or  to  review  an 
act  requiring  discretion.  People  v.  Common  Council,  78  N.  T.  33; 
People  V.  Supervisors  of  Westchester,  12  Barb.  446 ;  Ex  parte  Baily, 
2  Cow.  479 ;  Fx  parte  Bassett,  id.  458 ;  People  v.  If.  T.  Common 
Pleas,  19  Wend.  113 ;  People  v.  Contracting  Board,  27  N.  Y.  378 ; 
People  V.  Booth,  49  Barb.  31 ;  People  v.  Taylor,  1  Abb.  (If.  S.) 
200;  Hutchinson  v.  Commissioners,  26  Wend.  692;  People,  ex 
rd.,  V.  Leona/rd,  74  N  Y.  443;  Beams  v.  Gould,  77  id.  95; 
People  V.  Common  Council,  20  Alb.  L.  J.  269 ;  People  v.  Com- 
mxm  Council,  9  Week.  Dig.  68.  It  will  not  be  issued  where 
there  is  doubt  as  to  the  right  of  the  claiaiant.  People  v.  West  Troy, 
25  Hun,  179.  It  will  not  lie  to  review  the  discretion  of  a  railroad 
company  in  failing  to  furnish  suitable  passenger  and  freight-houses 
at  a  station,  even  where  facts  appear  which  show  the  duty  to  be  im- 
iperative.  People  v.  N.  Y.  c&  L.  E.  R.  R.  Co.,  5  State  Rep.  551 ;  re- 
versing 40  Hun,  571.  When  the  act,  the  doing  of  which  is  sought 
.to  be  compelled,  is  final,  the  right  to  have  the  act  performed 
'may  be  inquired  into.  People,  ex  rel.,  v.  Canal  Appraisers, 
13  Hun,  64 ;  73  N.  Y.  443.  It  is  not  discretionary  for  super- 
visore  to  refuse  to  levy  any  sura  where  the  liability  is  plain, 
and  no  dispute  as  to  amonnt.  People,  ex  rel.,  v.  Supervisors  of 
Delaware,  9  Abb.  (N.  S.)  408 ;  45  N.  Y.  196 ;  same  .principle, 
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PsopU  y.  6>»OT,  66  Barb.  630.    It  has  beea  held  the  writ  will  not 
always  be  granted,  though  there  is  no  other  remedy.     Ms  parte 
OOrander,  1  Denio,  679 ;  People  v.  D(yvoling,  65  Barb.  197.     But 
it  may  issue,  though  there  is  a  remedy  by  certiorari.    People^  ex 
rd,,  7.  Taylor,  30  Hun,  78.    It  will  not  be  gi-anted  to  enforce 
action  under  a  statute  so  badly  drawn  it  cannot  be  enforced,  or  where 
it  is  of  doubtful  constitutionality.  People  v.  Pdbinson,  14  Hun,  226 ; 
76  N.  Y.  422 ;  People  v.  Canal  Board,  4  Lans.  272.    Where  therej 
is  a  remedy  by  appeal,  writ  will  not  lie.     People  v.  Coffin,  7  Hun, 
603.    Or  by  action.    People  v.  Inspectors,  44  How.  322 ;  People  v. 
LoU^  41  N.  Y.  408.     If  too  much  is  asked,  the  rule  has  been  laid 
dowa  that  the  writ  will  be  denied.    People  v.  Cody,  2  Hun,  224 ; 
People  V.  Port  Jervis,  8  Week.  Dig.  243 ;   People  v.  Oreen,  64 
Barb.  162.     It  was  held  under  the  old  Code  that  the  writ  would  be 
refused  when  there  had  been  great  delay  in  the  application.    People 
T.  Tremain,  29  Barb.  96 ;  l^eople  v.  Taylor,  30  How.  78 ;  People 
V.  Common  Council^  52  id.  346.     See  People  v.  Cooper,  24  Hun, 
337.    But  some  injury  from  the  delay  should  be  shown  to  pre- 
vent the  issue  of  the  writ.    People  v.  Common  Council,  9  "Week. 
Dig.  43;  S.   C,   78  N.    Y.   56.    But  under  the  present   Code, 
it   has  been  held  at  Special  Term  that  the  time  under  which  the 
k        writ  may  be  asked  is  the  same  as  limitation  of  an  action.     People  v. 
Beach,  3  Civ.  Pro.  180 ;  12  Abb.  (K  S.)  156.    The  writ  will  be 
refused  where  great  delay  has  resulted  in  payment  of  moneys  being 
made  to  another  claimant.     People  v.  O^Eeefe,  17  Week.  Dig.  536. 
Six  years  is  the  limitation  of  time  within  which  the  writ  must  be 
asked.     People  v.  French,  31  Hun,  617 ;  People  v.  Police  ComrrCrs, 
N.  Y.  Daily  Reg.,  Aug.  2,  1883.    But  the  proper  officer  may  be 
compelled  to  accept  payment  of  taxes  by  mandamus,  and  the  stat- 
ute of  limitation  is  no  bar.    People  v.  Cody,  51  N.  Y.  Super.  316. 
Mandamtis  should  not  be  granted  where  the  defendant  has  been 
legally  enjoined  from  doing  what  the  relator  seeks  to  have  done. 
Peofle  V.  West  Troy,  25  Hun,  179  ;  People  v.  Supef*visors  of  Ulster, 
30  id.  146.     Every  citizen  has  the  right  to  compel  public  officers  to 
execute  the  laws  of  the  State,  and  citizens  can  compel  a  board  of 
health  to  organize.     People  v.  Daly,  37  Hun,  46 1 .    The  court  will 
only  grant  the  writ  of  mandamus  on  the  attorney-general's  applica- 
tion, when  it  is  able  to  see,  from  the  undisputed  facts  alleged,  that 
its  issuance  is  necessary  to  protect  some  public  right  or  secure  some 
public  interest.     Where  private  interests  only  are  involved,  the 
interested  parties  should  be  the  relators.    People  v.  Bom^,  eto.^ 
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Ji.  R.  Co.^  3  State  Eep.  89 ;  103  K  Y.  95.  And  it  is  only  where 
private  redress  is  had  that  the  relator  must  show  an  interest,  as  a 
citizen  and  tax  payer  may  compel  the  common  council  to  follow  a 
statute.  People  v.  Common  Council  of  BuffalOy  16  Abb.  N.  C. 
96.  Where  a  mandamus  is  asked  to  compel  repayment  of  taxes 
illegally  collected,  it  ia  incumbent  on  the  relator  to  show  taxes 
invalid.  People  v.  Brinkerhoff^  20  Week.  Dig.  391.  And  what- 
ever is  required  to  be  done  by  relator  as  a  condition  precedent  to  the 
right  demanded  must  be  shown  affirmatively  to  have  been  done. 
People  v.  Bayiy  66  N.  Y.  606,  The  writ  must  be  addressed  to  the 
person,  body  or  board  who  is  obliged  by  law  to  execute  it,  or  whose 
duty  it  is  to  do  the  thing  required.  People  v.  Comm^m  Council^  3 
Keyes,  81 ;  People  v.  Police  Comm^rs^  8  Abb.  41 ;  People  v. 
Throop^  12  Wend.  183.  If  it  is  desired  to  convene  a  board  of 
supervisors,  the  writ  so  ordering  may  be  directed  to  the  chairman 
and  clerk.  People  v.  BrinJce^^hoff^  68  N.  Y.  259.  Mandamus  to 
compel  payment  by  the  board  of  education  of  the  city  of  New  York 
must  be  directed  (before  chap.  210,  Laws  of  1882)  to  the  president 
and  clerk.  People  v.  NeiUon^  5  T.  ife  C.  367.  Where  a  board  is 
not  incorporated  the  writ  should  be  directed  to  the  individuals  com- 
posing it.  People  V.  Civil  Service  Boards  17  Abb.  N.  0.  64; 
affirmed,  41  Hun,  287. 

To  State  officers. —  The  writ  will  lie  to  comptroller  to  perform 
a  statutory  duty.  People  v.  Allen,  42  N.  Y.  404.  But  where  the 
comptroller  has  refused  an  application  to  cancel  a  sale  of  land  for 
taxes  upon  the  ground  that  the  sale  was  regular,  he  cannot  be  com- 
pelled by  mandamus  to  reach  a  different  conclusion.  People,  ex 
rel,  V.  Chapin,  3  State  Rep.  38  ;  103  N.  Y.  635  ;  affirming  39  Hun, 
230.  The  remedy,  however,  against  the  comptroller  by  a  party 
aggrieved  as  to  cancellation  of  taxes  is  by  certiorari  and  not  by  man^ 
damns.  People  v.  Chopin,  39  Hun,  230.  The  writ  h'es  to  the  secre- 
tary of  state.  People  v.  Nelson,  3  Lans.  394 ;  46  N.  Y.  477 ;  People 
V.  Beach,  57  How.  337.  Also  to  the  treasurer.  People  v.  Bristol^ 
1  Lans.  45.  And  to  the  attorney-general.  People  v.  Tremain,  17 
How.  10.  See  id.  142.  Also  to  the  auditor  to  issue  a  draft.  People 
V.  Thayer,  63  K  Y.  348 ;  People  v.  Schuyyer,  79  id.  181 ;  People  v. 
Thayer,  4  Hun,  798.  To  compel  canal  appraisers  to  appraise.  Ex 
parte  Jennings,  6  Cow.  518.  To  commissioners  to  award  contract. 
People  V.  Coni/racting  Board,  46  Barb.  254.  To  superintendent  of 
insurance  department.  Matter  of  N.  A.  Ins.  Co.,  9  Week.  Dig. 
478,  Court  of  Appeals.    It  runs  against  auditor  of  canal  department 
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PwpU  V.  BeU^  88  N.  Y.  386.     To  compel  canal  appraisers  to  make 
return  on  appeal.     People  v.  Ganai  Ajopraisers,  73  N.  Y.  443.     It 
does  not  lie  to  compel  award  of  contract  when  it  has  been,  although 
wrongfally,  awarded  to  another.    People  v.  Contrdcting  Board^ 
27  N.  Y.  378.     Or  to  compel  award  to  lowest  bidder  when  his  bid  is 
informal.  Weed  v.  Beach^  56  How.  470.  The  writ  was  set  aside  as 
improperly  granted  against  superintendent  of  insurance.     People  v. 
Chapman^  64  N.  Y.  557.     And  refused  to  militia  officer  against  gov- 
ernor.   People  V.  ScTughamij  25  Barb.  216.    Writ  does  not  lie  to 
compel  attorney-general  to  bring  suit.     People  v.  FairchUd^  67 
N.  Y.  334. 

To  county  officers, — Mandamus  will  issue  to  county  treasurer  to 
pay  a  valid  audit  by  supervisors.  People  v.  Stout^  23  Barb.  338 ; 
People  V.  Edmonds^  19  id.  468 ;  People  v.  Edmunds^  15  id.  529  5 
People  V.  Fitzgerald^  54  How.  1 ;  People  v.  Earle^  16  Abb.  (N.  S.) 
64.  See  Healey  v.  Dudley^  5  Lans.  115 ;  People  v.  Starr^  55  How 
388.  Or  to  issue  warrant  for  collection  of  tax.  People  v.  HaZseyj 
37  N.  Y.  344.  But  not  where  the  supervisors  had  no  jurisdiction 
to  audit.  People  v.  La/wrencey  6  Hill,  24^4.  Or  where  a  portion  of 
claim  is  fraudulent.  People  v.  Wendell^  71  N,  Y.  171.  Nor  a  claim 
for  which  creditor  has  already  accepted  obligation  of  third  party  as 
payment.  People  y.  GromweU^  102  N.  Y.  477.  It  will  issue  to 
compel  county  clerk  to  record  a  deed.  Ec  parte  GoodeU^  14  Johns. 
325.  To  compel  register  to  file  a  satisfaction-piece.  People  v. 
MtneTy  37  Barb.  466 ;  People  v.  Sigelj  46  How.  151.  The  obligation 
imposed  upon  a  register  of  deeds  to  permit  the  books,  maps  and 
records  of  his  office  to  be  examined,  is  absolute  in  its  character  and 
may  be  enforced  by  mandamiis.  Citing  People  v.  Supervisors^  64 
N.  Y.  600 ;  People  v.  Wendell,  71  id.  171 ;  Fiedler  v.  Mead,  24 
id.  114.  The  register  has,  however,  power  to  exercise  his  discretion 
as  to  the  good  order  of  the  office  and  preservation  of  the  records. 
To  that  extent  his  powers  and  duties  are  not  subject  to  be  interfered 
with  or  controlled  by  mandamus.  People,  ex  rel.  Title  Guaranty 
Co,,  V.  Reilly,  38  Hun,  429;  citing  People,  ex  rel.  German  American, 
^.,  Co.,  V.  Richards,  99  N.  Y.  620.  It  is  said  a  surrogate  may  be 
compelled  to  award  letters  to  party  entitled.  Case  of  Petullo,  1  Tuck. 
99.  To  compel  sheriff  to  execute  a  deed.  Van  Bensselaer  v.  Sher- 
iff of  Albany,  1  Cow.  501 ;  People  v.  Flemi7ig,  2  N.  Y.  484 ;  Peo^ 
pie  V.  Beehe,  1  Barb.  379.  It  will  run  against  the  commissioner  of 
jurors  in  New  York  city  to  compel  him  to  strike  the  name  of  a  per- 
son not  liable  for  jury  duty  from  the  list.     People   v.  Taylor,  45 
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Barb.  129.  To  clerk  of  Marine  Conrt,  to  compel  him  to  isBiie  eze^ 
cution  on  a  judgment.  People  y.  Ode^  22  Barb.  502 ;  S.  C,  3 
Abb.  Ct.  App.  491.  It  will  not  be  granted  to  interfere  with  discre- 
tion of  excise  commissioners.  Kelly  y.  EsDciee  ChmmissiomrSf  54 
How.  327.  Mandamus  will  issue  in  a  proper  case  to  compel  a 
register  to  accept  from  owners  arrears  for  taxes,  eyen  though  an  in- 
yalid  sale  has  been  made.     OlemenU  y.  Jackson^  92  N.  Y.  591. 

To  hoard  of  supervisors  and  county  canvassers. —  The  writ 
will  not  interfere  with  the  discretion  of  supervisors  where  they  haye 
a  discretion  to  exercise,  but  if  they  refuse  to  audit,  for  any  snm,  a 
legal  claim,  on  the  ground  it  is  illegal,  mandamvs  will  issue.  People 
V.  Supervisors^  51  N.  Y.  401 ;  HaU  y.  SuperviaorSj  19  Johns.  269. 
It  will  lie  to  revoke  an  audit  in  excess  of  what  is  allowed  by  law. 
People  V.  Supervisors^  73  N.  Y.  173.  It  wiQ  lie  to  compel  board 
to  audit  claims  of  county  officers.  People  v.  SupervisarSy  32  N.  Y. 
473  ;  People  v.  Supervisors^  45  id.  196  ;  Bright  v.  Supervisors^  18 
Johns.  242.  So  to  compel  action  as  to  highway  damages.  People 
V.  Supervisors^  20  N.  Y.  252 ;  People  v.  Supervisors,  4  Barb.  64. 
So  as  to  issuing  warrant  for  military  tax.  People  v.  Supervisors,  8 
N.  Y.  317.  Also  to  compel  board  to  obey  order  of  Connty  Court,  as  to 
correction  of  amount.  People  v.  Supervisors  of  Ulster,  65  N.  Y. 
800.  To  compel  repayment  of  taxes  on  property  assessed  in  two 
towns.  People  v.  Supervisors,  85  N.  Y.  612.  To  compel  super- 
visors to  strike  out  illegal  levy.  People  v.  Supervisors,  17  Week. 
Dig.  139.  And  to  allow  claim  for  repayment  of  taxes.  People  v. 
Supervisors,  51  N.  Y.  401.  To  compel  audit  of  an  account  where 
there  is  no  discretion  as  to  amount.  Boyce  v.  Supervisors,  20  Barb. 
294.  The  board  may  be  compelled  to  reassemble  and  perform 
duties  neglected  at  annual  meeting.  People  v.  Supervisors,  8  N, 
Y.  317.  The  board  may  be  compelled  to  allow  accounts  of  over^ 
seer  of  the  poor.  People  v.  Supervisors,  2  Cow.  530,  To  restore 
to  the  rolls  property  stricken  oflE  improperly.  People  v.  Supervis- 
ors, 4t  Dill,  20;  S.  C,  7  id.  504.  To  re^ndit  claim.  People  y. 
Supervisors,  12  Barb.  217.  See  Osterhout  v.  Rigney,  98  N.  Y.  222. 
To  cause  taxes  illegally  assessed  to  be  repaid.  People  v.  Super- 
visors, 36  How.  1;  People  v.  Supervisors,  51 N.  Y.  401.  Mandamus 
will  lie  to  compel  supervisors  to  designate  papers  to  publish  session 
laws.    People  v.  Supervisors  of  Oreene,  13  Abb.  N.  C.  421 

The  writ  will  not  issue  to  compel  a  board  of  supervisors  to  dis- 
allow a  bill  already  audited  when  certificate  has  been  issued  therefor 
and  passed  to  third  party  and  bill  is  for  services  actually  rendered. 
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The  remedy  is  by  certiorari  in  case  audit  was  illegal.     People  v. 
Sapervuors  of  Oreene,  14  Abb.  N.  C.  29.     Before  the  writ  will 
^e  to  the  board  to  assess  against  a  town,  a  judgment  against  a  com- 
missioner  of  highways,  it  must  appear  that  it  is  a  valid  claim  against 
(he  town.    People  v.  Atulitors  of  Eeopxie^  74  K.  Y.  311 ;  People  v. 
Svperoisora  of  Ulster^  93  id.  397.    Where  a  resolution  was  illegally 
declared  lost  and  the  board  adjourned,  it  was  held  that  mandamits 
directing  the  board  to  reaasemble  was  sufficiently  served  on  chairman 
and  clerk.    People  v.  NeiUoiij  5  T.  &  0.  367.    An  adjournment  of  a 
board  of  supervisors  without  making  an  audit  is  a  sufficient  refusal 
to  justify  mandamMe.    People  v.  Sitpervieore  of  Richmond,  20  N- 
T.  253.    Mandamus  will  not  lie  to  compel  supervisors  to  audit 
and  allow  the  expense  of  publishing  the  terms  of  court,  although  the 
publishing  was  ordered  by  a  judge  of  the  court.    People  v.  Super- 
ifidors  of  GreenCy  15  Abb.  N.  0.  447;    People  v.  Supervisorey  39 
Unn,  299.     It  is  no  valid  reason  for  refusing  writ  against  county 
canvassers  that  the  assembly  is  judge  of  the  right  to  a  seat  of  its  own 
members.     People^  ex  rel.  DeuchleTy  v.  Canvaeeers  of  Wayne  Go.^ 
12  Abb.  N.  0.  78;  S.  C,  64  How.  834.    Where  there  is  reason- 
able ground  to  believe  that  the  returns  are  not  accurate,  a  man- 
damus  will  issne  requiring  county  canvassers  to  remit  such  returns 
to  the  inspectors  for  such  correction  as  they  may  see  fit  to  make. 
People  J  ex  rd.  Sander eon^  v.  Supervisor e  of  OreenCy  12  Abb.  N. 
C.  95.     Canvassers  at  town  meetings  may  be  compelled  by  man^ 
damus  to  canvass  return.    People  v.  Schielleiny  95  N.  T.  124.    The 
writ  will  not  lie  to  compel  clerk  of  board  to  recognize  relator  as 
member  of  the  board.     Matter  of  Gardner^  68  N.  T.  467.   Nor 
to  compel  the  board  to  levy  tax  where  there  is  right  of  action  on 
town  bonds.      Marsh  v.   Toum  of  Little   Valley ^  64  N.  Y.  112* 
The  writ  will  not  lie  to  county  canvassers  to  send  back  returns  where 
there  is  no  clerical  error  but  a  fraudulent  alteration.    People  v. 
SupervisorSy  58  How.  141.    Nor  to  compel  them  to  reassemble,  hav- 
ing once  acted.      People  v.  SupervisorSy  12  Barb.    217;   distin- 
guished, 95  N.  Y.  133.     But  see  contra,  People  v.   CanvasserSy  64 
How.  201.     Under  Laws  1880,  chapter  460,  mandamus  issned  to 
county  canvassers  in  People  v.  Canvassers  of  WaynCy  12  Abb.  N. 
C.  77,  and  Koriz  v.  Canvassers  of  GreenCy  id.  84-95. 

Municipal  corporations  and  officers. —  The  writ  will  issue  to 
the  common  council  of  a  city  compelling  them  to  proceed  in 
the  matter  of  widening  of  a  street.  People  v.  Common  Council 
qf  BrooJdyny  22  Barb.   404.    Also  to  compel  common  council 
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to  order  an  election  to  fill  a  vacancy.  PeopU  r.  Comm&n  Catmr 
oily  77  N.  Y.  603.  But  not  to  compel  common  council  to 
confirm  assessment  of  damages,  there  being  another  remedy.  I^eo- 
pie  V.  Brooklyn^  1  Weni  818.  Nor  to  compel  payment  of 
expenses  of  opening  street.  Bagley  v.  Oreen^  1  Hun,  1.  The  writ 
will  be  awarded  to  compel  the  mayor  to  grant  a  license  {Ackley^s 
Caae^  4  Abb.  35 ;  People  v.  Perry,  13  Barb.  206),  and  to  administer 
the  oath  of  office  to  a  person  legally  elected  {Ex  parte  Heathy  3  Hill, 
42;  Ackley^e  Casey  4  Abb.  36);  also  to  compel  him  to  countersign  a 
warrant.  People  v.  Opdyhe^  40  Barb.  806 ;  People  v.  Havemyer^  3 
Hun,  97;  People  v.  Havemyer^  47  How.  494;  People  v.  Havemyer^  16 
Abb.  (N.  S.)  219.  Bnt  not  where  the  claimant  is  not  entitled  to  his 
money.  People  v,  Tieman,  30  Barb.  193 ;  People  v.  Booth,  32 
How.  17;  People  v.  Wood^  13  Abb.  374.  Where  the  proper 
authority  has  audited  a  claim,  the  comptroller  and  auditor  may 
be  directed  to  pay  it.  People  v.  Earle,  16  Abb.  (N.  B.)  64; 
People  V.  EarU,  47  How.  368 ;  People  v.  Earle^  46  id.  308  ;  Peth 
pie  V.  Earle,  id.  267  ;  People  v.  Flagg,  16  Barb.  503 ;  People  v, 
Brennan^  45  id.  467.  It  must,  however,  be  aconcededly  valid  claim. 
People  V.  Board  of  ApportionTnent,  3  Hnn,  11 ;  affirmed,  64  N. 
Y.  627.  And  there  must  be  money  in  the  treasury  to  meet  it. 
People  V.  Connelly^  2  Abb.  (N.  S.)  315.  But  see  People  v.  Stout^  25 
Barb.  338;  People  v.  Eawa^  12  Abb.  192.  But  if  the  money  has 
been  wrongfully  applied  the  writ  will  lie.  People  v.  CotnptroUer, 
77  N.  Y.  45.  But  where  the  moneys  sought  to  be  reached  have 
been  paid  to  another  claimant,  and  the  fund  to  which  it  belonged  is 
a  special  fund,  mandamus  will  not  lie.  People  v.  O* Keefe^  100  N» 
Y.  572.  It  is  held,  however,  in  People  v  .  Board  of  Police^  75 
N.  Y.  38  (distinguished,  90  id.  239,  and  102  id.  18),  that  the 
treasurer  of  the  board  may  be  compelled  by  mandamue  to  draw 
on  the  comptroller  for  salary.  See,  also.  Swift  v.  Mayor^  83 
N.  Y.  528.  The  writ  has  been  issued  to  compel  comptroller 
of  New  York  city  to  pay  salary  to  crier.  People  v.  Havemyer^ 
47  How.  59.  Mandamus  lies  to  compel  comptroller  to  pass 
on  sufficiency  of  bonds  of  contractor.  People  v.  Oreen,  50  How. 
600 ;  affirmed,  64  N.  Y.  656  ;  contra,  Matter  of  Moore^  cited  in 
8  Abb.  Dig.  200,  in  note  referring  to  72  N.  Y.  496.  Not  granted 
to  compel  comptroller  to  pay  if  he  denies  validity  of  contract. 
People  v.  Green^  66  Barb.  630.  Comptroller  ordered  to  sign  war- 
rant in  case  under  charter  city  of  Troy ;  see  People  v.  Orissey^  91 
N,  Y.  616.    The  writ  will  issue  to  compel  comptroller  to  pay  deputy 
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derk  of  Special  Sessionfl.  People  v.  Green^  58  N.  T.  295.  But  not 
to  issue  warrant  till  auditor  has  examined.  People  v.  Oreen^  56  N. 
Y.  476 ;  People  v.  Breiinan^  18  Abb.  100.  The  writ  will  be  awarded 
to  compel  auditor  to  designate  proper  paper.  People  v.  Brennan,  39 
Barb.  651.  The  writ  will  issue  to  compel  city  clerk  to  affix 
fieal  to  contract.  People  v.  ConnoUy^  2  Abb.  (N.  S.)  315. 
AasesBors  of  New  York  city  have  been  compelled  to  determine 
damages  for  street  improvements.  People  v.  Assessors^  53  How.  280. 
It  will  also  ran  to  police  board  to  compel  them  to  restore  a  member 
of  the  force.  People  v.  Board  of  Police^  35  Barb.  527.  A  trial  and 
discharge  are,  however,  judicial  acts.  People  v.  Police  Commissioners^ 
12  Abb.  (N.  S.)181.  And  the  writ  will  not  be  granted  where  relator 
has  given  up  his  position.  People  v.  Boards  26  N.  Y.  316.  It  will  not 
compel  board  to  pay  full  salary  to  sick  policeman.  People  v.  French^ 
24  Hun,  263.  It  seeras  that  if  the  commissioners  of  police  should 
wrongfully  dismiss  a  member  of  the  force  because  of  an  alleged  con- 
viction of  a  crime  he  would  have  his  remedy  by  WAindarmis  for 
restoration.  People  v.  French^  102  N.  Y.  583.  It  will  nm  against 
a  city  board  of  auditors.  People  v.  Green^  44  How.  201.  But  will 
not  interfere  with  their  discretion.  People  v.  Board  of  Apportion- 
merU^  52  N.  Y.  224 ;  People  v.  Cooper j  24  Hun,  337.  Issuing  of  a 
permit  to  remove  night-soil  will  not  be  compelled  by  mandamits. 
Matter  of  Wesselj  13  "Week.  Dig.  185.  The  department  of  public 
buildings,  having  once  acted,  will  not  be  compelled  to  submit  the  ques- 
tion passed  on  to  examiners  or  to  act  favorably  to  relator.  People 
V.  Esterbrook,  26  Hun,  401.  The  writ  will  issue  to  compel  princi* 
pal  of  a  pnblic  school  in  New  York  city  to  prepare  pay-roll  and  cer- 
tify to  its  correctness.  Matter  of  Oleese,  50  N.  Y.  Super.  473.  The 
writ  will  not  lie  to  the  police  commissioners  of  New  York  city  to  com- 
pel them  to  pay  salary  to  a  member  of  the  police  force  who  has  been 
removed,  the  right  to  the  office  must  be  tried  on  certiorari.  People 
V.  French^  N.  Y.  Daily  Register,  June  11,  1884.  A  mandamus 
has  been  held  to  lie  to  compel  merchants  to  remove  goods  from  side- 
walks when  placed  there  by  permission  of  the  common  council. 
People  V.  Mayor,  N.  Y.  Daily  Register,  April  23,  1884.  The  act 
being  illegal,  the  writ  runs  against  the  mnnicipality.  Where  a  city 
violates  a  contract,  and  proof  is  necessary  to  ascertain  the  amount  of 
damages,  the  remedy  is  by  action  and  not  hymandam,us.  It  is  ques- 
tioned whether  the  writ  wonld  lie  after  judgment  to  compel  levy  of  the 
amount  due.  Utica  Water  Works  Co.  v.  City  of  Utica,  31  Hun,  426. 
Where  a  contractor  is  entitled  to  be  awarded  a  contract  and  he  has 
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a  remedy  at  law,  mandamus  will  not  lie.  People  v.  Thompaanj  99 
N.  Y.  641.  A  m^andamus  on^ht  not  to  issue  to  compel  the  com- 
missioner of  public  works  to  give  a  permit  to  erect  columns  in  a 
street  unless  the  relator  has  the  absolute  right  so  to  do.  People  v. 
Thompson^  98  N.  Y.  6.  Bj  chapter  496,  Laws  of  1886,  mandamtis 
is  authorized  upon  refusal  of  board  of  excise  to  grant  license  in  cities 
of  over  one  hundred  and  fifty  thousand  inhabitants.  The  writ  can- 
not bo  granted  by  the  City  Court.  People  v.  Board  of  Excise^  3 
State  Rep.  253.  For  decision  under  the  act,  see  People  v.  Becker^ 
3  State  Hep.  203,  where  alternative  mandamiM  was  granted. 

Town  and  village  officers.  —  The  writ  will  run  to  president  of 
a  village  to  compel  him  to  sign  bonds  authorized  to  be  issued. 
People  V.  White^  54  Barb.  622.  To  a  board  of  town  auditors  to 
assemble  and  audit  relator^  s  claim.  People  v.  Auditors  of  Welford, 
53  Barb.  555;  S.  C.  afiirmed,  38  How.  Ct.  of  App.  23;  People  v. 
Board  of  Audii^  4  Hun,  94  If  town  auditors  arbitrarily  cut  down 
per  diem  services  allowed  by  law,  it  is  no  audit  and  mandamus  will 
lie.  People  v.  Toion  Auditors^  82  N.  Y.  80.  To  the  county 
treasurer  to  issue  his  warrant  for  the  collection  of  a  tax,  and  the  Col- 
lector to  pay  over  moneys.  People  v.  Brown^  65  N.  Y.  180 ;  Peo- 
ple V.  Halsey^  37  id.  344.  To  cotnpel  commissioners  to  pay  money 
to  bondholders.  People  v.  Mead^  24  N.  Y.  114.  To  enforce  con- 
tract made  by  town  auditors.  Bichmond  6as4tffht  Co.  v.  Toion  of 
Middletown^  59  N.  Y.  228.  To  compel  commissioner  of  highway 
to  work  a  road.  People  v.  Collins^  19  Wend.  66.  To  open  a  road 
after  decision  on  appeal.  People  v.  Champion^  16  Johns.  61 ;  People 
V.  Barber^  12  Barb.  193;  People  v.  Commissioners^  1  Cow.  28;  Ex 
parte  Sanders^  id.  544.  But  see  People  v.  Commissioners^  8  N. 
Y.  476.  But  not  where  it  would  compel  them  to  trespass.  Peo- 
pie  V.  Commissioners^  27  Barb.  94 ;  Ex  parte  Clapper^  3  Hill, 
458.  To  compel  them  to  complete  record  of  the  decision.  Peo^ 
pie  V.  Jejferds^  2  Hun,  149.  The  writ  may  direct  change  of 
highways  and  taking  lauds  for  that  purpose.  People  v.  R,  R,  Co.^ 
58  N.  Y.  152.  A  mandamus  will  not  issue  to  compel  commissioners 
of  highways  to  ascertain,  describe  and  record  what  is  claimed  to  be  an 
old  road ;  it  is  for  the  commissioners  to  decide  the  fact,  and  it  is  be- 
yond the  competency  of  the  court  to  dictate  tlieir  decision ;  it  seerns 
their  decision  may  be  reviewed.  People  v.  Uulse^  38  Hun,  388.  The 
writ  will  lie  to  inspectors  of  election  to  compel  them  to  re^ster  a 
voter.  Matter  of  Collins^  64  How.  63 ;  People  v.  Payne^  12  Abb. 
K.  C.  103.    The  writ  will  lie  to  compel  assessors  to  conform  to 
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order  of  County  Court.  People  v.  Supet'vuorSj  65  N.  T.  300.  To 
asoertaiii  whether  consents  for  town  bondmg  have  been  obtained, 
and  if  so,  make  necessary  oath.  Howlcmd  v.  JUldredgSj  43  N.  Y. 
457.  To  reduco  an  assessment  when  illegal.  People  v.  Olmstead^ 
45  Barb.  644.  But  not  where  affidavits  to  procure  reduction  are  not  in 
fiMrm  required  by  law.  People  v.  SupervieorSj  15  Barb.  607.  Man- 
damns  will  lie  to  compel  assessors  to  strike  non-residents  illegally  as- 
sessed from  the  rolls.  People  v.  Asaeeaors^  44  Barb.  148.  But  not  to 
compel  asaesBors  to  make  oath  as  required  by  statute  where  they  have 
not  assessed  property  at  full  value.  People  v.  Fowler y  55  N.  Y.  252. 
Court  wiU  not  compel  discretion  of  a  board  of  education.  People 
v.  Eastony  18  Abb.  (N.  S.)  159.  Nor  to  appoint  a  teacher  nomi- 
nated by  trustees.  People  v.  Board  of  JEducation^  2  Abb.  (N.  S.) 
177.  Nor  to  compel  board  to  pay  salary,  nor  to  reinstate  a  teacher. 
People  V.  InspectorSy^^^  How.  322 ;  Pecple  v.  School  OffioerSy  18 
Abb.  165.  It  will  compel  board  of  education  to  pay  claim '  justly 
duo.  DanruU  v.  MayoVy  66  N.  Y.  586.  It  will  run  to  loan  com- 
missioners to  compel  them  to  pay  over  moneys.  People  v.  Cote8y  1 
How.  160.  But  not  to  review  act  of  commanding  officer  in  dis- 
charging private  on  surgeon's  certificate.  In  re  DederioJcy  77  N. 
T.  595.  Nor  to  restore  relator  to  roll  of  militia  where  case  is  not 
dear.  People  v.  darky  54  How.  483.  It  will  not  lie  to  compel  an 
overseer  of  the  poor  to  prosecute  actions  for  penalties.  People  v. 
Umardy  74  N.  Y.  443. 

To  corporaiione.—  Tsi^  writ  vrill  Ue  to  corporations  to  compel 
them  to  act  in  the  line  of  their  duty,  and  in  cases  where  they  have 
no  discretion,  as  to  the  particular  manner  in  which  they  shall  act. 
FwpU  V.  Judges  Dutchess  Common  PleaSy  20  Wend.  658 ;  People 
V.  StedSy  1  Edm.  505.  Where  they  have  a  discretion,  the  writ  will 
simply  put  them  in  motion  in  the  line  of  their  duty.  People  v. 
CoUinSy  19  Wend.  56;  Pish  v.  WeatherwaXy  2  Johns.  Cas.  215 ; 
People  V.  Brennany  1  Abb.  (N.  S.)  184.  A  corporation  vrill  be 
compelled  to  hold  an  election.  People  v.  Albany  Hospitaly  11  Abb. 
(N.  8.)  4 ;  People  v.  CummingSy  72  N.  Y.  433.  Mandamus  is 
remedy  to  restore  person  to  membership  in  benevolent  corporation. 
Doyle  V.  Benevolent  Societyy  3  Hun,  361.  To  admit  a  member  to 
a  medical  society.  People  v.  Medical  Society  of  Ericy  32  N.  Y. 
187.  To  compel  a  church  to  admit  a  member  to  the  pulpit.  Peo^ 
fie  V.  Stedej  1  Edm.  505.  It  will  be  granted  to  restore  one  to 
membership  in  a  corporation  from  which  he  has  been  improperly 
expelled.    People  v.  Benevolent  Societyy  3  Hun,  361 ;  People  v. 
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America^v  In^iltUej  44  Blow.  468;  People  v.  BenevolerU  Socistyj 
24  id.  216;  People  v.  Commerddl  AssoeicUiony  18  Abb.  271. 
But  he  must  show  a  dear  legal  right.  People  v.  UndenoriterSy  7 
Hun,  248.  To  compel  railroad  oompanj  to  erect  fences.  People 
V.  Rochester,  etc.^  R.  R.,  14  Hun,  371 ;  affirmed,  76  N.  T.  294  ; 
People  V.  AU>any  ds  Boston  R.  R.y  7  id.  569.  But  not  to  compel 
a.-compaDj  to  operate  two  lines  of  road  where  one  would  accom- 
modate the  public.  People  v.  Rome,  eto.y  R,  R.  Co.^  108  N.  Y. 
95.  To  compel  corporation  to  supply  gas.  People  v.  Manhattan 
Gas  Co.,  1  Abb.  (K  S.)  404. 

It  wUl  not  lie. —  To  compel  cemetery  association  to  allow  burial. 
People  V.  Trustees  of  Calhedral,  21  Hun,  184  ;  reversing  Copperas 
Case,  7  Abb.  N.  C.  121.  To  compel  officer  to  carry  out  will  of 
corporation.  People  v.  Brennan,  89  Barb.  522.  It  was  held  in  -Eo 
parte  Fireman  Ins.  Co.,  6  Hill,  243,  that  mandamus  would  not 
issue  to  compel  transfer  of  stock.  Shipley  v.  JUechanics*  Banky  10 
Johns.  484;  People  v.  Parker  Vein  Coal  Co.,  10  How.  544.  Bat 
Bee  Pecfple  v.  Mead,  24  N.  T.  120.  Or  to  transfer  certificate  of 
membership  in  exchange.  People  v.  Miller,  89  Hun,  567.  In 
People  V.  Commissioners  of  Excise,  7  Abb.  34,  it  was  held  the  writ 
would  not  lie  to  compel  excise  board  to  issue  license.  But  see  chap. 
496,  Laws  1886,  mi.  People  v.  Becker,  3  State  Rep.  202.  It  was 
held  in  People  v.  Bdboock,  16  Hun,  313,  that  the  writ  would  not  be 
granted  to  compel  an  express  company  to  carry  goods.  But  see  Peo- 
ple V.  N.  Y.  C.  R.  R.,  28  Hun,  543,  where  it  was  held  that,  in  an 
action  brought  by  attorney-general  in  name  of  the  people,  mxmdon 
mus  will  lie  to  compel  railroad  corporation  to  exercise  its  duty  as  a 
carrier  of  freight  and  passengers.  Persons  who  have  been  inmates 
of  a  charitable  institution,  but  have  no  other  rights,  cannot  be  rein- 
stated as  inmates  by  mandamus.  People  v.  Trustees  of  Sailor^ 
Snug  Harbor,  N.  Y.  Daily  Register,  May  7,  1883.  The  writ  will 
not  issue  to  compel  a  corporation  to  remove  a  telegraph  pole  erected 
by  a  corporation,  the  remedy  is  an  action  for  damages.  People,  ex 
rel.  McManus,  v.  Thompson,  32  Hun,  93.  The  writ  will  not  nm 
against  a  foreign  corporation  to  compel  it  to  exhibit  its  books  to  a 
stockholder.  People  v.  N.  P.  R.  R.  Co.,  50  N.  Y.  Super.  456.  It  has 
been  held  it  will  not  lie  to  compel  a  religious  corporation  to  restore 
a  relator  to  membership.    People  v.  German  Church,  53N.Y.  103. 

Inspection  and  delivery  of  hooks. —  It  is  held  in  People  v.  Stevens, 
5  Hill,  616,  that  the  writ  will  not  lie  to  compel  delivery  of  books. 

In  People  v.  Mines,  10  "Week.  Diff.  88,  this  is  held  with  the  quali? 
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fieatioo,  tinlefls  encoeasor  is  concededly  entitled  to  office.  The  writ 
will  be  granted  to  compel  inspection  of  books  of  the  corporation  by 
officer  or  stockholder.  People  v.  Throop^  12  "Wend.  183  ;  People  v. 
Pacijlo  Mail,  3  Abb.  (N.  8)  364 ;  People  v.  MoU,  1  How.  247 ; 
Sage  v.  Zake  Shore  R.  P.,  16  Alb.  L.  J.  102,  Ct.  of  App. ;  People 
V.  Lake  Shore,  etc.,  11  Hnn,  1 ;  70  K  T.  220.  See  60  N.  Y.  Super. 
456,  supra.  Issned  to  compel  officer  of  corporation  who  had  lien 
on  books  to  allow  an  inspection.  People  y.  German  Hospital,  8 
Abb.  N.  O.  332.  To  compel  corporation  to  correct  certificate  of 
death.    People  v.  Sched,  8  Abb.  N.  0.  842. 

Right  to  office. —  The  writ  was  awarded  to  restore  person  to  office* 
See  People  v.  Board  of  Police^  35  Barb.  527,  which  was  reversed, 
26  N.  Y.  316.  The  question  is  discussed  in  People  v.  Board  of 
Pdice,  9  Abb.  257,  and  People  v.  Stevens,  5  Hill,  616.  In  the  last 
case  the  writ  was  refused  where  another  was  in  possession  of  the 
office  claiming  a  rigiit,  although  the  contrary  was  held  in  People  v. 
Steele^  2  Barb.  897,  while  in  People  v.  Board  of  Police,  supra,  it 
was  held  the  writ  should  not  issue  to  restore  one  against  whom 
cause  of  removal  exists.  Title  to  an  office  will  not  be  tried  on  mafir 
damus.  People  v.  Zafie,  55  N".  Y.  217 ;  Matter  of  Gardner,  6S 
id.  467.  Nor  will  an  officer  be  restrained  from  action  by  manda- 
mus. People  V.  Ferris,  76  N.  Y.  326.  See  as  to  the  issuing  of 
the  writ  to  restore  officer,  People  v.  Scrugliam,  20  Barb.  302; 
People  V.  Mayor,  3  Johns.  Cas.  79 ;  People  v,  Dykeman,  7  How. 
124;  People  v.  Stephens,  5  Hill,  616,  note;  see,  also,  6  Wait's 
Prac.  569.  The  writ  will  issue  to  compel  selection  of  inspectors 
of  election  by  police  board.  People  v.  Wheeler,  18  Hun,  540.  It 
will  issue  to  compel  an  election  to  fill  vacancy  in  office  of  alderman, 
and  fix  date  of  election.  People  v.  Cofnnvon  Council,  77  N.  Y.  503. 
(Distinguished,  97  N.  Y.  274.)  But  there  is  no  power  to  go  behind 
election  returns  as  in  quo  warranto.  People  v.  Supervisors,  68 
How.  141.  The  writ  will  not  lie  to  compel  corporation  to  elect  a 
new  officer  in  place  of  one  not  qualified.  Matter  of  JSmet,  7  Hun, 
833. 

To  inferior  courts  amd  tribunals.'^  The  writ  may  be  granted  to 
compel  entry  of  judgment  where  inferior  court  cannot  grant  new  trial. 
Borne Y.  Barney,  19  Johns.  247;  Baight  v.  Tumer,2 id.  370;  People 
▼•  Justices  of  Chenango,  1  Johns.  Cas.  180.  And  to  compel  settlement 
of  ease  by  referee.  People  v.  Justices,  20  Wend.  663  ;  People  v. 
Baker,  14  Abb.  19;  SikesY.  Bansom,  6  Johns.  279;  DeUvoa/n  v. 
Boardman,  5  Wend.   182;  People  v.  Judges  of  Westchester,  2 


1 


56  The  Wbit  of  Mandaxitb. 

Johns.  Cas.  117.  But  not  in  a  particular  way.  People  v.  BaJcery 
14  Abb.  19.  Justice  of  Marine  Court  to  perform  duty  not 
official.  People  v.  Shea^  7  Hun,  303.  An  alternative  mandamus 
18  proper  to  raise  the  question  as  to  proper  entry  of  order  on  decis- 
ion of  judge.  People  v.  Supervisors^  9  Abb.  408.  To  compel 
police  commissioners  to  allow  a  policeman  on  trial  to  have  counsel. 
Matter  of  ByaUy  1  Law  Bull.  81.  To  compel  county  judge  to  file  de- 
cision when  made.  People  v.  Dodge^  5  How.  47.  And  to  place  on 
calendar  an  appeal  prematurely  dismissed.  People  y.  County  Judge^ 
13  How.  277;  People  y.  County  Judge,  id.  898;  People  v.  Cortelyou, 
36  Barb.  164.  To  compel  issue  of  warrant  in  summary  proceedings  on 
proper  proof.  People  v.  Willis,  5  Abb.  206.  To  compel  a  subordinate 
court  to  give  judgment,  so  writ  of  error  can  be  brought.  People  v. 
Stone,  9  Wend.  182 ;  Ex  parte  Bostwick,  1  Cow.  143.  To  compel  a 
court  to  exercise  statutory  jurisdiction.  Matter  of  Hook,  56  Barb.  257. 
To  compel  an  inferior  court  to  issue  execution.  Cook  v.  KirHand, 
2  How.  109 ;  People  v.  Qale,  22  Barb.  502.  The  writ  has  been 
issued  to  inferior  courts  to  compel  them  to  set  aside  their 
orders.  People  v.  Judges,  1  How.  109 ;  People  v.  Judges,  id.  Ill; 
Matter  of  Application  for  Mandamus,  id.  200 ;  People  v.  Cowr- 
TTum  Pleas,  18  Wend.  234.  The  writ  will  not  issue  to  compel  a 
judge  to  change  his  decision  on  settling  a  case.  Tweed  v.  Davis,  1 
Hun,  252.  Nor  to  correct  error  in  dis9iissing  appeal.  Ex  parte 
Ostrander,  1  Denio,  679.  Nor  any  decision  involving  discretion. 
People  V.  Judges,  3  Cow.  39 ;  People  v.  N.  T.  Sup.  Ct.,  19  Wend. 
701 ;  People  v.  Marine  Court,  36  Barb.  341 ;  People  v.  Judges,  18 
Wend.  79 ;  People  v.  Tracy,  1  How.  186 ;  People  v.  Baker,  36 
Barb.  105  ;  People  v.  Callahan,  7  Daly,  434.  As  in  case  of  open-* 
ing  surrogate's  decree.  People  v.  Lott,  42  Hun,  408.  Nor  to  con- 
trol the  practice  in  inferior  courts.  Ex  parte  Brovm,  5  Cow.  31 ; 
People  V.  Common  Pleas,  2  How.  189  ;  Ex  parte  Chamberlain,  4 
Cow.  49.  Nor  to  compel  a  court  to  allow  an  action  to  be  removed 
to  the  United  States  court.  People  v.  Judges,  2  Denio,  197.  Nor 
to  compel  obedience  to  the  order  of  another  court.  MaUer  of  Pond, 
11  How.  563.  Nor  to  compel  a  court  to  vacate  a  rule  in  arrest  of 
judgment.  Ex  parte  Bostwick,  1  Cow.  143.  Nor  to  compel  a 
court  to  reverse  a  manifestly  erroneous  decision  as  it  is  judicial  and 
involves  discretion.  People  v.  Judges,  21  Wend.  20 ;  Ex  pa7*te 
Ebon,  1  Denio,  644;  Elkins  v.  Aiheam,  2  id.  291;  -Eb  parte 
Jacobs,  1  id.  646 ;  Ex  parte  Baily,  2  Cow.  479 ;  People  v.  Com^ 
mon  Pleas,  19  Wend.  113 ;  Exs  parte  Barrett,  2  Cow.  458 ;  Ed 
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parte  Bacon,  6  id.  392 ;  Eb  parte  Coster,  7  id.  623 ;  People  v. 
Judges,  20  Wend.  658;  Gilbert  y.  Judges,  Z  Cow.  59.  Writ  re- 
fused to  compel  superintendent  of  insurance  department  to  pay 
over  moneys.  Matter  of  N.  A.  Insurance  Co.,  80  N.  T.  152. 
Nor  to  a  justice  of  a  court  where  his  time  is  occupied  to  compel  him 
to  entertain  a  particular  case.  People  v.  McAdam,  3  Civ.  Pro. 
396.  In  some  of  the  above  cases  and  others,  the  decision  is  also 
placed  on  the  broad  ground  tliat  the  party  has  another  adequate 
remedy. 

§  2067.  A  writ  of  mandamua  is  either  alternative  or  peremptory.  Tlie  altema- 
tiye  writ  maj  be  granted  upon  an  affidavit,  or  other  written  proof,  showing  a 
proper  case  therefor;  and  either  with  or  without  previous  notice  of  the  applica- 
tion, as  the  court  thinks  proper. 

Parties, —  The  attorney-general  may  bring  the  writ  on  behalf  of 
the  State  where  a  corporation  neglects  its  public  duties.  People  v. 
N,  T,  C.  <&  If.  R,  li.  i?.  Co.,  3  Civ.  Pro.  11.  In  matters  of  private 
or  corporate  right,  the  title  of  the  relator  to  the  right  must  appear ; 
in  matters  of  public  right  any  citizen  may  be  relator.  People  v. 
Collins,  19  Wend.  66.  The  writ  may  be  applied  for  jointly  by 
parties  having  a  common  interest,  and  the  chief  officers  of  a  city  or 
town  may  be  joined  as  relators.  People  v.  Supervisors  of  Ontario, 
85  N.  Y.  324 ;  People  v.  Supervisors  of  Ulster,  17  Week.  Dig.  138, 
Where  &  town  was  bonded  for  a  railroad  on  condition  that  a  depot 
should  be  maintained  at  a  certain  place,  the  agreement  must  be  en- 
forced by  the  town  and  cannot  be  enforced  by  a  proceeding  insti- 
tuted by  the  attorney-general  on  behalf  of  the  State.  People  v. 
Rome,  etc.,  R.  R.  Co.,  103  N.  T.  95.  In  cases  where  the  interest 
is  ex)mmon  to  the  whole  community,  it  is  not  necessary  that  the 
relator  show  an  individual  right,  any  person  interested  in  the  enforce- 
ment of  a  statutory  right  may  be  relator.  People  v.  Supervisors, 
17  Hun,  501;  S.  C,  85  K  T.  324;  People  v.  Ilalset/,  37  id.  344; 
People  V.  Supervisors^  56  id.  249 ;  People  v.  Asten,  62  id.  623 ; 
People  V.  Common  Council,  20  How.  401.  See  People  v.  Common 
Council,  20  Alb.  L.  J.  269,  Ct.  of  App. ;  S.  C,  78  N.  Y.  33  ;  Peo- 
ple V.  Tracg,  1  How.  186.  It  was  held,  however,  in  People  v. 
Ro]/t,  66  N.  Y.  606,  that  a  resident  and  tax  payer  could  not  compel 
assessors  to  perform  tlieir  duty  by  mandamus. 

The  affidavit. — The  affidavit  upon  which  the  writ  is  granted  must 
not  be  entitled  in  a  cause.  Haight  v.  Turner,  2  Johns.  371 ;  Peo- 
ple V.  Common  Pleas,  1  Wend.  291 ;  People  v.  Sage,  2  How.  59 ; 
People  V.  Diheman,  7  id.  124.  See  Ex  parte  La  Farge,  6  Cow,  61. 
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The  cause  maj  take  its  title  on  granting  of  the  order  for  the  writ 
People  V.  Sage^  2  How.  60.  The  affidavits  mast  show  the  facts.  1 
Johns.  Gas.  134 ;  3  T.  B.  575.  The  facts  should  be  set  forth  with 
precision.    5  T.  B.  466  ;  2  Johns.  Gas.  211. 

Precedent  fwr  Affidavit. 
Ulster  County,  ««.  : 

Louis  Bevier,  of  the  town  of  Marbletown,  in  the  county  of  Ulster, 
being  duly  sworn,  says  that  he  is  the  superyisor  of  said  town,  and  act- 
ing OS  such. 

That  at  the  annual  session  of  the  board  of  sunerTisors  of  Ulster 
county  in  1886,  which  has  not  yet  closed,  the  said  ooard  so  equalized 
the  value  of  the  real  estate  in  said  county,  and  especially  of  the  town 
of  Marbletown,  as  to  do  great  injustice  to  said  town;  that  an  appeal 
has  been  taken  by  said  town  from  such  equalization  to  the  State  asses- 
sors; that  on  the  29th  day  of  November,  1886,  a  resolution  was  adopted 
by  said  board,  a  copy  of  which  is  hereto  annexed,  in  and  by  which  the 
sum  of  $10,000  was  directed  levied  and  raised  on  the  entire  county  of 
Ulster  for  the  payment  of  the  expenses  of  the  said  appeal,  in  opposi- 
tion, and  contrary  to  and  against  the  interests  of  the  said  town,  and 
not  for  the  benefit  or  in  the  interest  of  the  entire  county,  but  for  the 
sole  use  and  benefit  of  the  towns  in  said  county  which  may  be  bene- 
fited by  the  said  equalization  as  appears  in  and  by  said  resolution. 
Wherefore  deponent  prays  that  a  mandamus  issue  out  of  this  court 
directing  and  commanding  the  said  board  of  supervisors  of  Ulster 
county  to  strike  said  sum  of  $10,000  from  the  assessment-roll,  so  far 
as  it  relates  to  and  affects  the  town  of  Marbletown,  and  that  they  shall 
not  levy  any  part  of  the  same  on  the  said  town  of  Marbletown,  and  to 
modify  said  resolution  so  as  that  no  part  of  said  sum  shall  be  so  lev- 
ied, or  for  such  other  or  further  order  as  to  the  court  shall  seem  just. 

Louis  Bbvibb. 

Subscribed  and  sworn  to  before  ) 
me,  December  2,  1886.      ) 

Henuy  E.  McEekzib, 

Notary  Public* 

Another  Precedent, 

Ulster  Couisttt,  w.; 

Michael  Dunn,  being  duly  sworn,  says  he  is  the  supervisor  of  the 
town  of  Kingston.  That  upon  application  of  the  attorney  for  persons 
holding  claims  against  the  old  town  of  Kingston,  before  its  division 
on  indebtedness  which  accrued  before  the  division  of  that  town,  this 
deponent  called  a  meeting,  pursuant  to  statute,  of  the  officers  author- 
ized to  apportion  the  debts  of  said  old  town  between  the  towns  of 
Kington,  Ulster  and  Woodstock,  for  the  purpose  of  making  such  ap- 
portionment. That  a  copy  of  said  call,  with  proof  of  service  thereof 
on  the  supervisors  and  overseers  of  the  poor  of  the  towns  of  Ulster 
and  Woodstock,  is  hereto  annexed.  That  said  notice  was  served  on 
Michael  Britt,  overseer  of  the  poor  of  the  town  of  Kingston,  by  depo- 
nent on  the  25th  day  of  November,  1885.  That  at  the  time  and  place 
mentioned  in  said  notice,  to-wit,  at  the  house  of  Bernard  Johnson  in 
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the  town  of  Ulster,  on  the  30th  day  of  November,  1885,  at  ten  o'clock 
in  the  forenoon,  this  deponent,  supervisor  of  said  town  of  Kingston, 
and  Michael  Britt,  overseer  of  the  poor  of  said  town  of  Kingston,  ap- 
peared and  attended  for  the  purpose  of  taking  proper  action  pursixant 
to  said  call.  That  the  supervisor  of  the  town  oi  Ulster,  Lorenzo  Dun- 
negan,  and  Martin  E.  Hendricks,  the  overseier  of  the  poor  of  the 
said  town,  and  Albert  Vosburgh,  supervisor  of  the  town  of  Wood- 
stock, and  Andrew  Eltinge,  overseer  of  the  poor  of  said  town  of  Wood- 
stock, failed  and  neglected  to  appear  at  the  said  place  of  meeting, 
although  deponent  and  said  Michael  Britt  waited  at  said  place  for 
more  than  an  hour  after  the  time  named  in  said  notice  or  call. 

Deponent  is  informed  by  Bernard  Johnson,  at  whose  house  said 
meetmg  was  called,  tbat  said  supervisors  and  overseers  of  the  poor  of 
said  towns  of  Ulster  and  Woodstock  did  not  attend  at  all  during  that 
day,  nor  at  any  time  pursuant  to  said  call  or  notice. 
.  That  deponent  is  informed  bv  said  Lorenzo  Dunnegan  that  they  do 
not  intend  to  appear  or  act  in  the  matter.  That  said  town  of  Kmg- 
fftoQ  was  divided  in  the  year  1879,  a  part  thereof  remaining  as  the 
town  of  Kingston,  and  a  part  of  the  balance  thereof  erected  into  the 
town  of  Ulster,  and  a  part  annexed  to  the  town  of  Woodstock. 

That  the  abstract  hereto  annexed  is  an  abstract  of  the  claims  audited 
against  the  said  old  town  of  Kington  before  its  division  and  remain- 
ing unpaid,  and  shows  debts  owing  by  said  old  town,  as  deponent  be- 
lieves, to  the  amount  of  920,000  and  upwards. 

(Jurat.)  Michael  Dukbt. 

Precedent  for  AUemalivB  Mandamus  in  First  Instance, 

The  People  of  the  State  of  New  Torhy  ex  rel,  Charles  Bray,  Mayor  of 
the  City  of  Kingston^  and  Louis  Bevier^  Supervisor  of  Marble- 
town,  to  the  Board  of  Supervisors  of  tJie  County  of  Ulster  : 

Whereas,  It  appears  to  us  b;^  the  relation  and  complaint  of  Charles 
Bray,  on  behalf  oi  the  city  of  Kingston,  and  Louis  Bevier,  on  behalf 
of  the  town  of  Marbletown,  that  the  said  city  of  Kingston  and  the 
said  town  of  Marbletown  have  taken  separate  appeals  from  the  action 
of  the  board  of  supervisors  of  the  county  of  Ulster  for  the  year  1886, 
equalizing  the  valuation  of  said  city  and  town,  and  that  said  board  of 
supervisors  have  passed  a  resolution  levying  and  assessing;  upon  the 
whole  of  said  county  of  Ulster,  including  said  town  of  Afarbletown 
and  city  of  Kingston,  the  sum  of  $10,000  for  the  purpose  of  defraying 
expenses  of  said  appeal  and  sustaining  their  said  decision,  and  that 
no  part  of  said  sum  ought  to  be  levied  and  assessed  on  the  said 
relators: 

Now,  therefore,  we  command  you,  that  immediately  upon  the  re- 
ceipt of  this  writ,  you  strike  the  said  sum  of  910,000  from  the  amount 
to  be  raised  on  the  said  county  of  Ulster,  so  far  as  the  said  city  of 
Kington  and  town  of  Marbletown  are  affected  thereby,  and  so  amend, 
modify  or  reconsider  your  said  action  in  so  levvin^  and  assessing  the 
same  on  the  whole  county,  as  that  no  part  oi  said  910,000  shall  be 
levied  and  assessed  on  said  town  of  Maroletown  or  the  city  of  King- 
ston, or  that  you  show  cause  why  the  command  of  this  writ  should 
not  be  obeyed,  and  that  you  make  return  to  this  writ  pursuant  to  the 
provisions  of  section  ^072  of  the  Code  of  Civil  Procedure,  at  the  office 
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of  the  clerk  of  the  Supreme  Oonrt  in  and  for  the  county  of  Ulster,  at 
his  office  in  the  city  of  Kingston,  twenty  days  after  the  service  thereof 
upon  yon. 

Witness,  Hon.  Samuel  Edwards,  justice  of  the  said  court,  at  the 
[l.  S.J    court-house  iu  Hudson,  on  the  20th  day  of  December,  1886. 

J.  D.  WuRTS,  Clerk. 
By  M.  S.  Deckeb,  Deputy. 

ndorsed:  —  "  Allowed  this  20th  day  of  December,  1886.*' 

'Samuel  Edwabds, 

Jusiice  /Supreme  Court. 

The  writ  under  the  Code  of  Civil  Procedure  is  a  legal  writ,  and 
the  forms  of  procedure  and  rules  which  governed  in  the  Court  of 
Chancery  are  applicable.     People  v.  French^  3  Civ.  Pro.  180. 

§  2068.  Except  where  special  provision  therefor  is  otherwise  made  in  this  arti> 
cle,  a  writ  of  tnandamuB  can  be  gpranted  only  at  a  Special  Term  of  the  court.  In 
the  Supreme  Court,  the  Special  Term  must  be  one  held  within  the  judicial  district, 
embracing  the  county,  wherein  an  issue  of  fact,  joined  upon  an  alternative  writ 
of  maiidamui^  is  triable,  as  prescribed  in  this  article. 

The  provisions  of  this  section  as  to  application  to  a  Special  Term 
in  the  district  embracing  the  county  where  the  venue  would  be  laid 
on  an  issue  of  fact  on  an  alternative  mandamus  is  a  new  one  and 
establishes  a  different  rule  from  that  authorizing  motions  to  be 
made  in  a  county  adjoining  the  district  of  the  venue.  It  evidently 
overrules  People,  ex  rel.y  v.  SuperviaorSy  2  Abb.  (N.  8.)  78,  and 
Mason  v.  Miller ,  7  Hun,  23,  so  far  as  they  authorize  the  application 
out  of  the  district.  The  superior  coui*ts  have  power  to  grant  man- 
damue.    People^  ex  rel.^  v.  Greeny  58  N.  T.  295. 

§  2069.  A  writ  of  mandamusmAj  be  granted,  at  a  General  Term  of  the  Supreme 
Court  only,  directed  generally  to  any  judge  holding,  or  to  hold,  a  Special  Term  of 
the  same  court,  or  directed  to  one  or  more  judges  of  the  same  court,  named 
therein,  in  any  case  where  such  a  writ  may  be  issued  out  of  the  Supreme  Court, 
directed  to  any  other  court,  or  to  a  judge  thereof.  Such  a  writ  can  be  granted 
only  at  the  General  Term  of  the  judicial  department,  embracing  the  county 
wherein  the  action  is  triable,  or  the  special  proceeding  is  brought,  in  the  course  of 
which  the  matter  sought  to  be  enforced  by  the  mandamu9  originated,  unless  thai 
General  Term  is  not  in  session;  in  which  case,  it  may  be  granted  at  the  General 
Term  of  an  adjoining  judicial  department. 

The  evident  intent  of  this  section  is  to  authorize  the  General  Term 
to  issue  the  writ  where  the  action  of  a  Special  Term  is  to  be  affected^ 
to  prevent  the  anomaly  of  one  Special  Term  granting  the  writ  against 
anothor  Special  Terra,  or  against  one  or  more  judges  of  the  same  or 
another  court.  It  is  probable  that  the  '*  may  "  of  this  section  in 
accordance  with  well-settled  principles  would  be  construed  as  "  must" 
in  case  the  aid  of  one  Special  Term  was  invoked  against  another  and 
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the  matter  sent  to  the  General  Terra  for  action,  not,  Lowever,  as  in  any 
waj  binding  the  discretion  of  the  General  Term  as  to  the  granting 
of  the  writ. 

§  2070.  A  peremptory  writ  of  mM^damm  may  be  issued,  in  the  first  instance, 

where  the  applicant's  right  to  the  mandamus  depends  only  upon  the  questions  of 

kw,  and  notice  of  the  application  has  been  given  to  a  judge  of  the  court,  or  to 

the  eorporation,  board,  or  other  body,  officer,  or  other  person,  to  which  or  to  whom 

it  is  directed.     The  notice  must  be  served,  at  least  eight  days  before  the  applica* 

tion  is  heard;  unless  a  shorter  time  is  prescribed  by  an  order  to  show  cause,  made 

where  the  application  is  to  the  Special  Term,  by  the  court  or  a  judge  thereof;  or, 

where  the  application  is  to  the  General  Term,  by  the  General  Term,  or  a  General 

Term  justice,  of  that  judicial  department.      In  such  a  case,  the  application  must 

be  foanded  upon  affidavits,  or  other  written  proofs,  a  copy  of  which  must  be 

served  with  the  notice,  or  order  to  show  cause.    Where  the  court,  board,  or  other 

body  to  be  served,  consists  of  three  or  more  members,  the  notice  or  order  to  show 

caiue,  and  the  papers  upon  which  the  application  is  to  be  made,  may  be  served, 

as  prescribed  in  the  next  section  for  service  of  an  alternative  writ  of  mandamus. 

Except  as  prescribed  in  this  section,  or  by  special  provision  of  law,  a  peremptory 

mandamus  cannot  be  issued,  until  an  alternative  mandamus  has  been  issued  and 

duly  served,  and  the  return  day  thereof  has  elapsed. 

The  qnestion  as  to  when  either  a  notice  of  motion  should  be  given, 
or  order  obtained  to  show  canse  why  peremptory  writ  should  not  issue 
on  the  one  hand,  or  an  alternative  writ  be  applied  for  and  served  at  the 
ontBet,on  the  other,  is  a  perplexing  matter  with  practitioners  who  must 
gather  their  information  on  the  subject  entirely  from  the  books. 
However,  the  practice  laid  down  in  Commercial  Hank  v.  Canal  Com.- 
migsion^Sj  10  Wend.  25  ;  People^  ex  reh^  v.  Judges  of  ReneselaeTy  3 
How.  164  5  and  People  v.  Board  of  Supervisors  of  Dutchess^  iJ. 
379,  gives  very  substantial  aid  on  that  point,  and  from  those  decis- 
ions and  the  current  practice  of  the  courts,  familiar  to  those  who 
have  been  accustomed  to  have  recourse  to  this  remedy, but  somewhat 
perplexing  to  the  young  practitioner,  it  may  be  said,  the  alterna- 
tive writ  is  not  usually  asked  for  in  the  iirst  instance  unless  it  is 
apparent  that  a  question  of  fact  requiring  tho  intervention  of  the 
trial  court  will  be  necessary.  In  case  of  no  immediate  necessity  for 
early  action  the  usual  eight-day  notice  of  motion  is  given  for  any 
Special  Term  in  the  district.  In  case  time  is  essential  an  order  to 
show  cause  is  obtained  npon  showing  in  the  affidavit,  which  is  the 
foundation  of  the  writ,  that  it  is  necessary  that  the  motion  should 
be  heard  at  an  earlier  date.  The  matter  then  comes  up  on  the  affi- 
davits made  and  of  course  served  with  the  order  to  show  cause, 
and  in  case  no  i^sue  of  fact  is  made  it  becomes  a  question  of  law 
whether,  upon  the  plaintifPs  own  showing,  he  is  entitled  to  the  writ, 
and  in  case  he  is  so  entitled,  a  peremptory  writ  issues  directing  the 
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act  to  be  pei-formed,  and  on  the  order  made,  the  writ  isfiues.  The 
only  alternative  to  the  defendant  then  is  to  perform  the  act  and  bo 
return  to  the  court.  In  that  case  verj  frequently  no  return  is  ever 
made,  as  the  result  sought  to  be  attained  is  accomplished  and  thepro- 
ceeding  is  abandoned,  the  relator  having  no  further  interest  in  press- 
ing the  matter.  On  the  other  hand,  in  case  the  defendant  wishes  to 
appeal  he  applies  for  a  stay  of  proceedings  under  section  20S9,  and 
no  return  is  necessary,  as  the  matter  goes  up  for  argument  on  the 
papers  before  the  Special  Term.  A  return  is  proper  where  the 
writ  is  obeyed,  setting  out  that  fact,  as  ako  a  return  may  be  filed 
showing  the  pendency  of  an  appeal  and  stay  thereon.  So  in  case 
the  writ  is  denied,  the  relator  may  appeal  and  the  matter  comes  up 
before  the  General  Term  as  to  whether  or  not  the  Special  Term  should 
issue  the  writ.  But  in  case  the  facts  are  disputed  by  defendant  upon 
the  coming  on  of  the  motion  a  resort  must  be  had  to  the  alternative 
writ,  and  as  will  be  seen  hereafter,  that  writ  takes  the  form  of  a 
pleading  to  which  an  answer  is  interposed  and  the  issue  tried.  It 
will  be  noticed  in  the  older  cases  that  doubt  is  thrown  upon  the 
right  to  appeal  from  an  order  denying  the  writ,  and  that  it  is  sug- 
gested that  the  alternative  writ  be  resorted  to  in  such  case  ;  this  is 
not  now  followed  in  practice,  the  appeal  being  taken,  as  before  stated, 
from  the  order  denying  the  motion  for  the  writ;  this  question,  how- 
ever, 18  more  appropriately  treated  under  section  2078. 

The  practical  reason  for  resorting  to  the  alternative  writ  only 
when  it  is  found  necessary  by  reason  of  questions  of  fact  being 
raised,  is  doubtless  the  greater  ease  and  simplicity  of  the  proceeding 
by  motion  for  the  peremptory  writ,  which  only  involves  motion 
papers,  and  not  the  more  complicated  machinery  of  the  alternative 
writ,  which,  when  thus  used,  has  only  the  eflEect  of  an  order  to  show 
cause,  unless  in  a  special  case  some  ulterior  object  is  sought.  A 
peremptory  writ  will  usually  be  granted  on  the  return  of  the  order 
to  show  cause,  if  the  relator's  affidavits  are  not  met  or  avoided  where 
he  has  the  legal  right  to  relief.  People  v,  AssessorSj  52  How.  140  ; 
Achley^a  Case^  4  Abb.  35 ;  Ex  parte  Rogers^  7  Cow.  526  ;  People^ 
exreL^  v.  Throop^  12  Wend.  183;  People^  ex  reL,  v.  SupervisorSj 
11  Abb.  114  ;  affirmed,  3  Abb.  Ct.  App.  Dec.  566 ;  People  y.  Su- 
pervisorsy  2  Keyes,  288 ;  People,  ex  rel,,  v.  Supervisors,  64  N.  T. 
600.  See  People,  ex  reL,  v.  Contrdcting  Board,  27  id.  378 ;  People 
V.  Commissioners  of  Highway,  6  Wend.  559  ;  People  v.  Commia- 
eioners  of  Highway,  7  id.  475  ;  People  v.  Cayuga  Common  Pleas, 
10  id.  632 ;  People  v.  Beele,  1  Barb.  379 ;  People  v.  Brennan,  8d 
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id.  523.  When  opposing  affidavits  are  read  on  application  for 
the  writ,  conflicting  with  the  moving  affidavits,  and  the  relator  de- 
mands a  peremptory  writ,  it  ig  equivalent  to  a  demurrer  on  his  part, 
and  the  right  to  the  writ  must  be  determined  on  the  assumption  that 
the  opporing  affidavits  are  true.  People,  ex  rd.,  v.  Becker^  3  State 
Kep.  202  ;  People  v.  CromwM,  102  N.  Y.  477 ;  reversing  38  Hun, 
384.  On  tlie  other  hand,  where  the  defendant  proceeds  to  a  liear-r 
ing  without  traversing  the  averments  of  the  moving  affidavits,  this 
is  equivalent  to  a  demurrer  on  his  part,  and  the  truth  of  plaintifiPs 
averments  is  to  be  considered  as  admitted.  People,  ex  reL,  v.  Su- 
permsors  of  St.  Lavrrence,  103  N.  Y.  541.  Where,  according  to 
well-settled  rules  of  law,  the  relator  is  entitled  on  all  the  papers  to 
all  the  relief  asked  for,  the  writ  must  issue  in  the  first  instance.  It 
ia  sufficient  that  no  defense  appears  on  the  papers.  People,  ex  rel., 
V.  Supervisora  of  Otsego,  61  N.  Y.  401.  It  has  been  held  that  on 
application  for  alternative  writ,  if  the  defendant  does  not  show  cause 
anfficient  to  prevent  the  issue  of  a  peremptory  writ,  that  writ  may 
issne.  People  v.  Throop,  12  Wend.  183 ;  Ex  parte  Jennings,  6 
Cow.  518.  But  a  relator  is  not  entitled  to  a  peremptory  writ  if  a 
material  issue  of  fact  is  raised  by  affidavits.  When  the  right  to  a  writ 
depends  on  disputed  questions  of  fact  an  alternative  writ  is  proper. 
People  V.  Becker,  3  State  Rep.  202.  The  peremptory  writ  will  be 
awarded  where  the  return  to  the  alternative  writ  is  insufficient  or 
evasive.  Matter  of  Trustees  of  WiUiamshurgh,  1  Barb.  34 ;  People 
V.  Seymour,  6  Cow.  579 ;  People  v.  Collins,  7  Johns.  549.  Where 
argument  has  been  had  on  application  for  a  peremptory  writ  and 
decision  made  denying  it,  no  request  having  been  made  to  issne  the 
alternative  writ  before  the  determination,  a  motion  by  relator  to 
modify  the  order,  so  as  to  permit  an  alternative  writ,  is  directed  to 
the  discretion  of  the  court,  and  its  decision  is  not  reviewable  by  the 
Court  of  Appeals.  People,  ex  rel.,  v.  Wendell,  71  N.  Y.  171 ;  Peo- 
ple, ex  rel.,  v.  Fairman,  91  id.  385 ;  People  v.  Board  of  Appor- 
tionment^ 64  id.  627.  The  peremptory  writ  will  not  issue  except  in 
ease  of  clear  unquestioned  legal  right.  It  should  not  be  granted  on 
a  disputed  claim  or  where  its  validity  is  controverted.  In  such  case 
an  alternative  writ  is  proper.  People,  ex  rel,,  v.  Supervisors,  64  N. 
T.  600 ;  People,  ex  rel.,  v.  Wendell,  71  id.  171.  And  this  has  been 
held  in  one  case  to  be  the  rule  in  a  case  where  the  affidavits  in  oppo> 
sition  are  evasive.  People  v.  Supervisors,  5  Week.  Dig.  538.  On 
appeal  from  an  order  directing  an  attachment  for  a  contempt  in 
disobeying  a  mandamus,  the  court  may  direct  a  new  peremptory 


64  The  Wbit  of  Mandamus. 

writ  to  iBsue  in  such  form  as  to  meet  the  exigencies  of  the  case. 
People^  ex  rel.j  v.  Supervisors  of  Ddaware^  9  Abb.  (N.  S.)  408 ; 
affirmed,  45  N.  T.  196.  On  an  application  for  the  peremptory 
writ,  the  court  will  take  the  facts,  so  far  as  they  are  disputed,  as  they 
appear  by  defendant's  affidavits.  People^  ex  rel.y  v.  Richards^  99 
N.  T.  620.  In  People,  ex  rd,,  v.  Rome,  etc.,  R.  R.  Co.,  103  N.  Y. 
95 ;  3  State  Bep.  39,  it  is  held  by  the  court.  Earl,  J.,  writing  the 
opinion,  that  in  determining  whether  a  peremptory  writ  is  properly 
issued,  the  court  can  consider  only  such  facts  alleged  in  the  petition 
as  are  not  denied  or  put  in  issue,  and  the  affirmative  allegations  on 
the  part  of  the  defendant  in  opposition  to  the  writ.  Where  the  ma- 
terial allegations  of  the  application  for  the  writ  are  put  in  issue,  or 
where  the  answering  affidavits  contain  allegations  showing  that  a  per- 
emptory writ  ought  not  to  be  issued,  the  court  should  award  an  alter- 
native mandamus  in  the  iirst  instance  in  order  that  the  issue  of 
fact  may  be  regularly  tried  before  the  proper  tribunal.  The  order 
granting  the  writ  may  be  entitled.     People  v.  Sage,  2  How.  60. 

Precedent  for  Order  to  show  Cause  why  Peremptory  Writ  should 

not  Issue. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  court-house  in 
the  city  of  Albany,  December  1,  1884: 

Present —  Hon.  Charles  B.  Ingalls,  Justice. 

The  People  of  the  State  of  New  York 

The  Board  of  Sapervisors  of  the  County 
of  Ulster. 


Upon  the  annexed  petition  of  I.  H.  Maynard,  deputy  attorney- 
general  of  the  State  of  New  York,  let  the  above-named,  the  board  of 
supervisors  of  the  county  of  Ulster,  or  its  attorneys,  show  cause  at  a 
Special  Term  of  the  Supreme  Court  to  be  held  in  and  for  the  county  of 
Ulster,  at  the  court-house  iu  Kingston,  N.  Y.,  on  the  3d  day  of 
December,  X884,  at  one  o'clock  in  the  afternoon  of  said  day,  why  a 
peremptory  writ  of  iiiaiidamus  should  not  issue  out  of  and  under  the 
seal  of  this  court,  directed  to  the  above-named  board  of  supervisors 
of  the  county  of  Ulster,  requiring  the  said  board  of  supervisors  there- 
after to  forthwith  raise  by  taxation  upon  the  taxable  property  situated 
in  the  said  county  of  Ulster,  State  of  New  York,  in  the  same  manner 
as  other  State  taxes  are  raised,  an  amount  sufficient  to  pay  the  indebt- 
edness of  said  county  mentioned  in  the  said  affidavits  annexed,  to  the 
State  of  New  York,  and  why  such  other  and  further  relief  should  not 
be  accorded  in  the  premises  as  may  be  just,  and  let  service  of  this 
order  of  less  than  eight  days,  to-wit,  on  or  before  the  2d  day  of  De- 
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cember^  1884,  be  deemed  sufficient,  cause  therefor  appearing  in  said 
petition  annexed. 

Dated  Albany,  December  1, 1884.        0.  K.  Ingalls, 

Justice  Supreme  Court. 

Order  for  Peremptory  Writ, 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  at  the  chambers  of  Mr.  Justice  Peckham,  in  the  city  of 
Albany,  on  the  8th  day  of  January,  A.  D.  1885: 

Present  —  The  Honorable  Euf us  W.  Peckham,  Justice. 


The  People  of  the  State  of  New  York 

ogBL 
The  Board  of  Supervisors  of  the  Coantj 
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of  Ulster. 


The  order  to  show  cause  herein  granted  at  Albany  Special  Term,  on 
the  Ist  day  of  December,  1884,  and  made  returnable  on  the  2d 
day  of  December,  1884,  at  Kingston  Special  Term,  having  been  con- 
tinued from  said  return  day  until  the  present  term  of  this  court,  and 
coming  on  to  be  heard;  after  reading  and  filing  the  petition  of  Isaac 
H.  Maynard,  deputy  attomev-ffeneral,  verified  December  1,  1884,  and 
said  order  to  show  cause,  and  tne  affidavit  of  F.  B.  Delehanty,  sworn 
to  December  1, 1884,  and  after  hearing  the  Hon.  Isaac  H.  Maynard, 
of  counsel  for  the  plaintiffs,  for,  and  J.  N.  Fiero,  Esq.,  of  counsel  for 
said  defendant,  in  opposition  thereto,  it  is 

Ordered,  that  the  prayer  of  said  petition  be  and  the  same  is  hereby 
mnted,  and  that  a  peremptory  writ  of  mandamus  issue  out  of  and  un- 
der the  sed  of  this  court,  directed  to  the  above-named  board  of  super- 
visors of  TJlsteV  county,  and  requiring  said  board  thereafter  to  forth- 
with raise  by  taxation  upon  tne  taxable  property  situated  in  said 
county  of  Ulster,  in  the  same  manner  as  otner  State  taxes  are  raised, 
the  sum  of  twenty-eight  thousand  and  ninety-eight  dollars  and 
twenty-two  cents  ($28,098.22),  with  interest  thereon  from  December 
1,  1884,  said  sum  being  the  amount  of  the  indebtedness  of  said  county 
to  the  State  of  New  York,  and  pay  the  same  mto  the  treasury  of  the 
State. 

Said  plaintiffs  are  hereby  allowed  the  sum  of  fifty  dollars  ($50)  as 
their  costs  of  this  proceeding. 

Enter  in  Albany  county.  R.  W.  Peckham, 

Justice  Supreme  Court. 

The  recitals  and  statements  in  writ  must  be  sufficient  to  show 
what  is  required  without  reference  to  the  affidavits.  Commercial 
Bank  of  Albany  v.  Canal  Commissioners^  10  Wend.  25.  But  it 
should  contain  nothing  but  pertinent  allegations.  People  v.  Oven- 
shire^  41  How.  164.  The  alternative  writ  is  in  the  nature  of  a 
pleading.  People  v.  JRansomy  2  N.  Y.  490. 
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Precedent  for  Peremptory  WriL 

The  People  of  the  State  of  New  York  to  the  Board  of  Supervisors  of 
Ulster  County : 

Whereas,  It  appears  to  us  from  the  petition  of  Isaac  H.  Maynard, 
deputy  attorney-general,  verified  December  1,  1884,  that  the  said 
county  of  Ulster  is  indebted  to  the  State  of  New  York  for  unpaid 
certificates  assigned  by  the  comptroller  to  said  county  in  pursuance  of 
the  provisions  of  the  several  acts  of  the  legislature  in  said  petition 
referred  to,  in  the  sum  of  twenty-eight  thousand  ninety-eight  and 
22-100  dollars  («28,098.22),  with  interest  from  December  1,  1884,  and 
that,  nevertheless,  you  have  uniustly  refused  to  raise  by  taxation,  or 
cause  to  be  raised,  as  rec^uired  by  law,  the  amount  due  the  State  by 
reason  of  the  facts  in  said  petition  stated,  as  appears  therefrom,  and 
which  petition  we  have  adjudged  to  be  true  as  appears  to  us  of  record: 

Now,  therefore,  we  command  you  forthwith  to  raise  or  cause  to  be 
raised  by  taxation  upon  the  taxable  property  situated  in  said  county 
of  Ulster,  in  the  same  manner  as  other  State  taxes  are  raised,  the  said 
sum  of  twenty-eight  thousand  and  ninety-eight  and  22-100  dollars 
($28,908.22)  with  interest  thereon  from  December  1, 1884,  and  pay  the 
same  into  the  treasury  of  the  State  of  New  York. 

And  in  what  manner  this,  our  command,  is  executed,  make  appear 
to  our  said  Supreme  Coui*t  at  its  Special  Term,  to  be  held  in  the  city  of 
Albany  on  the  9th  day  of  February  next,  then  and  there  returning 
this  our  writ  according  to  the  provisions  of  title  2,  chapter  16,  oi 
the  Code  of  Civil  Procedure. 

Witness,  the  Hon.  Ruf us  W.  Peckham,  justice  of  our  said  court,  at 
[l.  s.]    the  City  Hall  in  Albany,  this  9th  day  of  January,  A.  D.  1885. 

Wk.  D.  Strbyell^ 

D.  O'Briek,  Clerk. 

Attorney-  Oenerci. 

Another  Precedent  for  Writ, 

To  the  People  of  the  State  of  New  York,  on  the  relation  of  Patrick 
Casey,  William  Ryan  and  James  Parslow,  to  Lorenzo  Dunnegan, 
Supervisor,  and  martin  E.  Hendricks,  Overseer  of  the  Poor  of  the 
Town  of  Ulster,  Albert  Voshurgh,  Supervisor,  and  Andrew  Elting, 
Overseer  of  the  Poor  of  the  Town  of  Woodstock,  and  Michael  Dunn, 
Supervisor,  and  Michael  Britt,  Overseer  of  the  Poor  of  the  Town 
of  Kingston  : 

Whereas,  It  appears  on  the  relation  of  Patrick  Casey,  William 
Ryan  and  James  rarslow,  that  they  are  the  owners  and  holders  of 
certain  claims  against  the  old  town  of  Kingston,  as  it  existed  previous 
to  the  division  of  the  town  in  1879,  which  said  claims  were  audited 
hy  the  board  of  town  auditors  of  said  town,  and  are  valid  and  sub- 
sisting claims  against  said  town,  and  that  the  towns  of  Ulster  and 
Kingston  have  been  formed  from  said  town  of  Kingston,  and  a  por- 
tion thereof  annexed  to  the  town  of  Woodstock,  and  that  the  super- 
visors of  said  towns  and  overseers  of  the  poor  thereof  have  never  met 
or  apportioned  the  debts  owing  by  said  town  of  Kingston  as  it  existed 
before  the  division.  That  a  call  was  made  by  the  supervisor  of  the 
town  of  Kingston  for  a  meeting  for  that  purpose,  and  that  the  super- 
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TMors  and  overseers  of  the  poor  of  the  towns  of  Ulster  and  Wood- 
stock failed  to  appear  at  the  time  and  place  mentioned,  due  notice 
thereof  having  been  given  them: 

Now,  therefore,  we  command  you  that  you  and  each  of  you  meet  at 
the  house  of  Bernard  Johnson,  in  the  town  of  Ulster,  on  the  10th  day 
of  December,  1885,  at  ten  o'clock  in  the  forenoon  of  that  day,  and  then 
and  there  proceed  to  apportion  the  debts  owing  by  the  town  of  King- 
ston, as  it  existed  before  the  division  thereof,  between  the  towns  of 
Ulster,  Kingston  and  so  much  of  Woodstock  as  is  liable  therefor  by 
reason  of  having  been  set  off  from  said  old  town  of  Kingston  and  an- 
nexed to  said  town  of  Woodstock,  and  that  you  complete  such  appor- 
tionment and  make  and  file  a  certificate  thereof,  and  furnish  a  copy 
of  the  same  to  relator's  attorneys  on  their  request  before  the  12th  day 
of  December,  1885,  and  in  what  manner  this,  our  command,  is  exe- 
cuted, make  appear  to  our  Supreme  Court  at  the  City  Hall  in  the  city 
of  Kingston,  on  the  12th  day  of  December,  1882,  then  and  there  re- 
turning this  our  writ,  according  to  the  provisions  of  title  2  of  chap- 
ter 16,  Cpde  of  Civil  Procedure. 

Witness,  Hon.  A.  M.  Osborn,  justice  of  the  Supreme  Court  at  his 
Fl.  s.]  chambers  in  the  village  of  Catskill,  on  the  7th  day  of  Decem- 
oer,  1885.  Jacob  D.  Wuets, 

F.  L.  &  T.  B.  Westbrook,  Clerk. 

Attorneys  for  Relators, 

Indorsed:  —  "Allowed  this  7th  day  of  December,  1885." 

A.  M.  Osborn, 

Justice  Supreme  Court. 

A  seal  is  necessary  to  a  writ  of  mandamtiSj  and  where  a  writ  was 
served  which  had  no  seal,  it  was  not  sufficient  to  found  proceedings 
for  contempt  when  it  was  not  obeyed.  People,  ex  rel.  Clappy  v. 
Ftsk,  I  Hun,  464 ;  S.  C,  3  T.  &  C.  461.  It  should  be  tested, 
signed  and  sealed.  1  Burr.  Pr.  95,  97;  2  id.  177.  The  writ 
must  set  forth  with  certainty  the  duty  to  be  performed,  Peo- 
plsj  ex  rel.  Clark,  v.  Commissioners  of  Reading,  1  T.  &  C.  193 ; 
Fish  V.  Weatherwaa,  2  Johns.  Cas.  215.  But  it  must  not  ask  too 
much  or  it  will  be  denied,  particularly  if  an  alternative  writ  has 
been  issued  setting  out  the  act  required.  People  v.  Suj>ervisors,  1 
Hill,  50 ;  People  v.  Supervisors,  12  Barb.  446  ;  People  v.  Brenr 
nan,  39  id.  623 ;  People  v.  JBaker,  35  id.  105  ;  People,  ex  rd. 
Byrnes,  v.  Green,  64  id.  162 ;  People,  ex  reL,  v.  Cody,  2  Hun,  224. 
The  writ  may  be  amended  as  to  irregularities  at  any  time  before  it 
is  returnable.  People  v.  Baker,  35  Barb.  104 ;  People  v.  Metro- 
politan Police  Commissioners,  5  Abb.  241.  It  was  held  in  the 
case  first  cited  that  the  writ  could  not  be  amended  after  return,  but 
the  case  last  above  cited  probably  gives  the  rule  as  it  is  now  held,  that 
the  provisions  with  regard  to  amendments  to  pleadings  must  be  held 
to  extend  to  the  writ ;  more  particularly  is  this  the  case  since  the  al- 
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ternative  writ  is  held  to  be  a  pleading.  On  the  same  point  is 
People  V.  Commimonera  of  Highways  of  Fort  Edward^  11  How. 
89. 

§  3071.  An  altematiye  writ  of  mandamus  must  be  served  by  showing  the  orig- 
inal writ,  and  delivering  a  copy  thereof  to  the  person  to  be  served.  Where  it  is 
directed  to  a  court,  or  to  the  judge  or  judges  of  a  court,  it  must  be  served,  either 
in  term  time  or  in  vacation,  upon  the  judge  or  judges  of  the  court;  except  that 
where  the  court  consists  of  three  or  more  judges,  service  upon  a  majority  of  thenx 
is  sufficient.  Where  it  is  to  be  served  upon  a  board  or  body,  other  than  a  cor- 
poration, service  must  be  made  upon  a  majority  of  the  members  thereof,  unless 
the  board  or  body  was  created  by  law,  and  has  a  chairman  or  other  presiding 
officer,  appointed  pursuant  to  law;  in  which  case,  service  upon  him  is  sufficient. 
Where  the  writ  is  to  be  served  upon  a  corporation,  service  thereof  may  be  made 
upon  any  officer  upon  whom  a  summons,  issued  out  of  the  Supreme  Court,  may 
be  served.  Where  one  or  more  of  the  persons,  upon  whom  to  make  service,  as 
prescribed  in  this  section,  cannot,  after  due  diligence,  be  found,  the  exhibition 
of  the  original  writ  may  be  dispensed  with,  and  service  may  be  made  upon  him. 
or  them,  as  prescribed  by  law  for  the  service  of  a  summons  issued  out  of  the 
Supreme  Court. 

§  2072.  An  alternative  writ  must  be  made  returnable  twenty  days  after  the  ser- 
vice thereof,  at  the  office  of  the  clerk  of  the  court,  or  in  tbe  Supreme  Court,  the 
clerk  of  the  county  designated  therein,  in  which  an  issue  of  fact  joined  thereupon 
is  triable.  A  peremptory  writ  must  be  made  returnable  at  a  General  or  a  Special 
Term  designated  therein,  to  which  application  for  the  alternative  writ  might  have 
been  made. 

These  sections  seem  to  embody  so  much  of  the  previous  decisions 
as  it  seemed  desirable  to  do,  and  to  distinctly  prescribe  such  rules  as 
to  render  many  others  obsolete.  They  so  clearly  express  the  present 
practice  as  to  make  it  superfluous  to  cite  the  older  authorities,  which 
would  only  serve  to  confuse,  where  they  lay  down  the  same  or  a 
different  practice.  It  is  only  necessary  to  say  that  among  the  de- 
cisions no  longer  in  point  are  those  directing  that  the  writ  should 
be  returnable  at  a  Special  Term. 

§  2073.  Where  the  first  writ  of  mandamus  has  been  duly  served,  a  return  must 
be  made  to  the  same,  as  therein  required,  unless  it  is  an  alternative  writ,  and  a 
demurrer  thereto  is  taken.  In  default  of  a  return,  the  person  or  persons,  upon 
whom  the  writ  was  served,  may  be  punished,  upon  the  application  of  the  people, 
or  of  the  relator,  for  a  contempt  of  court. 

The  person,  body,  board,  tribunal  or  corporation  to  whom  the 
writ  is  directed,  and  upon  whom  it  is  served,  must  make  a  return, 
unless  the  writ  is  quashed  or  the  defendant  performs  the  act  directed, 
and  thus  disposes  of  the  controversy.  Commercial  Ba/nk  of  Albany 
V.  dmal  Commissioners^  10  Wend.  25.  In  case  of  an  alternative 
writ  of  course  it  would  be  necessary  for  the  defendant  to  appear  and 
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show  that  the  act  had  been  performed.  The  question  of  costs,  too, 
wonld  come  up  at  that  time.  In  case  of  failure  to  make  return, 
proceedings  may  be  taken  as  for  contempt,  and  founded  upon  the 
usual  papers  for  that  purpose. 

Return  of  Compliance  with'  Writ, 
{Title.) 

The  return  of  the  defendants  to  the  peremptory  writ  of  mandamus 
granted  herein  on  the  7th  day  of  December,  1885,  shows  to  the  court 
that  on  the  10th  day  of  December,  1885,  we  met  at  the  time  and 
place  commanded  in  the  writ,  and  proceeded  to  act  in  accordance 
with  the  directions  therein  contained,  and  we  certify  and  return  that 
we  apportioned  the  debts  owing  by  the  old  town  of  Kingston  at  the 
time  of  its  diyision,  in  1879,  as  follows,  upon  the  towns  of  Ulster, 
Kingston,  and  so  much  of  Woodstock  as  was  annexed  thereto  from 
said  town  of  Kingston,  as  follows,  yiz.  :  That  the  town  of  Ulster  be 
charged  with  .9096  of  the  whole  indebtedness  of  said  town  of  Kings- 
ton as  jt  existed  at  the  time  of  such  division ;  that  the  town  of  King- 
ton be  charged  with  .053  per  cent  of  said  indebtedness,  and  that  the 
portion  of  the  town  of  "Woodstock  annexed  to  said  town  from  the  old 
town  of  Kingston  be  charged  with  .0374  per  cent  thereof. 

We  further  certify  and  return  that  from  the  abstracts  presented  to 
us  we  find  the  indebtedness  of  said  old  town  of  Kingston,  at  the  time 
of  the  diyision,  to  have  been  the  sum  of  122,573.38. 

In  witness  whereof  the  members  of  said  board  of  apportionment 
have  hereunto  affixed  their  signatures,  this  10th  day  of  December, 
1^85.  (Sianed  by  members  individually.) 

M.  SCHOOSTHAKEB, 

Attorney  for  Defendants. 

Form  of  Judgment. 
{TUU.) 

A  peremptory  writ  of  mandamus  having  issued  out  of  this  court 
after  due  notice  to  the  defendants  herein,  on  order  of  Special  Term, 
CTanted  December  5,  1885,  in  and  by  which  these  defendants  were 
directed  to  meet  at  the  house  of  Bernard  Johnson,  in  the  town  of 
Ulster,  on  the  10th  day  of  December,  1885,  then  and  there  to  appor- 
tion the  debts  owing  by  the  old  town  of  Kingston,  between  the  towns 
of  Ulster,  Kingston  and  a  portion  of  Woodstock,  and  granting  fifty 
dollars  costs  and  their  disbursements  to  relators,  and  the  defendants 
having  made  and  filed  the  certificate  required  by  such  order  and  writ 
and  return  thereto :  Now,  on  motion  of  F.  L.  &  T.  B.  Westbrook, 
attorneys  for  relators,  it  is  adjudged  that  the  town  of  Ulster  be 
charged  with  .9096  per  cent  of  the  whole  indebtedness  of  the  said 
town  of  Kingston  as  it  existed  before  the  division;  that  the  town 
of  Kingston  oe  charged  with  .0530  per  cent  of  the  whole  indebted- 
ness of  said  town  of  Kingston  as  it  existed  before  the  division.  That 
the  portion  of  the  town  of  Woodstock  annexed  to  said  town  from  the 
old  town  of  Kingston  be  chared  with  .0374  per  cent  of  the  whole 
indebtedness  of  said  town  of  Kingston  as  it  existed  before  the  division. 

It  is  further  adjudged  that  the  plaintiff's  relators  recover  of  the 
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defendants,  Lorenzo  Dnnnegan,  Martin  E.  Hendricks,  Albert  H.  Vos- 
burgh  and  Andrew  Biting,  the  sum  of  seventy-two  dollars  and  sixty- 
nine  cents,  cost  and  disbursements,  and  haye  execution  therefor. 

M.  S.  Deceeb, 

Dqputy  Clerk. 

Precedent  for  Demurrer  to  Alternative  Writ, 
{Title.) 

The  defendant  herein  demurs  to  the  altematiye  writ  of  mandamus 
heretofore  served,  on  the  grounds. 

First  —  That  there  is  an  improper  joinder  of  parties  as  relators. 

Second — That  the  causes  of  action  or  matters  set  out  as  the 
grounds  for  the  writ  are  improperly  joined. 

Third  —  That  the  facts  set  out  in  the  affidavit  of  relator's  are  in- 
sufficient to  entitle  them  to  the  relief  asked,  or  to  any  relief  by  way 
ot  mandamus.  H.  Chipp,  Jr., 

Attorney  for  Defendant. 

Precedent  for  Return  to  Alternative  Writ. 
{Tide,) 

The  defendant  making  return  to  the  alternative  writ  of  mandamus, 
heretofore  served,  shows  to  the  court  that  the  command  of  the  writ 
has  been  fully  complied  with  and  obeyed,  in  that  the  sum  of  $10,000 
levied  and  assessed  on  the  county  of  Ulster,  for  the  purpose  of  paying 
on  the  part  of  Ulster  county  the  expenses  of  the  assessment  taken  by 
the  town  of  Marbletown  and  the  city  of  Kingston,  has  been  stricken 
from  the  sum  to  be  levied  on  the  county  at  large,  and  no  part  of  said 
sum  is  now  levied  or  assessed  against  said  town  or  city. 

The  Board  of  Supebvisoes  of  Ulsteb  County. 
By  HowABD  Chipp,  Jr.,  its  Attorney. 

{Add  verification  by  chairman.) 

§  2074.  The  return  to  an  alternative  writ  of  mandamus  must  be  annexed  to  a 
cop7  of  the  writ;  and  must  be  filed  in  the  office  of  the  clerk,  where  it  is  return- 
able, within  the  time  specified  in  the  writ.  The  return  to  a  peremptory  writ  of 
mandamiLS  must  be  likewise  annexed  to  a  copy  thereof;  and  must,  before  the 
expiration  of  the  first  day  of  the  term  at  which  it  is  returnable,  be  either  deliy- 
ered  in  open  court,  or  filed  in  the  office  of  the  clerk  of  the  court,  or,  in  the  Su- 
preme Court,  the  clerk  of  the  county  wherein  the  term  is  to  be  held. 

It  has  been  held  to  be  no  excuse  for  not  making  the  return  that 
the  writ  has  not  been  returned  and  filed.  People  v.  Westcheater 
Commxm  Pleas,  4  Cow.  73  ;  Hoot  v.  JSing,  id.  403.  See  Snawden  v. 
Roberts,  id.  69.  The  time  to  make  the  return  may  be  extended  by 
order,  as  in  case  of  a  pleading.  People  v.  Judges  of  Ulster 
County,  1  Johns.  64 ;  People  v.  Westcheste?*  Common  Pleas,  4  Cow. 
73 ;  Root  y.  King,  id.  403. 

§  2075.  An  alternative  writ  of  mandamus  cannot  be  quashed  or  set  aside  upon 
motion,  for  any  matter  involving  the  merits.  A  motion  to  set  aside  such  a  writ, 
for  any  other  cause,  or  to  set  aside  or  quash  a  peremptory  writ  of  m^andamus,  oi 
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to  set  aside  the  service  of  either  writ,  must  be  made  at  a  term,  whereat  the  writ 
might  have  been  granted. 

A  motion  to  quash  or  set  aside  the  writ  is  foanded  upon  some 
irregnlarity  or  defect  in  the  writ  or  procedure  anterior  thereto.  Peo- 
ple  V.  CMins^  19  Wend.  67 ;  Commercial  Bank  of  Albany  v. 
Canal  Commissioners^  10  id.  25 ;  People  v.  Tracy ^  1  How.  186. 
The  motion  may  be  made  after  service  of  alternative  writ  and  before 
the  return.  People  v.  Board  of  SupermsorSj  14  Barb.  52.  The 
motion  gives  the  defendant  the  benefit  of  a  demurrer  without 
resorting  to  that  plea,  since  it  is  in  the  nature  of  a  demurrer,  and 
admits  the  truth  of  the  matters  alleged.  People  v.  College  of  Phy- 
sicians a/nd  Surgeons^  7  How.  290 ;  People^  ex  rd,^  v.  SupervisorSy 
32  Barb.  473.  Immaterial  or  argumentative  matters  or  surplusage 
may  be  stricken  out  of  a  return.  People  v.  Commissioners  of  High- 
ways  of  Fori  Edward^  11  How.  89  f  People  v.  Van  Leuven^  8 
id.  358 ;  People  v.  Ransom^  2  N.  Y.  496.  An  evasive  return  might, 
under  the  former  practice,  be  quashed  on  motion.  People  v.  TFAtfe, 
11  Abb.  168 ;  People  v.  Boaa^d  of  Police^  8  id.  257.  The  prac- 
tice as  to  motion  to  quash  or  set  aside  the  writ  is  considered  in  Peo- 
pie  V.  N.  Y.C.i&H.  R.  R.  R.  Co.^  28  Hun,  543.  In  that  case  the 
relators  obtained  an  order  to  show  cause  why  a  peremptory  writ  of 
mandamus  should  not  issue ;  on  the  return  day  defendants  appeared 
by  counsel  and  moved  to  quash  on  the  grounds  that  the  moving 
papers  did  not  show  facts  sufficient  to  entitle  the  relator  to  the  relief 
asked ;  thereupon  the  defendant  was  allowed  to  be  heard,  and  under 
objection  to  open  and  close  the  argument,  and  the  motion  was 
granted  to  quash.  It  was  held  to  be  irregular  to  hear  such  a  motion 
before  the  issuing  of  the  writ,  and  also  to  allow  the  defendant  to 
open  and  close  the  argument,  and  that  the  proper  practice  is  to  move 
to  quash  or  set  aside  after  granting  of  an  alternative  writ,  and  before 
return,  treating  the  motion  substantially  as  a  demurrer.  The  objec- 
tion that  the  supervisors  of  several  towns  joined  as  petitioners  for  a 
mandamtts  to  compel  the  board  of  supervisors  to  obey  an  order  of 
the  State  assessors  must  be  taken  by  motion  to  quash ;  it  does  not  go 
to  the  merits ;  and  when  the  board  has  answered  and  a  demurrer  to 
the  answer  been  interposed  the  matter  must  be  heard  on  the  merits. 
People^  ex  rel,^  v.  Board  of  Supervisors^  85  N.  Y.  323.  It  is  further 
held  in  the  same  case  that  the  ground  above  stated  is  not  sufficient 
ground  to  quash,  and  the  same  principle  is  held  in  People^  ex  rel. 
Bray,  v.  Supervisors  of  Ulster  County^  17  Week.  Dig.  138,  where 
the  mayor  of  a  city  and  supervisor  of  a  town  united  as  petitioners. 
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PrecedeiU  for  Notice  of  Motioti  to  Quath. 
SUPREME  COURT. 

People,  ex  rd,  Charles  Bray  et  al., 

agtt. 
Board  of  Supervisors  of  Ulster  County. 


Please  take  notice  that  this  court  will  be  moved  at  a  Special  Term 
thereof,  to  be  held  at  the  City  Hall  in  the  city  of  Albany,  on  the  30th 
day  of  December,  1886,  at  the  opening  of  the  court  on  that  day,  for 
an  order  quashing  and  setting  aside  the  alternative  writ  of  maiidajnus 
herein  granted  December  20,  1886,  or  for  such  other  or  further  relief 
as  to  the  court  may  seem  just.     Youi-s,  etc.,        H.  Chipp,  Jr., 

To  J.  J.  LiNSON,  Esq.,  Attorney  for  Defejidant. 

Corporation  Counsel  j  Attorney  for  Relators. 

§  2076.  The  statement  contained  in  an  alternative  writ  of  mandamus  of  the 
facts  constituting  the  grievance,  to  redress  which  it  is  issued;  the  joinder  therein 
of  two  or  more  such  grievances;  and  the  command  of  the  writ,  are  subject  to  the 
provisions  of  chapter  sixth  of  this  act,  respecting  the  statement  in  a  complaint  of 
the  fact  constituting  a  cause  of  action;  the  joinder  therein  of  two  or  more  causes 
of  action;  and  the  demand  of  judgment  thereupon.  The  person  upon  whom  the 
writ  is  served,  instead  of  making  a  return  thereto,  maj  file  in  the  office  where 
the  writ  is  returnable,  a  demurrer  to  the  writ;  or  he  maj  file  a  demurrer  to  a  com- 
plete statement  of  facts  contained  in  the  writ,  as  constituting  a  separate  griev- 
ance, and  make  a  return  to  the  remainder  of  the  writ.  A  demurrer  may  be  thus 
taken  in  a  case  where  a  defendant  may  demur  to  a  complaint,  or  to  a  cause  of 
action  separately  stated  in  a  complaint,  as  prescribed  in  chapter  sixth  of  this  act; 
and  it  must  be  in  like  form. 

The  writ  of  alternative  mandamus  is,  when  granted  in  the  first 
instance,  in  the  nature  of  an  order  to  show  cause.  People  v.  Bene- 
8da>er  Comm/m  Pleas^  3  IIow.  164 ;  People  v.  Canal  Cora.^ 
10  Wend.  25.  But  also  stands  as  a  pleading.  People  v.  Oven^ 
ehire^  41  Hun,  164;  People  v.  Ransom,  2  N.  T.  490.  It  is 
for  this  reason  that  the  order  to  show  cause  is  usually  preferred  in 
the  first  instance,  since  it  is  drawn  more  readily,  and  does  not  require 
the  care  of  a  pleading.  In  People  v.  Nostrandy  40  N".  Y.  375,  it 
was  held  that  where  proceedings  for  a  peremptory  writ  were  com- 
menced by  an  order  to  show  cause  containing  the  usual  clause,  "  or 
for  other  relief,"  the  court  has  power  to  grant  any  relief  to  which 
the  party  is  entitled,  though  not  that  specified  in  the  order.  In  the 
alternative  writ,  the  relator  must  set  forth  the  facts  on  which  he  re* 
lies,  and  it  should  contain  no  allegations  except  such  as  are  pertinent 
to  the  relief  asked,  and  the  same  certainty  of  statement  is  required 
as  in  a  complaint.  People  v.  Supervisors  of  Weetcheeter,  15  Barb. 
607 ;  People  v.  RoAxsom^  2  N.  T.  490 ;  People  v.  Ovenshire^  41 
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How.  164 ;  People  v.  Oreen^  58  N.  Y.  295.  It  is  said  the  relator 
can  only  obtain  the  relief  asked.  People  v.  Supef'viaors  of  Dutch- 
ess^ 1  Hill,  50 ;  People  v.  SupervisorSj  12  Barb.  446.  See  People 
y.  Nostrandy  supra.  If  the  papers  fail  to  show  the  relator's  title,  it 
is  fatal  even  on  appeal.  People  v.  Board  of  Appraisement^  64  N. 
Y.  627 ;  People  v.  Green^  58  id  295.  Where  the  relator  takes  no 
issue  upon  the  allegations  of  defendant's  affidavits,  but  proceeds  to 
argument  and  asks  for  a  peremptory  writ,  it  is  equivalent  to  a  de- 
murrer, an  admission  of  the  tnith  of  the  facts,  but  a  denial  of  their 
suflSciency  in  law.  Ptople  v.  Supervisors^  73  N.  Y.  173 ;  People 
V.  Becker  J  3  State  Rep.  202  ;  People  v.  Board  of  Apportionment^ 
64  N.  Y.  627 ;  People  v.  Oi^omweU^  102  id.  477.  And  where  the 
defendant  takes  no  issue,  he  is  regarded  as  demurring.  People  v. 
Supervisors^  103  N.  Y.  541.  Where  a  demurrer  is  made  to  a  return, 
defendant  may  still  have  judgment,  notwithstanding  its  insufficiency, 
if  the  writ  is  defective.  People  v.  Supervisors,  32  Barb.  473.  As  to 
when  direction  in  writ  is  sufficiently  definite,  see  People  v.  Rochester 
iStSJi.  R.,  76  N.  Y.  294 ;  People  y.  Dutchess  cfe  Col.  E.  R.  Co.,  58 
id.  152.  Yariance  between  declaratory  and  mandatory  parts  of  alter- 
native writ  held  amendable.  People  v.  Earle,  47  How.  370.  As  to 
such  variance,  see  Oreen  v.  Dutcliess  <j6  CfeZ.  R.  R.Co.,  58  N.  Y.  152. 

>^  2077.  The  provisions  of  chapter  sixth  of  this  act,  relating  to  the  form  and  con- 
tents of  an  answer,  containing  denials  and  allegations  of  new  matter,  except  those 
provisions  which  relate  to  the  verification  of  an  answer,  and  to  a  counter-claim 
contained  therein,  apply  to  a  return  to  an  alternative  writ  of  mandamus,  showing 
cause  against  obeying  the  command  of  the  writ.  For  the  purpose  of  the  applica- 
tion, each  complete  statement  of  facts,  assigning  a  cause  why  the  command  of  the 
writ  ought  not  to  be  obeyed,  is  regarded  as  a  separate  defense,  and  must  be  sepa- 
rately stated  and  numbered. 

The  return  to  an  alternative  writ  of  mandamus  must  deny  the 
material  facts  stated  in  the  writ,  or  some  of  them,  or  allege  other 
and  additional  facts,  which  in  law  would  defeat  relator's  claim. 
People  V.  Supervisors,  32  Barb.  473  ;  Commercial  Bank  of  Albany 
V.  Canal  Commissioners,  10  Wend.  25 ;  People,  exrel.,  v.  Supervis- 
ors, 14  Barb.  52;  People,  exrel,,  v.  Commissioners,  11  How.  89,  The 
return  should  conform  to  the  rules  of  pleading  and  be  positive 
rather  than  argumentative  and  evasive,  and  the  familiar  rule  in 
pleading  that  the  evidence  should  not  be  set  out,  should  be  followed. 
People  V.  Ransom,  2  N.  Y.  496 ;  People  v.  Baker,  35  Barb.  105 ; 
People  y.  Supervisors,  18  How.  152;  Matter  of  Trustees  of  WiU 
Uamsburgh,  1  Barb.  34.  Any  number  of  facts  constituting  valid 
reasons  for  not  performing  the  act  which  the  writ  seeks  to  compel, 
•     10 
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may  be  averred.  PeopU  v.  Supervisara  of  UUter^  32  Barb.  473. 
An  equivocal  return,  or  one  pleading  a  statute,  but  substantially 
departing  from  the  requirement  of  the  statute,  is  not  enough.  Peo- 
ple^ ex  rd,  WalleTj  v.  Hoard  of  SupervisorSj  66  N.  Y.  249. 

Where  an  allegation  in  the  affidavit  of  relator  in  proceedings  for 
tnandamus  was  not  put  in  issue  by  the  return  by  a  positive  denial, 
i>ut  only  upon  information  and  belief,  it  was  held,  that  this  was  not 
sufficient,  but  it  should  have  been  certain,  and  of  such  a  nature  as, 
if  false,  would  have  permitted  of  a  remedy  by  action.  People^  ex 
rel.  Kelly ^  v.  Common  Council  of  Brooklyn^  11  N.  Y.  603.  This 
decision  was  made  in  1879  under  the  old  Code.  Where  the  allega> 
tions  in  the  return  were  positive  and  those  in  the  affidavit  of  relator 
on  information  and  belief,  the  writ  was  denied.  People  v.  Green^  1 
Hun,  1.  In  fine  the  return  must,  as  is  said  by  Bockes,  J.,  in  35 
Barb.  105,  be  good,  tested  by  the  ordinary  rules  of  pleading,  both 
in  form  and  substance.  The  remedy  for  a  bad  pleading  in  a  return 
is  motion  to  strike  out  as  surplusage  or  other  pertinent  ground.  An 
allegation  as  to  matter  of  law  is  not  proper  in  the  return  which 
should  only  set  out  facts,  not  legal  principles,  and  where  the  state- 
ments of  fact  are  outside  of  the  issue  and  irrelevant  to  it  and  con- 
tain more  than  a  substantial  statement  of  the  relevant  facts,  they  are 
not  proper.  People  v.  Ransom^  2  N.  Y.  496 ;  People^  ex  reL^  v. 
Commissioners^  11  How.  89.  The  return  has  in  practice  been  veri- 
fied, as  it  is  an  answer  to  a  writ  granted  on  a  verified  petition,  but 
the  section  does  not  seem  to  require  it.  Where  fraud  or  collusion 
are  set  up  in  the  return  to  avoid  relator's  case,  the  facts  should  be 
fully  pleaded.  People  v.  Schuyler^  51  How.  461.  On  return  to  an 
alternative  writ  facts  material  to  the  issue  occurring  after  the  grant- 
ing of  the  writ  may  be  pleaded.  People  v.  Baker^  14  Abb.  19. 
In  People^  ex  rd.^  v.  Board  of  Assessors^  7  Hun,  228,  it  was  held  that 
where  the  writ  was  granted  on  facts  positively  averred  in  the  affida- 
vits, and  the  defendant  in  the  return  made  denial  on  information  and 
belief,  that  it  amounted  to  nothing,  that  the  form  of  denial  was  used 
in  pleading  to  raise  an  issue,  but  not  for  any  other  purpose.  This 
must  be  considered  in  connection  with  the  fact  that  the  present  sec- 
tion does  not  seem  to  require  a  verification.  Before  the  Code  it  was 
lield  the  court  might  require  a  verification  or  not,  and  that  it  need  not 
be  signed  by  the  party  making  it;  and  if  made  by  a  corporation,  need 
not  be  signed  by  the  head  of  it,  or  sealed  with  the  corporate  seal.  Fish 
V.  Weaihe?*wax^  2  Johns.  Cas.  215.  The  making  of  a  false  return  ren- 
ders  the  deponent  liable  for  damages  occasioned  thereby.  In  People  v. 
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Stipervisars  of  Jiichmandj  28  IS.  Y.  112,  where  supervisors  had  made 
a  false  retnm  to  a  writ  saed  oat  by  an  individual  and  the  relator  had 
thereby  been  deprived  of  damages  against  a  town,  the  supervisors  were 
held  liable  for  damages  to  the  extent  of  interest  on  the  amount  of  dam. 
ages  finally  assessed.  A  mcmdamua  will  issue  to  compel  a  judge  to  sign 
a  bill  of  exceptions,  but  not  to  settle  it  in  a  particular  manner  when 
there  is  a  dispute  as  to  the  incidents  of  the  trial.  Tweed  v.  Dams^  1 
Hun,  252.  For  precedent  for  return  to  alternative  writ,  see  section  2082. 

g  2078.  A  person,  who  lias  made  a  return  to  an  alternative  mandamuSf  cannot 
be  ooinpeUed  to  make  a  further  return.  The  people,  or  the  relator,  may  demur 
to  the  return,  or  to  any  complete  statement  of  f  act-s  therein  separately  assigned 
as  a  cause  for  disobeying  the  command  of  the  writ,  on  the  ground  that  the  same 
IS  insufficient  in  law,  upon  the  face  thereof. 

This  section  overrules,  9  Wend.  429,  follows  the  rule  laid  down 
in  People  v.  Ovenahire^  41  How.  164.  The  provision  as  to  de- 
murring is  in  accordance  with  People^  ex  rd.^  v.  Baker^  35  Barb. 
105.  There  is  no  provision  in  the  Code  to  compel  a  return,  and  it 
seems  unnecessary,  as  the  command  of  the  writ  is  to  perform  the  act 
or  show  cause  to  the  contrary ;  and  in  case  of  failure  to  do  either,  the 
defendant  is  liable  for  a  contempt  upon  the  issuing  of  a  peremptory 
writ  and  failure  to  obey  its  direction. 

§  2079.  An  issue  of  fact  arises  upon  a  denial,  contained  in  the  return,  of  a  material 
allegation  of  the  writ,  or  upon  a  material  allegation  of  new  matter,  contained  in  a 
return ;  unless  a  demurrer  thereto  is  taken.  Where  the  people  or  the  relator  demur 
to  a  complete  statement  of  facts,  separately  assigned  as  cause  for  disobeying  the  com- 
mand of  the  writ,  an  issue  of  fact  arises,  with  respect  to  the  remainder  of  the  return. 

It  was  held  in  People  v.  Board  of  Meiropolitcm  Police^  26  N. 
Y.  316,  that  if  the  relator  took  issue  upon  the  facts  in  a  return,  he 
could  not  afterward  question  their  sufficiency  as  matter  of  law,  and 
that  if  the  verdict  is  against  him  on  the  facts  the  writ  must  be  re- 
fused. This  was  under  the  practice  requiring  either  a  demurrer  or 
plea,  and  as  the  necessity  for  a  plea  is  abrogated  by  this  section  and 
an  issue  of  fact  raised  on  the  alternative  writ  and  return,  it  is  more 
than  doubtful  whether  a  mere  omission  to  demur  would  concede  the 
sufficiency  of  the  return  as  matter  of  law,  and  prevent  the  relator  on 
the  trial  from  insisting  that  the  facts  stated  in  the  return  did  not 
constitute  a  defense.  A  relator  who  takes  no  issue  on  the  affidavits 
of  defendant  but  asks  for  a  peremptory  writ  is  regarded  as  interposing 
a  demurrer.  People  v.  Supervisors^  73  N.  Y.  173  ;  People  v.  Board 
of  Apportionmenty  64  id.  627 ;  People  v.  Becker ^  3  State  Kep. 
102 ;  Pe(ypU  v.  OromweU,  102  N.  Y.  477.  The  averments  of  the 
writ  cannot  be  supported  by  the  papers  on  which  it  is  granted. 
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People  V.  Supervisors,  15  Barb.  607 ;  People  v.  Baker,  14  Abb. 
19  ;  S.  C,  35  Barb.  104. 

§  2060.  Oral  pleadings  upon  a  writ  of  mandamus  are  abolished,  and  no  plead- 
ings are  allowed,  except  as  prescribed  in  the  foregoing  sections  of  this  article. 
The  provisions  of  title  second  of  chapter  sixth  of  this  act  applj  to  the  writ  and 
the  return;  except  that  it  is  not  necessary  to  serve  a  copy  of  either  upon  the 
attorney  for  the  adverse  party,  or  to  verify  either,  and  that  neither  can  be 
amended,  without  special  application  to  the  court,  or  stricken  out  as  sham. 

Title  second  of  chapter  sixth  is  entitled  "  Pleadings  in  Courts  of 
Record,"  including  counter-claims,  and  includes  sections  478  to  546. 

§  2081.  Where  a  return  to  an  alternative  writ  of  mandamuM  has  been  filed,  the 
attorney  for  the  defendant  making  it  must  serve  upon  the  attorney  for  the  people 
or  the  relator,  a  notice  of  the  filing  thereof.  Where  the  people  or  the  relator 
demur  to  the  return,  or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  served 
upon  the  attorney  for  the  defendant,  within  twenty  days  after  the  service  of  such 
a  notice.  Where  the  defendant  demurs  to  the  writ,  or  to  a  part  thereof,  a  copy 
of  the  demurrer  must  be  served  upon  the  attorney  for  the  people  or  the  relator, 
within  the  time  prescribed  by  law  for  filing  it. 

^  3082.  Except  as  otherwise  expressly  prescribed  in  this  act,  the  proceedings, 
after  issue  is  joined  upon  the  facts  or  upon  the  law,  are,  in  all  respects,  the  same 
as  in  an  action;  and  eacli  provision  of  tills  act,  relating  to  the  proceedings  in  an 
action,  apply  thereto.  For  the  purpose  of  the  application,  the  writ,  the  return, 
and  the  demurrer  are  deemed  to  be  pleadings  in  an  action;  and  the  final  order  is 
deemed  to  be  a  final  judgment,  and  may  be  entered  and  docketed,  and  enforced, 
with  respect  to  such  parts  thereof  as  are  not  enforced  by  a  peremptory  manda- 
mus,  as  a  final  judgment  in  an  action.  But  before  the  final  order  can  be  docketed, 
or  an  execution  issued  thereupon,  an  enrollment  must  be  filed  thereupon  as  a 
judgment-roll  in  an  action.  For  that  purpose,  the  clerk  must  attach  together,  and 
file  in  his  ofSice,  a  certified  copy  of  the  final  order;  the  writand  the  return,  or  copies 
thereof;  together  with  the  same  papers,  which  are  required  by  law  to  be  incorporated 
into  a  judgment-roll  in  an  action.  Where  the  final  order  is  in  favor  of  the  people 
or  the  relator,  it  must  award  a  peremptory  m^?idamus,  to  be  forthwith  issued. 

The  following  precedents  are  given  for  proceedings  on  writ  of 
alternative  manda?ni^,  from  case  arising  as  to  legislative  printing, 
and  are  here  grouped  for  convenience  instead  of  being  given  under 
separate  sections.  They  give  the  proceedings  where  a  peremptory 
writ  is  asked  for  and  an  alternative  writ  awarded. 

Petition  for  Writ. 

To  the  Supre7ne  Court  of  the  State  of  New  York : 

The  petition  of  the  Ar^us  Company  respectfully  shows: 

I.  That  it  is  a  corporation  duly  organized,  and  existing  under  and 
by  virtue  of  the  laws  of  this  State. 

II.  That  heretofore,  and  at  least  twenty  days  previous  to  the  15th  day 
of  December,  1885,  the  comptroller  and  secretary  of  the  State  caused  to 
be  published,  as  provided  for  in  section  1  of  chapter  215  of  the  Laws 
of  1881,  a  notice  that  sealed  proposals  would  be  received  for  doing  the 
public  or  legislative  printing  for  two  years,  from  January  1,  1886. 
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That  dnring  the  time  when  snch  pnblication  was  made,  and  down  to 
and  including  December  31,  1885,  Joseph  B.  CaiT  was  such  secretary 
of  State,and  Alfred  C.  Ghapin  was  comptroller  of  the  State  of  New  York. 

That  said  secretary  and  comptroller  duly  met  at  the  time  appointed 
and  opened  the  bids  received  pursuant  to  said  notice,  and  said  public 
officers  could  not  agree  upon  the  person  or  corporation  to  whom  the 
award  for  such  pnnting  snould  be  made. 

That  on  the  Blst  day  of  December,  1885,  the  said  secretary  and 
comptroller  could  not  come  to  an  agreement,  and  on  said  date  the 
terms  of  office  of  said  secretary  and  comptroller  expired.  That  on 
the  Ist  day  of  January,  1886,  Frederick  Cook  was  the  duly  qualified 
secretary  of  State  and  the  successor  of  said  Carr  as  such  secretary^ 
and  Alfred  C.  Ghapin,  the  duly  qualified  comptroller  of  said  State 
and  his  own  successor  in  said  office.  That  on  said  ist  day  of  Jan- 
uary, 1886,  the  said  secretary  of  State  and  said  comptroller  met  and 
considered  such  bids,  and  awarded  and  executed  the  contract  for 
doing  the  public  and  legislative  printing  for  the  term  of  two  years, 
from  January,  1886,  to  the  relator. 

A  copy  of  said  contract  which  was  duly  executed  by  the  relator  is 
hereto  annexed  and  marked  ''  A,"  and  fonns  a  part  hereof. 

III.  That  by  the  statutes  of  this  State,  especially  chapters  215  and 
621  of  the  Laws  of  1881,  it  is  among  other  things  therein  provided 
that  it  should  be  the  duty  of  the  person  to  whom  the  contract  to  do 
the  public  or  legislative  printing  should  be  awarded,  to  print  seven 
hundred  and  nmeteen  copies  of  the  journals  of  each  house,  as  the 
same  shall  from  time  to  time  be  delivered  to  him  by  the  clerks  of  the 
senate  and  assembly  respectively. 

Also  to  print  seven  hundred  and  nineteen  copies  of  the  messages 
from  the  governor,  rcports  of  standing  or  select  committees,  and  re- 
ports and  communications  made  in  pursuance  of  laws,  or  of  a  resolu- 
tion of  either  house,  which  matter's  are  generally  known  as  "  docu- 
ments," whenever  ordered  by  the  house  to  which  such  message,  report 
or  communication  shall  be  made.  Also  to  print  for  the  use  of  the 
members  of  the  legislature  during  its  session,  six  hundred  and  forty 
copies  of  every  bill,  the  printing  of  which  shall  be  ordered  by  either 
house.  And  it  was  furtner  provided  that  the  said  bills  and  journals 
should  be  printed  and  distributed  by  the  said  printer  within  forty- 
eight  hours  after  the  same  were  placed  in  his  hands. 

That  Charles  A.  Chickering  is  the  clerk  of  the  assembly  of  this 
State,  and  has  the  custody,  control  and  possession  of  the  bills  intro- 
duced in  the  assembly  and  ordered  printed,  and  is  the  keeper  and  cus- 
todian of  the  journal  of  the  assembly ;  that  since  the  making  of  the 
said  contract  with  the  petitioner  the  said  clerk  has  kept  and  has  in 
his  possession  the  journal  of  the  assembly  of  this  State,  and  various 
bills  introduced  into  that  body  oi-dered  to  be  printed,  and  numerous 
messages,  reports  and  documents  duly  ordered  to  be  printed ;  that 
the  petitioner  is  advised  by  his  counsel  that  it  is  the  duty  of  said 
clerk  to  deliver  the  said  journal  and  the  said  bills  and  documents  to 
the  petitioner  to  be  printed  under  its  contract,  and  that  it  is  a  matter 
of  public  concern  that  such  matter  be  promptly  printed  under  the 
contract  and  by  the  petitioner. 

IV.  That  said  Charles  A.  Chickering  has  been  heretofore  duly  re- 
quested by  your  petitioner  to  deliver  and  convey  to  it  the  journals,  bills 
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and  'documents"  of  said  body,  and  the  materials  and ''copy*' 
thereof  and  tlierefor,  for  the  printing  of  the  same  in  accordance  with 
said  contract,  but  he  has  refused  and  neglected  so  to  do,  and  still  neg- 
lects and  refuses  to  do  so,  in  neglect  and  yiolation  of  his  duty. 

Wherefore,  your  petitioner  asks  that  a  peremptory  writ  of  7}iatidanitis  ' 
may  issue  out  of  this  court,  directed  to  said  Charles  A.  Chickering, 
clerk  of  the  assembly  of  this  State,  and  his  assistants  aud  subordinates, 
to  deliver,  or  cause  to  be  delivered  to  your  petitioner,  the  journals,  bills 
and  documents  of  said  body,  and  the  material  and  ''copy**  thereof 
and  therefor,  for  the  printing  and  delivery  of  the  same  in  accordance 
with  the  provisions  of  said  contract. 

Dated  Albany,  Feb'y  17,  1886.  The  Argus  Compaky, 

rrW  H.  Johnson,  Manager. 

Order  to  Show  Cause. 
SUPREME  COURT. 


In  the  Matter  of  the  Application  of  the 
Argus  Company  for  a  Writ  of  Man- 
damus. 


On  the  foregoing  papers  let  Charles  A.  Chickering,  clerk  of  the  as- 
sembly of  the  State  of  New  York,  show  cause  at  a  Special  Term 
of  the  Supreme  Court  to  he  held  at  the  chambers  of  Mr.  Jnstica 
Ingalls,  in  the  city  of  Troy,  on  the  first  Monday  of  February,  1886,  why 
a  writ  of  peremptory  mandamus  should  not  issue  out  or  this  court, 
directing  him  and  his  assistants  and  subordinates,  and  all,  each 
and  every  pei*8on  who  acts  in  that  capacity,  to  deliver  to  the  Argus 
Company,  the  petitioner  herein,  the  bills,  journals  and  documents  of 
the  assembly  of  this  State,  and  the  material  and  "  copy  ^'  thereof  and 
therefor  for  the  printing  of  the  same,  in  accordance  with  the  require- 
ments of  the  law,  or  for  such  other  and  further  order  in  the  matter  as 
to  the  court  may  seem  proper. 

Service  of  this  order  less  than  eight  days,  and  on  or  before  the  29th 
day  of  January,  1886,  to  be  suiBcient.         R.  W.  Peckham, 

Albany,  Jan^y  28,  1886.  Justice  Supreme  Court. 

Affidavit  to  Ojjpose  ApjMcation  for  Peremptory  Writ, 
SUPREME  COURT. 

In  the  Matter  of  the  Application  of  the 
Argus  Company  for  a  writ  of  Man- 
damus, 

CiTv  AND  County  op  Albany,  ss,  ; 

John  D.  Parsons,  of  said  city  and  county,  being  dnly  swoni,  says 
that  he  denies  that  a  copy  of  the  contract  annexed  to  the  petition 
herein  was  duly  or  legally  executed  or  signed  by  the  Hon.  A.  C. 
Cliapin,  comptroller,  or  f'rederick  Cook,  secretary  of  State,  or  by 
said  Argus  Company,  or  that  the  same  is  a  legal  or  valid  contract. 
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Deponent  further  alleges  and  states  that  the  comptroller  signed  and 
executed  said  conti-act  December  31,  1885;  that  the  secretary  of  State 
did  not  become  such  or  sign  said  contract  until  January  1,  1886  ;  de- 
ponent further  denies  that  after  said  secretary  of  State  became  such, 
the  secretary  of  State  and  comptroller  met  and  considered  the  said  con- 
tract, or  the  propriety  of  making  the  same,  or  the  facts  relative  to  the  pro- 
priety of  making  the  same,  as  they  were  required  by  law  to  do,  and  al- 
leges that  they  did  not  meet  and  consider  said  contract  or  the  propriety 
of  making  the  same,  or  the  facts  relative  thereto  or  affecting  tne  same. 

That  these  denials  and  allegations  are  made  upon  information  and 
belief,  and  upon  statements  and  evidence  under  oath,  by  said  comp- 
troller and  secretary  of  State  as  witnesses  before  joint  committees  of 
the  senate  and  assembly. 

That  the  finn  of  Weed,  Parsons  &  Co.  duly  made  and  delivered  to 
the  secretary  of  State  and  comptroller,  on  or  about  the  15th  day  of  De- 
cember, 1885,  sealed  proposals  for  the  printing  provided  to  be  done 
under  the  said  law  of  1881,  for  two  years,  commencing  on  the  first 
day  of  January  thereafter,  in  accordance  with  the  said  law  and  the 
advertisement  for  proposals ;  that  the  amount  of  their  said  bid  and 
proposals  is  correctly  stated  in  schedule  **  A,"  and  under  and  follow- 
ing their  name,  which  bid  and  proposal  of  said  firm  was  the  lowest 
offer  or  bid  to  do  such  printing  of  any  of  the  offers  or  bids  delivered  to  or 
received  by  the  said  secretary  of  State  and  comptroller  therefor.  That 
said  Weed,  Parsons  &  Co.  gave  security  in  a  bond  to  the  people  of  the 
State  of  New  York,  to  the  satisfaction  of  the  secretary  of  State  and  comp- 
troller, for  the  faithful  performance  of  the  contract  for  such  printing. 

(Jurat. )  {SigncUure. ) 

Order  for  Alternative  Writ  of  Mmulavms, 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  City  Hall,  in 

the  city  of  Albany,  on  the  23d  day  of  February,  1886  : 
Present  —  Hon.  William  L.  Learned,  Justice. 


In  the  Matter  of  tLe  Application  of  tbe 
Argas  Companj  for  a  Writ  of  Man- 
damns, 

OffSt. 

Cbarles  A.  Chickering,  as  Clerk  of  tlie 
Assembly  of  the  State  of  New  York. 


On  reading  and  filing  the  petition,  order  to  show  cause,  orders  of 
adjournment  to  this  term  and  amended  petition  on  the  part  of  the 
petitioner,  and  the  affidavits  of  John  W.  Vrooman  and  Charles  A. 
Chickering  and  John  D.  Parsons,  and  after  hearing  Samuel  Hand  and 
8.  W.  Rosendale,  for  the  petitioner;  Hamilton  Harris  and  N.  C. 
Moak,  for  the  defendants,  opposed  ;  it  is 

Ordered,  that  an  alternative  mandamus  issue  out  of  and  under 
the  seal  of ^  this  court,  directed  to  said  defendant,  commanding  him 
and  his  assistants  and  subordinates  to  deliver,  or  cause  to  be  delivered 
to  the  Argns  Company,  the  relator,  the  journals,  bills  and  documents 
of  the  assembly  and  senate  respectively,  and  the  material  or  "  copy  " 
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thereof  and  therefor,  for  the  printing  and  delivering  of  the  same  in 
accordance  with  the  provisions  of  the  contract  in  the  petition  referred  to. 
Enter  in  Albany  county.  W.  L.  Learked, 

Justice  Supreme  Court. 

Alternative  Writ, 

The  People  of  the  State  of  Neto  York,  on  the  relation  of  the  Argus 
Company,  to  Charles  A.  Chickering,  Clerk  of  the  Assembly  of  the 
State  of  New  York,  greeting: 

Whereas,  As  is  alleged  by  the  Argus  Company  of  the  city  of 
Albanjr  (here  insert  substantially  and  in  form,  as  in  a  pleading,  the 
allegatious  of  the  petition,by  whicn  the  proceeding  was  commenced) ;  and 

Whereas,  An  order  was  made  by  this  court,  on  the  28th  day  of 
January,  1886,  commanding  jou  to  snow  cause,  why  a  writ  of  peremp- 
tory mandamus  should  not  issue  out  of  this  court,  directing  you  to 
comply  with  the  prayer  of  the  petition  made  by  said  Argus  Com- 
pany (recite  prayer) ;  and 

Whereas,  On  the  23d  day  of  February,  1886,  you  filed  affidavits 
in  this  court  denying  some  of  the  material  facts  set  out  in  such  peti- 
tion, and  an  order  was,  therefore,  made,  directing  that  an  alternative 
writ  of  mandamus  issue  as  therein  set  forth  at  length: 

Now,  therefore,  we  being  willing  that  full  and  speedy  justice  be  done 
in  this  behalf  to  it,  the  Argus  Company,  do,  therefore,  command  you, 
that  immediately  after  the  receipt  of  this  writ,  you,  your  assistants 
and  subordinates  deliver,  or  cause  to  be  delivered,  to  the  Argus  Com- 
pany, the  relator,  the  journals,  bills  and  documents  of  the  assembly, 
and  the  matter  or  "  copy"  thereof  and  therefor,  for  the  printing  and 
delivery  of  the  same,  in  accordance  with  the  provisions  of  the  con- 
tract in  the  petition  referred  to;  or  that  you  show  cause  why  the  com- 
mand of  the  writ  ought  not  to  be  obeyed,  and  that  you  make  return 
of  this  writ,  pursuant  to  section  2072  of  the  Code  of  Civil  Procedure, 
within  twenty  days  after  service  hereof  upon  you,  lest  complaint  shall 
again  come  to  us  by  your  default. 

Witness,  Hon.  William  L.  Learned,  justice  of  the  Supreme 
[l.  s.]      Court,  at  the  court-house  in  the  city  of  Albany,  on  the  23d 
day  of  February,  1886.  Robert  H.  Moore, 

RosENDALE  &  Hessberg,  Clerk. 

A  ttorneys  for  Petitioner. 

Indorsed: — *'By  order  of  the  court." 

Robert  H.  Moore,  Clerk. 

lieturn  to  Alternative  Writ  of  Mandamus. 


The  People  of  tlje  State  of  New  York, 
ex  rel.  the  Argus  Company, 

agst. 

Charles  A.  Chickering,  as  Clerk  of  the 
Assembly  of  the  State  of  New  York. 


Charles  A.  Chickering,  clerk  of  the  assembly  of  the  State  of  New 
York,  returns  and  answers  to  the  alternative  writ  of  mandamus,  a 
coiiy  of  which  is  hereto  annexed,  that  (here  insert  facts  set  out  in 
affidavits  in  answer  to  application  for  peremptory  writ). 
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Wherefore,  this  defendant  asks  that  the  prayer  of  the  petitioner,  as 
set  forth  in  the  alternative  writ,  be  denied  and  the  proceedings  dis- 
missed. Chables  a.  Chickebikq. 

Harris  &  Rudd,  Defendant's  Attorneys, 

Decision  on  Trial. 

At  a  term  of  the  Circuit  Court  of,  in  and  for  the  county  of  Alban|^, 

held  at  the  city  of  Albany,  on  the  16th  day  of  December,  1886: 
Present  —  Hon.  Charles  R.  Ingalls,  Justice. 

The  People  of  the  State  of  New  York, 
on  the  relation  of  the  Argos  Com- 
pany. 

agst, 

Charles  A.  Chickering,  as  Clerk  of  the 
Assembly  of  the  State  of  New  York. 


The  above-entitled  proceeding  having  been  reached  in  its  order  on 
the  calendar,  and  a  jury  trial  having  been' waived  by  the  parties, 
Messrs.  Rosendalc  &  Hessberg,  and  E.  Countryman,  Esq.,  appearing 
fur  the  relators,  and  Hamilton  Harris  and  N.  C.  Moak,  Esq.,  appear- 
ing for  the  defendants,  the  relator  having  presented  and  rested  his 
case,  and  the  defendant  having  rested  his  case,  and  the  facts  being  all 
presented  to  the  court,  and  the  proceedings  having  been  tried  and 
submitted,  I  do  find  and  decide  as  follows  : 

Facts. 

I.  That  the  allegations  in  the  alternative  writ  of  mandamtcs  are 
CDrrect  and  true,  and  the  facts  are  therein  correctly  set  forth. 

n.  That  the  legislative  printing  for  1886  was  done  by  Weed,  Par- 
sons &  Co.,  under  and  pursuant  to  the  resolutions  respectively  of  the 
senate  and  assembly,  pending  the  determination  of  the  questions  in- 
volved in  these  proceedings.  The  said  Weed,  Parsons  &  Co.  claimed 
to  have  a  contract  for  legislative  printing  signed  by  Joseph  B.  Ciirr, 
secretary  of  State,  on  December  31,  1885,  which  paper  was  intro- 
duced and  read  in  evidence,  signed  by  said  Carr. 

III.  That  provisions  are  now  made  by  law  for  future  legislative 
printing,  after  the  expiration  of  the  present  contract,  diifercnt  from 
that  under  which  the  contract  in  question  was  made. 

Conclusions  op  Law, 

That  plaintiff,  relator  in  the  above-entitled  proceeding,  is  entitled 
to,  and  that  a  peremptory  writ  of  mandamus  forthwith  issue  in  the 
above-entitled  proceeding  to  the  defendant  and  his  successors  in  office, 
requiring  and  commandmg  them  to  deliver  for  and  during  the  year 
1887,  to  the  Argus  Company,  under  and  pursuant  to  the  contract  re- 
ferred to  in  the  alternative  writ  hereiu,  with  said  Argus  Company,  all 
matter  and  copy  for  the  urinting  to  be  done  under  said  contract  and 
pursuant  to  law.  Charles  It  Ingalls, 

Justice  Supreme  Court. 
11 
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Final  Order  for  Peremptory  Mandamus. 

At  a  Special  Term  of  the  Supreme  Court,  held  in  and  for  the  countv 

of  Albany,  on  the  16th  day  of  December,  1886: 
Present — Hon.  Charles  R.  Ingalls,  Justice. 

The  People  of  the  State  of  New  York, 
on  the  relation  of  the  Argus  Com- 
pany, 

(igst. 

Charles  A.  Chickering,  as  Clerk  of  the 
Assembly  of  the  Stale  of  New  York 


The  above-entitled  proceeding  having  been  reached  in  its  order  on 
the  calendar,  at  a  Circuit  Court  held  this  day,  in  and  for  the  county 
of  Albany,  and  a  jury  trial  having  been  waived  by  the  parties,  Messrs. 
Bosendale  &  Hessberg  and  E.  Countryman,  Esq.,  appearing  for  the 
relator,  and  Hamilton  Harris  and  N.  C.  Moak,  Esq.,  appearing  for 
the  defendants,  the  relator  having  presented  and  rested  his  case,  and 
the  defendant  having  presented  nis  case,  and  the  facts  having  been 
all  presented  to  the  court,  and  the  decision  of  Hon.  C.  R.  Ingalls,  jus- 
tice presiding  at  said  court,  and  who  tried  said  proceedings,  bein^ 
now  duly  presented  and  filed,  whereby  he  finds  that  relator  is  entitled 
to  a  peremptory  mandamus;  and  it  appearing  that  the  legislative 
printing  for  1886  was  done  by  Weed,  Parsons  &  Co.,  under  and  pur- 
suant to  the  resolutions,  respectively,  of  the  senate  and  assembly,  pend- 
ing the  determination  of  the  questions  involved  in  these  proceedings, 
and  provision  being  now  made  by  law  for  future  legislative  printing 
after  the  expiration  of  the  present  contract,  different  from  that  under 
which  the  contract  in  question  was  made:  It  is  on  motion  of  Rosen- 
dale  &  Hessberg,  attorneys  for  said  relator,  Messrs.  Harris  and  Moak, 
aforesaid,  appearing  for  defendants: 

Ordered,  that  a  peremptory  writ  of  mandamus  forthwith  issue  in 
the  above-entitled  proceeding  to  the  above  defendant  and  his  suc- 
cessors in  office  respectively,  requiring  and  commanding  them  to  de- 
liver, for  and  during  the  year  1887,  to  the  Argus  Company,  under 
and  pursuant  to  the  contract  referred  to  in  the  alternative  writ  herein 
with  said  Argus  Company,  all  matter  and  copy  for  the  printing  to  be 
done  by  said  company  under  said  contract,  and  pursuant  to  law. 

Enter.  C.  R.  Ingalls, 

Justice  Supreme  Court, 

The  peremptory  writ  is  in  the  form  hereinbefore  given,  and  is, 

therefore,  omitted.  Of  course  recitals  should  be  made  of  proceed- 
ings on  alternative  writ.  All  the  material  allegations  of  the  alter- 
native writ  not  traversed,  denied  or  avoided,  are  to  be  taken  as 
admitted,  and  if  the  return  contains  no  sufficient  answer,  the  relator 
is  entitled  to  the  writ.  People  v.  Ovenshire,  41  How,  164.  This 
is  of  course  subject  to  the  rule  that  the  relator  is  not  entitled  to  a 
peremptory  mandainus^  even  upon  a  verdict  in  his  favor  on  issue 
joined  on  return  to  an  alternative  writ,  when  the  record  shows  he 
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has  no  legal  right  thereto  on  the  facts.  People  v,  BatcheU^yr^  53 
N.  T.  128,  limiting  People  v.  Metropolitan  Police^  26  id.  316.  The 
defendant  can  at  any  time  before  the  peremptory  writ  object  to  any 
defect  of  substance.  Id.;  People  v.  Oreen^  68  N.  Y.  295 ;  Commer^ 
eial  Bank  v.  Canal  CommiesionerSj  10  Wend.  25.  A  public  oflS- 
eer,  who,  in  his  return,  bases  his  resistance  to  tbe  payment  of  a 
claim  on  one  ground  is  estopped  from  setting  up  others.  People  v, 
Green^  (j^  N.  Y,  699.  The  death  of  one  of  several  copartners 
does  not  abate  the  writ  when  tliey  are  petitioners,  and  it  occurs 
after  return.     People  v.  Supervisors^  70  N.  Y.  228. 

^  2083.  An  issue  of  fact,  joined  npon  an  alternative  writ  of  mandamiu,  must 
be  tried  bj  a  jurj,  as  if  it  was  an  issue  joined  in  an  action  specified  in  section  nine 
handred  and  sixty-eight  of  this  act;  unless  a  jury  trial  is  waived,  or  a  reference 
is  directed  by  consent  of  parties.  Where  the  writ  was  issued  upon  the  relation 
of  a  private  person,  the  relator  or  the  defendant  is  entitled  to  a  verdict,  report, 
or  decision,  where  he  would  be  entitled  thereto,  if  the  issue  was  joined  in  an 
action,  brought  by  the  relator  against  the  defendant,  to  recover  damages  for  mak- 
ing a  false  return. 

The  relators  hold  the  aflSrmative  of  the  issue.  People,  v,  T^ner, 
24  Barb.  348.  When  issues  upon  the  return  to  a  writ  of  alternative 
fnandamus  are  submitted  to  a  jury  the  jury  may  render  a  general 
verdicty  instead  of  finding  on  tlie  specific  issues ;  such  a  verdict  is  a 
finding  in  favor  of  the  party  npon  each  of  the  issues  made ;  and  in 
case  such  a  verdict  is  directed  by  the  court  it  will  be  presumed  to 
have  been  rightfully  directed  in  the  absence  of  any  evidence  to  the 
contrary ;  and  when  there  is  no  evidence  upon  an  issue  before  the 
jury,  or  the  weight  of  evidence  is  so  decidedly  in  favor  of  one  side 
that  the  court  would  set  aside  the  verdict  as  against  evidence,  if  ren- 
dered, it  is  the  duty  of  the  judge  to  direct  the  jury  what  verdict  to 
render.  People  v.  Board  of  Metropolitan  Police^  35  Barb.  644. 
Where,  upon  application  for  a  peremptory  mandamus  on  a  false  re- 
turn, the  material  issues  were  found  in  favor  of  plaintiflF,  the  court 
held  that  the  judgment  should  be  that  a  peremptory  mandamus 
issue  to  the  defendants,  commanding  them  to  audit  a*  claim  as  com- 
manded by  the  alternative  writ.  People  v.  Supervisors  of  JHch- 
rrumd,  28  N.  Y.  112.  It  was  held  under  former  Code,  in  35  Barb. 
644;  on  appeal,  26  N.  Y.  316,  that  although  issues  of  fact  had  been 
tried  by  a  jury,  the  court  may  grant  or  refuse  the  writ,  as  it  deems 
proper.  AVhere  the  fact  on  which  the  right  to  a  peremptory  man- 
damtts  depends  is  controverted,  the  issue  must  bo  tried  before  the 
peremptory  writ  can  issue,  and  the  trial  must  not  be  on  conflicting 
afiSdavita,  but  by  a  jury.     People  v.  Green,  1  Ilun,  1.     But  if  the 
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return  shows  the  examination  of  a  long  account  is  involved,  a  com- 
pulsory reference  may  be  ordered.  People  v.  Wads^oorth^  61  How. 
57.  The  issues  of  fact  arising  upon  the  return  to  the  writ  may  be 
brought  on  in  the  usual  manner,  and  a  motion  to  settle  issues  is  not 
necessary.  The  return  is  to  be  treated  in  all  respects  like  the  ansvrer 
to  a  complaint,  to  which  no  reply  is  required.  The  old  rule,  that  by 
not  pleading  to  a  return  the  relator  admits  its  truth,  is  abrogated. 
People  V.  Order  of  the  American  Star^  53  X.  T.  Super.  66. 

g  2084.  An  issue  of  fact,  joined  upon  an  altemative  writ  of  mandamuM^  granted 
at  a  Special  Term  of  the  Supreme  Court,  is  triable  in  the  county  wherein 
it  is  alleged  in  the  writ  that  the  material  facts  took  place,  unless  the  court 
directs  it  to  be  tried  elsewhere.  An  issue  of  fact,  joined  upon  an  alternative 
writ  of  mandamuSt  granted  at  a  General  Term,  is  triable  in  the  county,  which 
determines  the  judicial  department,  wherei^  the  application  for  the  writ  must  be 
made;  unless  the  General  Term  directs  it  to  be  tried  in  another  county  of  the 
same  judicial  department.  Where  the  writ  was  granted  at  the  General  Term,  the 
General  Term  may  detail  a  General  Term  justice,  of  the  same  or  another  judi- 
cial department,  to  preside  at  the  trial.  Upon  the  trial  of  an  issue  of  fact,  joined 
upon  an  alternative  writ  of  mandamtis,  the  verdict,  report,  or  decision  must  be 
returned  to,  and  the  final  order  thereu})on  must  be  made  by,  the  General  or  the 
Special  Term,  as  the  case  requires. 

§  2085.  An  issue  of  law,  joined  upon  an  alternative  writ  of  mandamus^  granted 
at  the  General  Term,  must  be  tried,  and  the  final  order  thereupon  must  be  made, 
at  the  General  Term. 

§  2086.  Where  an  alternative  writ  of  mandamus  has  been  issued,  costs  may  be 
awarded,  as  in  an  action;  except  that,  upon  making  a  final  order,  the  costs  are  in 
the  discretion  of  the  court.  Where  a  peremptory  mandamus  is  granted,  without 
a  previous  alternative  mandamus,  costs,  not  exceeding  fifty  dollars  and  disburse- 
ments, may  be  awarded  to  either  party,  as  upon  a  motion. 

Costs  will  not  ordinarily  be  given  against  an  officer  acting  in  good 
faith.  People  v.  Brinkerhoff^  68  N.  T.  259.  It  was  held  at  Special 
Term,  in  People  v.  Produce  Exchange^  64  How.  523,  that  under 
this  section  only  motion  costs  conld  be  allowed,  where  a  peremptory 
mandamus  is  denied  without  an  alternative  writ.  In  People^  ex 
rel.  Bray^  v.  Board  of  Supervisors  of  Ulster  County y  65  How.  327 ; 
and  on  appeal  in  same  case  to  General  Term,  Third  Department, 
aflBrmed,  31  Hun,  8S,  it  was  held  that  full  costs  as  of  an  argument, 
and  not  costs  of  non-enumerated  motion  were  to  be  allowed  at  Gen- 
eral Term,  and  that  this  section  does  not  apply  to  costs  on  appeal. 
The  equity  of  each  case  will  govern  the  allowance  of  costs,  and  when 
the  order  is  silent  as  to  costs  they  will  not  be  allowed.  People  v.  Dens- 
more,  1  Barb.  557 ;  People  v.  Supervisors  of  Dutchess,  3  How.  380. 
It  is  not  the  practice,  upon  awarding  a  peremptory  writ,  to  grant 
costs  against  judges  or  other  subordinate  courts,  or  other  public  offi- 
cers intrusted  with  the  discharge  of  judicial  duties.     Uecoxv,  EUts^ 
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19  Wend.  157.  Nor  against  any  public  oflScer,  when  it  appears  his 
refnsal  to  comply  with  the  demand  of  the  relator  was  conscientious, 
and  founded  on  reasonable  grounds.  People  v.  Flagg^  5  Abb.  232. 
But  when  judges  make  a  return  it  has  been  held  otherwise,  on  the 
ground  that  they  are  then  presumed  to  be  indemnified  by  the  party 
in  interest.  People  v.  Common  Pleaa^  18  Wend.  534.  It  was  held 
in  1874,  in  People^  ex  rel.  City  of  Lockportj  v.  Supervisor e  of 
Niagara^  50  How.  353,  that  costs  on  final  determination  on  a  trial  of 
mandamus  were  to  be  taxed  according  to  Laws  of  1844,  chap.  273. 
As  to  the  present  practice,  see  Code  of  Procedure,  §§3240  and 
3258  as  to  double  costs.  It  is  not  sufficient  to  render  one,  not  a 
party  to  the  record,  liable  for  costs,  that  the  return  was  made  at  his 
request,  and  that  he  opposed  the  issuing  of  the  peremptory  writ. 
People  V.  Common  Pleas^  2  Wend.  301.  But  a  party  resisting  a 
mandam,u%  by  requiring  the  relators  to  plead  or  demur,  and  subse- 
quently joining  in  demurrer,  is  liable  to  costs  of  the  demurrer  if 
relator  has  judgment.  People  v.  Common  Pleaa^  3  Wend.  304. 
Costs  should  follow  the  denial  of  a  motion  for  a  writ  where  the  de- 
fendant opposed,  and  the  law  is  plain  against  the  relator.  People  v. 
CoJhum^  20  How.  378.  A  public  officer  is  entitled  to  double  costs 
where  he  succeeds  upon  proceedings.  People  v.  CcXbome^  20  How. 
378.  It  was  held  under  the  former  Code  that  when  an  alternative 
writ  was  awarded  and  return  made  and  trial  had,  costs  should  be 
taxed  according  to  the  fee-bill  under  the  Revised  Statutes.  This 
section,  of  course,  determines  the  practice  and  conforms  the  fee-bill 
to  the  Code,  as  in  other  cases. 

§  2087.  An  appeal  from  an  order  granting  a  peremptory  writ  of  mandamus, 
where  an  alternative  writ  of  mandamtu  was  not  previously  issued,  must  be  taken 
as  from  a  final  order  made  in  a  special  proceeding.  An  appeal  from  a  final  order, 
made  upon  an  alternative  mandamus,  must  be  taken  as  an  appeal  from  a  judg 
ment;  and  each  provision  of  law  relating  to  an  appeal  from  a  judgment,  either  to 
the  General  Term  or  to  the  Court  of  Appeals,  is  applicable  thereto.  But  where 
an  appeal  is  taken,  as  prescribed  in  this  section,  from  an  order  of  the  General 
Term,  granting  a  peremptory  m>andamus,  made  upon  an  original  application,  or 
from  a  final  order  made  upon  an  alternative  mandamus  granted  at  the  General 
Term,  the  execution  of  the  order  appealed  from  shall  not  be  stayed,  except  by  the 
order  of  the  same  General  Term,  made  upon  such  terms,  as  to  security  or  other- 
wise, as  justice  requires. 

Where  the  Special  Term  denies  a  peremptory  writ  of  mandamus 
on  the  specific  ground  mentioned  in  the  order  that  the  relator  can 
maintain  an  action  at  law  on  his  demand,  the  General  Term,  on 
appeal,  is  not  restricted  to  that  ground,  if  there  is  any  other  proper 
ground  for  denial  appearing  in  the  papers.     People^  ex  rel.  Bagley^ 


86  The  Writ  of  Mandamus. 

V.  Chretmy  1  Hun,  1,  Where  one  of  the  claimants  for  property  in 
the  sheriff's  possession  moves  for  a  mandamus  against  the  sheriff  to 
compel  him  to  deliver  it,  and  is  opposed  by  the  sheriff  with  an  affi- 
davit of  the  other  claimant,  such  other  claimant  cannot  appeal,  not 
being  a  party  to  the  record,  even  though  he  was  recognized  as  an 
appellant  at  General  Term.  People^  ex  rel.  LeSj  v.  Lynch^  54  N. 
Y.  681.  Where  the  facts  give  the  court  jurisdiction,  granting  or 
refusing  the  writ  is  so  far  discretionary,  that  the  Court  of  Appeals 
will  not  ordinarily  review  the  exercise  of  discretion.  In  re  Sage^  70 
N.  Y.  220 ;  People  y.  Ferris^  76  id.  326 ;  People  v.  Campbell,  72 
id.  496.  And  in  such  a  case  no  appeal  lies,  unless  the  discretion  of 
the  General  Term  has  been  abused.  In  re  Dederick,  11  N.  Y.  595 ; 
People  v.  Clydey  69  id.  603 ;  People  v.  Thompeon,  99  id.  641.  This 
rule  is  not  in  conflict  with  the  principle  asserted  in  People,  ex  rel.^ 
V.  Metropolitan  R.  R,  Co,,  26  Hun,  82,  that  judgment  adverse  to 
relator  not  disposed  of  on  mere  grounds  of  discretion,  but  on  the 
merits,  is  reviewable  by  the  Court  of  Appeals.  But  if  a  motion  for 
a  peremptory  writ  on  answering  affidavits  is  absolutely  denied,  a 
subsequent  motion  to  modify  the  order,  so  as  to  permit  an  alterna- 
tive writ  to  issue,  is  addressed  to  the  discretion  of  the  court,  and  not 
reviewable  in  the  Court  of  Appeals.  Peopls,  ex  rel.  Ins,  Co.,  v. 
Fair  man,  91  N.  Y.  885.  A  party  who  has  obtained  an  extension 
of  time  to  comply  with  a  mandamus  cannot  thereafter  appeal. 
People  V.  Rochester  R.  R.,  15  Hun,  188.  Where  the  General 
Term  erroneously  ordered  a  peremptory  mandamus  for  payment  of 
the  whole  of  a  claim,  the  Court  of  Appeals  allowed  an  alternative 
writ  to  try  the  disputed  questions.  People  v.  Schryver,  69  N.  Y. 
242.  A  party  on  appeal  cannot  successfully  urge  that  the  delay 
occasioned  by  his  action  in  appealing  will  render  the  writ  unavailing 
if  issued.  People  v.  Contracting  Board,  46  Barb.  254.  It  is  said 
that  when  an  application  is  made  for  2^mandamus  a  respondent  may 
move  to  vacate  former  orders  granting  the  writ,  though  the  time  to 
appeal  from  them  has  passed.  People  v.  Cooper,  24  Hun,  337.  On 
appeal  from  an  order  adjudging  one  guilty  of  contempt  in  not  obey- 
ing the  writ,  the  question  as  to  the  propriety  of  granting  the  writ 
cannot  be  considered.  People  v.  Rochester  R.  R.  Co.,  76  N.  Y. 
294.  An  appeal  to  the  Court  of  Appeals  from  an  oixier  of  the  Gen- 
eral Term  affirming  an  order  of  the  Special  Term,  granting  a  per- 
emptory writ  of  mandamus,  is  taken  as  from  a  final  order  made  in 
a  special  proceeding,  and  not  as  from  a  judgment.  People,  ex  rel. 
Collins,  v.  Spicer,  34  Hun,  584.  An  appeal  lies  to  the  General 
Term  from  the  order  or  judgment  of  the  Special  Term.     People  v. 
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Scfioonmdker^  19  Barb.  657.  And  from  the  General  Term  to  the 
Court  of  Appeals,  People  v.  Churchy  20  N.  T.  529  ;  People  v.  Svr 
pervisorSf  45  id.  196 ;  People  v.  HawJcins^  46  id.  9 ;  People  v.  Koa- 
trand,  id.  375  ;  Becker  v.  People^  18  id.  487.  This  is  true  in  all 
cases  "where  the  decision  does  not  rest  solely  in  discretion  whether 
the  writ  was  granted  on  application  in  the  first  instance  for  a  per- 
emptory writ,  or  on  granting  the  peremptory  writ  after  an  alterna- 
tive writ  has  issued.  People  v.  Sturtevani,  9  How.  304 ;  People  v. 
Lewisj  28  id.  159, 170.  This  is  a  change  from  the  practice  previous 
to  the  Code.  This  view  is  in  accordance  with  the  practice  as  estab- 
lished in  the  Court  of  Appeals,  that  the  argument  on  appeal  in  man- 
damus cases  must  be  heard  as  on  an  appeal  from  an  order,  and  the 
appeal  does  not  take  its  place  on  the  regular  calendar,  but  on  the 
motion  calendar,  with  appeals  from  orders,  and  the  time  given  for 
argument  is  the  same  as  on  appeals  from  orders.  But  an  appeal  to 
the  Court  of  Appeals  from  an  order  of  General  Term,  reversiug  a 
judgment  of  Special  Term  granting  a  new  trial  on  alternative  writ, 
after  trial  of  issues  of  fact,  is  not  an  appeal  from  an  order,  and 
should  not  be  brought  on  as  a  motion,  but  should  be  placed  on  the 
general  calendar.     People  v.  Laidlaw^  102  N.  Y.  588. 

§  2088.  Where  a  return  has  been  made  to  an  alternative  writ  of  inandamuSt 
j  issaed  upon  the  relation  of  a  private  person,  the  court,  upon  making  a  final  order 

for  a  peremptory  mandamiiSt  must,  also,  if  the  relator  so  elects,  award  to  the  re- 
lator, against  the  defendant  who  made  the  return,  the  same  damages,  if  anj, 
which  the  relator  might  recover  in  an  action  against  that  defendant  for  a  false  re- 
turn. The  relator  may  require  his  damages  to  be  assessed  upon  the  trial  of  an 
issue  of  fact,  if  the  verdict,  rex)ort,  or  decision  is  in  his  favor.  Where  he  is  en- 
titled to  a  final  order,  for  any  other  cause,  he  maj  require  them  to  be  assessed  as 
in  an  action.     Such  an  assessment  of  damages  bars  an  action  for  a  false  return. 

§  2089.  The  proceedings  upon  a  writ  of  mandamus,  granted  at  a  Special  Term, 
may  be  stayed,  and  the  time  for  making  a  return,  or  for  doing  any  other  act 
thereupon,  as  prescribed  in  this  article,  may  be  enlarged,  as  in  an  action,  by  an 
order  made  by  a  judge  of  the  court,  but  not  by  any  other  ofiicer.  Where  the  writ 
was  granted  at  the  General  Term,  an  order  staying  the  proceedings,  or  enlarging 
the  time  to  make  a  return,  can  be  made  only  by  a  General  Term  justice  of  the 
same  department;  and  where  notice  has  been  given  of  an  application  for  a  man- 
damus  at  a  General  Term,  or  an  order  has  been  made  to  show  cause,  at  a  General 
Term,  why  a  mandamus  should  not  issue,  a  stay  of  proceedings  shall  not  be 
granted,  before  the  hearing,  by  any  court  or  judge. 

The  application  for  stay  at  Special  Term  may  be  made  on  argu- 
ment, and  the  stay  embodied  in  the  writ ;  or,  the  better  practice  is 
to  enter  an  order  staying  proceedings  on  the  writ  pending  an  appeal; 
or,  in  case  the  application  is  not  made  until  after  order  entered,  it  may 
be  made  upon  an  affidavit  setting  out  the  facts,  and  that  an  appeal  has 
been  or  is  about  to  be  taken.  No  notice  of  the  application  is  neces- 
sary, unless  required  by  the  court  to  which  the  application  is  made. 
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Precedent  for  Order  Staying  Proceedings,  Pendhig  A2)j)eal,  Made  on 

the  Argument. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  City  Hall  in  Albany, 

on  the  20th  day  of  December,  1885: 
Present  —  Hon.  R.  W.  Peckham,  Justice. 

SUPREME  COURT. 

The  People  of  the  State  of  New  York 

agst. 

The  Board  of  Supervisors  of  the  County 
of  Ulster. 


An  application  having  been  this  day  made  for  a  writ  of  mandamus 
directing  the  board  of  supervisors  of  the  county  of  Ulster  to  levy  and 
assess  on  the  taxable  property  of  said  county  the  sum  of  $28,098,  and 
the  same  having  been  granted  by  order  of  the  court,  after  hearing  1. 
H.  Maynard,  deputy  attorney-general,  for  the  motion,  and  J.  Newtoa 
Fiero,  opposed,  audit  appearing  that  the  defendant  is  about  taking  an 
appeal  from  said  order,  on  motion  of  defendant's  counsel  it  is  or- 
dered that  all  proceedings  on  said  writ  be  stayed  until  the  expiration 
of  the  time  to  appeal  from  said  order,  and  in  case  such  appeal  is 
taken,  then  that  all  proceedings  thereon  be  stayed  till  the  hearing  and 
determination  of  said  appeal. 

Enter  in  Ulster  county.  R  W.  Peckham. 

§  2090.  Where  a  final  order  awards  a  peremptory  mandamus  directed  to  a  pub- 
lic officer,  board,  or  other  body,  commanding  him  or  them  to  perform  a  public 
'duty,  enjoined  upon  him  or  them  by  special  provision  of  law,  if  it  appears  to  the 
court  that  the  officer,  or  one  or  more  members  of  the  board  or  body  have,  without 
just  excuse,  refused  or  neglected  to  perform  the  duty  so  enjoined,  the  court,  be- 
sides awarding  to  the  relator  his  damages  and  costs,  as  prescribed  in  this  article, 
may,  in  the  same  order,  impose  a  fine  not  exceeding  two  hundred  and  fifty  dollars, 
upon  the  officer,  or  upon  each  member  of  the  board,  who  has  so  refused  or  neg- 
lected. The  fine,  when  collected,  must  be  paid  into  the  treasury  of  the  State; 
and  the  payment  thereof  bars  any  action  for  a  penalty,  incurred  by  the  person  so 
fined,  by  reason  of  his  refusal  or  neglect  to  perform  the  duty  so  enjoined. 

The  writ  of  9nandamus  is  an  order  of  the  court  within  the  mean- 
ing of  the  statute;  providing  for  punishment  as  for  a  contempt  for 
disobedience  of  any  lawfnl  order  of  a  court  of  record,  and  the  fine 
imposed  in  such  a  case  may  include  a  reasonable  compensation  for 
relator's  attorney. 

The  provisions  of  the  Revised  Statutes  that  when  a  peremptory 
writ  is  directed  to  a  public  oflScer  or  board,  requiring  them  to  per- 
form a  public  duty,  and  it  shall  appear  they  have  neglected  so  to  do, 
a  fine  of  $250  may  be  imposed,  was  not  intended  to  prescribe  the 
punishment  for  disobeying  the  writ,  but  to  enforce  a  fine  for  past 
neglect,  in  addition  to  awarding  the  writ.  But  the  directors  of  a 
corporation  are  not  a  public  officer,  body  or  board  under  this  statute. 
People  V.  State  Line  B.  R.,  76  N.  Y.  294. 
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This  decifiion,  although  made  before  the  Code,  seems  still  to  be 
in  point  as  the  changes  made  (2  K.  S.  S87,  §  60)  by  this  section 
are  slight  and  do  not  seem  to  affect  this  question. 

In  People  v.  Supervisors  of  Delaware^  45  N.  Y.  196,  a  second 
writ  was  served  where  first  writ  had  not  been  fully  obeyed.  For 
the  decisions  relating  to  the  right  to  the  writ,  and  the  law  govemin*^ 
its  allowance,  the  practitioner  is  referred  to  High  on  Extraordi- 
nary Remedies,  Moses  on  Mandamus,  and  Wood  on  Mandamus. 


CHAPTER    V. 

THE  WRIT  OF  PROHIBITION. 

The  writ  of  prohibition  is  issued  to  forbid  a  court  to  which  it  is 
directed  from  proceeding  in  a  suit  or  matter  depending  before  such 
court  upon  the  ground  that  the  cognizance  of  such  suit  or  action 
does  not  belong  to  it.     Bacon's  Abridgment,  title  "  Prohibition." 

It  is  an  extraordinary  judicial  writ  issuing  out  of  a  court  of 
superior  jurisdiction  and  directed  to  an  inferior  court,  and  for  the 
purpose  of  preventing  the  inferior  tribunal  from  usurping  a  juris- 
diction which  does  not  belong  to  it.  It  is  used  to  keep  inferior 
courts  within  the  limits  and  bounds  prescribed  for  them  by  law. 
People  V.  WdrJcSy  7  Wend.  486 ;  People  v.  Supervisors^  1  Hill,  195. 
And  such  being  its  object,  its  use  in  all  proper  cases  should,  says 
Judge  Selden,  in  Quimho  Appo  v.  People^  20  N.  Y.  531,  be  upheld 
and  encouraged,  since  it  is  of  vital  importance  to  the  due  administra- 
tion of  justice,  that  every  tribunal  invested  with  judicial  functions 
should  be  confined  strictly  to  the  exercise  of  those  powers  with 
which  it  has  been  by  law  intrusted. 

It  is,  however,  to  be  resorted  to  only  in  cases  where  the  usual  and 
ordinary  forms  of  remedy  are  insufficient  to  afford  i^edress,  and  it  is 
a  principle  of  universal  application,  and  one  which  lies  at  the  very 
foundation  of  the  writ  of  prohibition,  that  the  jurisdiction  is  strictly  con- 
fined to  cases  where  no  other  remedy  exists,  and  it  is  always  a  sufficient 
reason  for  withholding  the  writ  that  the  party  aggrieved  has  another 
and  complete  remedy  at  law.     Kx  parte  BraudlacJU^  2  Hill,  367. 

Its  office  is,  says  Justice  Cowen,  in  the  same  case,  to  prevent 
courts  from  going  beyond  their  jurisdiction  in  the  exercise  of  judi- 
cial, not  ministerial  power;  otherwise  the  writ  might  be  sought 
whenever  a  justice  of  the  peace  was  about  to  issue  civil  or  even 
criminal  process  irregularly. 
12 
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The  writ  will  only  issue  to  prevent  some  action  "  which  is  con- 
trary to  the  general  laws  of  the  land ;  "  no  question  but  jurisdiction 
can  be  tried.  Where,  however,  the  statute  has  imposed  restrictions  as 
to  the  circumstances  under  which  an  "inferior  court,  or  judge 
thereof,"  may  act  in  matters  otherwise  within  its  jurisdiction,  and 
these  restrictions  are  disregarded,  the  party  aggrieved  may  have  a 
remedy  by  prohibition.     People  v.  Nichols^  79  X.  T.  682, 

In  Peoplej  ex  rel,  Adama^  v.  Westbrook^  89  N.  Y,  152,  it  is  said 
that  the  writ  of  prohibition  is  an  extraordinary  remedy,  and  should 
be  issued  only  in  cases  of  extreme  necessity,  and  not  for  grievances 
which  may  be  redressed  by  ordinary  proceedings  at  law  or  in  equity 
or  by  appeal,  and  is  not  demandable  as  matter  of  right,  but  of  sound 
judicial  discretion,  to  be  granted  or  withheld  according  to  the  cir- 
cumstances of  each  particular  case.  It  does  not  lie  to  prevent  a 
subordinate  court  from  deciding  erroneously,  or  from  enforcing  an 
erroneous  judgment  in  a  case  which  it  had  a  right  to  adjudicate. 
In  all  cases,  therefore,  where  the  inferior  court  has  jurisdiction  of 
the  matter  in  controversy,  the  Superior  Court  will  refuse  to  inter- 
fere by  prohibition,  and  will  leave  the  party  aggrieved  to  procure 
the  ordinary  remedies  for  the  correction  of  errors.  JSb  parte  Gor- 
don^  2  Hill,  3G3  ;  People  v.  Seward,  7  Wend.  518. 

It  will  not  go  to  restrain  an  inferior  court  from  proceeding  on  the 
ground  of  insufficiency  of  papers  on  which  process  was  obtained, 
since  the  court  itself  may  afford  ample  relief  by  appeal.  People  v. 
Marine  Courts  36  Barb.  341.  It  will  not  be  granted  until  it  ap- 
pears that  the  party  aggrieved  1ms  applied  in  vain  to  the  inferior 
tribunal  for  relief,  and  is  to  be  used  with  great  caution  and  forbear- 
ance for  the  furtherance  of  justice,  and  to  secure  order  and  regu- 
larity in  judicial  proceedings  when  ordinary  remedies  are  not  appli- 
cable. High  on  Ext.  Rem ,  §  765.  It  issues  only  to  prevent  the 
commission  of  an  act,  and  not  to  undo  what  has  been  already  per- 
formed.    United  States  v.  Hoffman^  4  Wall.  158. 

The  writ  will  run  where,  as  is  held  by  Justice  Selden,  in  Quimbo 
Appo  V.  People,  20  N.  Y,  531,  in  a  matter  of  which  a  tribunal  has 
jurisdiction,  it  goes  beyond  its  legitimate  power,  and  when  handling 
matters  clearly  within  its  cognizance,  it  transgresses  the  bounds 
prescribed  by  law.  It  lies  to  prevent  the  exercise  of  an  unauthor- 
ized power  in  a  cause  or  proceeding  of  which  the  subordinate  tribunal 
has  jurisdiction,  and  its  scope  ought  not  to  be  abridged,  as  it  is  far 
better  to  prevent  the  exercise  of  an  unauthorized  power  than  to  be 
driven  to  the  necessity  of  correcting  the  error  after  it  is  committed. 
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The  codifiers,  in  reporting  to  the  legislature  their  labors  as  to  this 
portion  of  the  Code,  state  that  they  have  only  undertaken  to  reach 
the  methods  of  procedure,  which  they  found  exceedingly  cumbersome 
and  intricate,  and  have  confined  themselves  to  simplifying  the  proceed- 
ings, reducing  them  to  order  and  making  them  as  brief  as  possible. 

Where  a  remedy  exists  by  appeal  or  otherwise  to  correct  an  error 
of  law  or  practice,  the  writ  will  not  be  granted.  People^  ex  rel,^  v. 
Clute^  42  How.  157  ;  People,  ex  rel,,  v.  Nichols^  79  N.  Y.  582.  It 
should  be  issued  only  in  cases  of  extreme  necessity  and  not  for 
grievances  which  may  be  redressed  by  ordinary  proceedings  at  law, 
or  in  equity,  or  by  appeal.  People,  ex  rel,,  v.  Westhrook,  89  N.  Y. 
152.  The  Kime  principle  is  decided  in  the  following  cases :  People 
V.  Common  Pleas,  43  Barb.  278 ;  Ex  parts  BravMacht,  2  Hill, 
367 ;  People  v.  BvsseU,  19  Abb.  136 ;  Sweet  v,  Hulbert,  51  Barb. 
312 ;  PeopU  v.  Marine  Court,  36  id.  341;  People  v.  Talcott,  21 
Hun,  591.  It  is  not  intended  to  be  used  to  correct  errors  which 
may  arise  on  a  trial  and  may  be  corrected  on  appeal.  People  v. 
McAdam,  2  Civ.  Pro.  86.  It  was  not  intended  the  writ  should  be 
used  as  a  means  of  interfering  with  the  orderly  practice  of  the 
courts,  or  as  a  method  of  staying  summary  proceedings.  People  v. 
ParJcer,  63  How.  3 ;  People  v.  Rinell,  19  Abb.  136.  It  is  a  pre- 
ventive and  not  a  corrective  remedy.  People  v.  Commissioners  of 
Ecoise,  61  How.  514;  Thompson  v.  Tm^,  60  N.  Y.  31.  The 
scope  of  the  writ  and  cases  in  which  it  is  proper,  and  principles  gov- 
erning its  use  are  fully  discussed  in  the  case  last  cited,  covering 
very  many  of  the  matters  heretofore  discussed,  and  the  case  will  be 
found  an  authority  upon  numerous  points  as  to  the  practice  under 
the  writ ;  among  other  things,  that  the  Revised  Statutes  did  not 
change  the  character  of  the  writ,  or  permit  any  question,  except  that 
of  jurisdiction,  to  be  raised  or  tried  under  it.  This  principle  seems 
to  be  equally  applicable  under  the  present  Code.  It  is  further  held 
that  an  appeal  will  not  be  restrained  by  the  writ  and  that  the  writ 
issuing  out  of  the  Supreme  Court  can  in  nowise  affect  the  practice 
or  jurisdiction  of  the  Court  of  Appeals,  or  the  rights  of  the  parties 
to  its  process  or  a  hearing  therein,  these  questions  being  for  that 
court  to  determine.  In  a  recent  case  reiterating  the  rule  that  the 
writ  is  not  a  writ  of  right  and  will  not  be  granted  in  a  case  where 
another  adequate  remedy  exists,  it  was  refused  against  a  referee  to 
prevent  him  from  opening  a  case  after  it  had  been  submitted.  Peo- 
ple V.  Cminty  Court  of  Kings,  23  Week.  Dig.  137.  The  writ  lies 
to  restrain  proceedings  of  supervisors,  judicial  in  their  nature,  under 
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a  notice  which  confers  no  jurisdiction.  People  v.  Supervisors^  63 
IIow.  411.  The  writ  issues  to  prevent  a  court  from  trying  a  case 
between  sailors  and  officers  of  a  foreign  vessel  where  a  treaty  stipu- 
lated what  courts  should  have  jurisdiction.  People  v.  Marine 
Courts  6  Ilun,  214.  It  lies  to  determine  the  jurisdiction  of  surrogates 
of  different  counties  dependent  upon  the  residence  of  a  decedent. 
People  V.  Waldron^  52  How.  221.  It  lies  to  restrain  the  removal  of 
a  city  officer  by  the  mayor  where  he  does  not  possess  the  power  of 
removal.  In  such  a  case  the  mayor  acts  judicially.  People  v. 
Cooper^  57  How.  41G.  It  will  also  issue  to  prevent  an  officer  from 
proceeding  under  an  unconstitutional  statute.  Sweet  v,  Hulhert^  51 
Barb.  312.  It  will  not  issue  to  restrain  the  board  of  police  justices 
of  New  York  city  in  appointing  and  removing  clerks  of  courts, 
since  in  so  acting  they  do  not  act  as  a  court.  Norton  v.  Dowling^ 
46  How.  7.  It  will  not  interfere  with  the  exercise  of  ministerial 
as  distinguished  from  judicial  powers.  People  v.  Supervisors  of 
Queens^  1  Hill,  201 ;  Ed  parte  Braudlacht^  2  id.  367.  Nor  will  it  lie 
on  a  mere  point  of  practice  where  the  court  has  jurisdiction  of  the 
general  subject  of  the  cause.  People  v.  Marino  Courts  36  Barb.  341 ; 
People^  ex  rel.^  v.  Oyer  and  Terminer ,  27  How.  14 ;  People  v. 
Russelly  49  Barb.  351 ;  14  Abb.  266.  It  will  not  be  granted  to  a 
relator  who  has  been  aggrieved  because  of  the  irregularity  of  the 
form  of  a  judgment  and  who  has  a  plain  remedy  by  application  to 
the  court,  which  rendered  it,  for  correction,  even  if  a  court  is  assum- 
ing to  act  without  authority,  and  the  relator  can  protect  himself  by 
proper  objections  and  by  exceptions  when  the  case  is  on  trial,  and  by 
appeal  from  the  decision.  People,  ex  rel,  SalJce,  v.  Taloott,  21  Hun, 
591.  A  writ  of  prohibition  will  not  issue  to  prevent  a  judge  of  a 
District  Court  in  New  York  city  from  entertaining  and  acting  on  an 
application  to  open  a  default  taken  before  him.  People,  ex  rel. 
Lumm,  V.  Langiein,  12  Week.  Dig.  20.  There  must  be  a  violation 
of  a  statutory  restriction  or  an  unlawful  exercise  of  jurisdiction ; 
an  error  in  practice  affords  no  grounds  for  the  writ.  People,  ex  rel. 
Mayor,  v.  Nichols,  79  N.  Y.  582.  It  does  not  lie  when  a  court  has 
only  overruled  preliminary  objections  and  the  relator  can  have  a 
remedy  against  a  final  order  by  injunction.  People,  ex  rel.  Cook,  v. 
Parker,  63  How.  3.  The  common-law  rule  that  prohibition  is  a 
preventive  remedy  and  not  a  corrective  one  is  said,  in  People,  ex 
rel.  Gould,  v.  Commissioners  of  Excise  of  New  York,  61  How. 
514,  not  to  have  been  changed  by  the  Code  of  Civil  Procedure.  A 
writ  when  granted   will  not  operate  to  restrain   the  party  named 
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therein  generally,  or  from  doing  any  act  save  proceeding  in  the  pro- 
hibited suit  or  matter.  Thompson  v.  Tracy^  60  N.  Y.  31.  The 
writ  will  not  be  issued  to  restrain  a  surrogate  from  taking  proof  of 
a  will  offered  for  probate  on  the  ground  that  the  decedent  was  not 
a  resident  of  the  county,  under  the  rule  that  it  will  not  be  allowed 
where  the  relator  has  an  adequate  remedy  by  Appeal.  People^  ex 
reL  JameSj  v.  Surrogate  of  Putnam^  36  Hun,  218.  While  a  mag- 
istrate is  proceeding  within  the  scope  of  his  jurisdiction  and  is 
chargeable  with  no  malice  or  misconduct,  his  proceedings  cannot  be 
arrested  by  the  writ  of  prohibition,  however  erroneous  or  irregular  his 
decisions  may  be.  People ^  exrel.  Smithy  v.  Grogan^  3  N.  Y,  Grim. 
R.  335,  citing  the  leading  cases.  The  writ  will  not  issue  to  deter- 
mine whether  a  surrogate  is  a  creditor  where  citation  is  issued  on 
his  own  petition  to  executors,  he  acting  as  receiver  and  another 
person  acting  as  surrogate  under  the  statute.  This  is  properly 
determined  on  appeal.  People^  ex  reL,  Oahly^  v.  Petty^  32  Hun, 
443.  Where  an  accused  person  elects  to  be  tried  by  court  having 
jurisdiction,  a  writ  of  prohibition  will  not  be  granted  against  the 
court,  though  its  judgment  is  erroneous,  if  there  is  a  remedy  by 
appeal.  People^  ex  rel.  Vatham,  v.  Court  of  Special  Sessions,  N. 
Y.  Daily  Register,  Jan.  3,  1884. 

Summary  proceedings. — The  writ  of  prohibition  will  not  issue  to 
restrain  summary  proceedings  where  the  petition  presents  facts  proper 
for  the  consideration  of  the  officer  to  whom  it  is  directed,  but  defend- 
ant should  litigate  the  matter  in  the  proceedinp^.  People,  ex  rel, 
£rowne,  v.  McAdam,  2  Civ.  Pro.  52.  Where  the  justice  has  juris- 
diction of  the  case  and  the  subject-matter,  prohibition  is  not  proper. 
People,  exrel,,  v.  McAdam,  84  N.  Y.  287 ;  reversing  22  Hun,  559. 

Where  the  justice  has  jurisdiction  of  the  proceedings  the  writ  will 
not  lie  to  restrain  the  execution  of  the  warrant  to  dispossess  the  ten- 
ant, upon  the  ground  of  an  error  of  the  justice  in  the  proceedmgs. 
The  remedy  is  by  appeal.  Citing  Enox  v.  McDonald,  25  Hun, 
268 ;  People  v.  l^etson,  3  How.  (N.  S.)  381.  Prohibition  will  lie 
where,  although  there  is  jurisdiction  on  proper  allegations  in  general, 
yet  there  is  none  on  the  facts  stated  in  the  applicant's  affidavit 
for  the  order  to  show  cause.  The  jurisdiction  is  special  and  limited, 
and  the  magistrate  is  strictly  confined  to  the  terms  of  the  act ;  a  cause 
must  be  shown  by  the  papers  which  is  within  the  statute  before  the 
magistrate  can  act.  People,  ex  reL,  v.  McAdam,  22  Hun,  559,  re- 
versed on  another  point,  84  N.  Y.  287,  supra. 

§  2091.  A  writ  of  problbition  is  either  alternative  or  absolute.     The  alternative 
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writ  may  be  granted  upon  an  affidavit,  or  other  written  proof,  allowing  a  proper 
case  therefor,  and  either  with  or  without  previous  notice  of  the  application,  as 
the  court  thinks  proper. 

The  Superior  Court  may  issue  the  writ.     Norton  v.  Vowling^  46 
How.  7. 

Precedent  for  Affidavit  for  Writ  from  General  Term. 

In  the  Supreme  Court  of  the  State  of  New  York,  )       . 
ail/  and  County  of  New  York,  J       * 

Edward  Cooper,  of  said  city,  beinff  duly  sworn,  says  he  is  mayor  of 
the  city  of  New  York.  That  about  Maren,  1879,  certain  proceedings 
were  instituted  before  him  for  the  purpose  of  investigating  the  official 
conduct  of  Sidney  P.  Nichols  as  commissioner  of  police  of  said  city, 
and  such  proceedings  were  conducted  and  carried  on  according  to 
law,  and  the  said  Nichols  was  given  an  opportunity  to  be  heard  before 
him  in  relation  to  said  charges.  The  proceedings  before  said  mayor 
appear  in  a  copy  of  his  return  to  writ  of  certiorari  hereto  annexed. 
That  upon  the  report  of  said  proceedings  to  the  governor  of  the  State 
of  New  York,  a  writ  of  certiorari  was  directed  to  the  said  governor 
and  mayor,  for  the  purpose  of  bringing  before  the  Supreme  Court  for 
review  the  proceedings  had  on  such  hearing  of  the  charges  against 
said  Nichols.  That  as  deponent  is  informed  and  believes,  no  assign- 
ment or  appointment  of  any  Special  Term  to  be  held  in  the  city  of 
New  York  has  been  made  for  the  month  of  September,  1879,  and 
that  the  right  of  jurisdiction  and  review  of  the  decision  made  on  said 
hearing  as  to  the  removal  of  said  Nichols  can  only  be  exercised  at  a 
regularly  appointed  term,  and  not  at  chambers.  That  nevertheless 
Hon.  T.  B.  Westbrook,  sitting  at  Special  Term  at  chambers,  did,  on 
September  16,  1879,  make  an  order,  of  which  a  copy  is  hereto  an- 
nexed, by  which  deponent  is  required  to  show  cause,  on  the  22d  day 
of  September  inst.,  before  him,  the  said  justice,  at  Special  Term,  at 
chambers,  why  the  so-called  judgment  in  the  matter  of  said  Nichols 
should  not  be  reviewed  and  declared  null  and  void. 

Wherefore  deponent  prays  this  court  that  it  will  exercise  the  juris- 
diction and  authority  conferred  upon  it  by  law,  and  issue  a  writ  of 
prohibition  directed  to  the  said  Special  Term,  at  chambers,  so  to  be  held 
on  September  22,  1879,  and  to  the  Hon.  T.  R.  Westbrook,  the  pre- 
siding justice  thereat,  and  to  said  Sidney  P.  Nichols,  prohibiting  the 
said  Special  Term  at  chambers  and  the  said  justice  from  further  enter- 
taining or  i)roceeding  with  the  matter  of  said  writ  of  certiorari,  or 
the  return  thereto,  or  the  matter  set  forth  in  said  order  of  Sep- 
tember 16,  and  prohibiting  and  restraining  the  said  Nichols  from 
bringing  into  eflfect  or  proceeding  upon  any  judgment  which  may  be 
rendered  at  said  term  at  chambers,  and  for  such  other  or  further  re- 
lief as  may  be  just.  Edward  Coopek. 
Sworn  to  before  me,  this  19th  ( 

day  of  September,  1879.      j 

John  Tract,  Notary  Public. 

Precedent  for  Petition  for  Writ  to  Special  Term, 

To  the  Supreme  Court  of  the  State  of  New  York : 
The  petition  of  Henry  C.  Adams,  of  the  city  of  New  York,  shows 
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that  on  or  about  August  1^  1872,  he  commenced  an  action  in  the 
Supreme  Court  against  Peter  G.  Fox,  executor  of  the  last  will  and 
testament  of  Archibald  Fox,  deceased,  and  Lawrence  M.  Fox,  by  tlie 
seryice  of  a  summons  and  complaint  on  them,  the  defendants 
therein,  claiming  in  said  complaint  (show  facts  entitling  petitioner  to 
relief  and  intended  action  by  court). 

Wherefore  this  relator  prays  that  a  writ  of  prohibition  b .  issued  out 
of  this  court,  directed  to  tne  Surrogate's  Court  of  Montgomery  county, 
and  to  Zerah  S.  Westbrook,  surrogate  of  said  county,  and  to  Jacob  C. 
Xellis,  executor  of  the  last  will  and  testament  of  Peter  G.  Fox,  de- 
ceased, defendant  as  aforesaid.  He:n^ky  C.  Abahs. 

{Add  verification  as  to  pleading.) 

§  2092.  Except  where  special  provision  therefor  is  otherwise  made  in  this  arti- 
cle, an  alternative  writ  of  prohibition  can  he  granted  only  at  a  Special  Term  of 
the  ooart.  In  the  Supreme  Court,  the  Special  Term  must  he  one  held  within  the 
judicial  district,  embracing'  the  county  wherein  the  action  is  triable,  or  the  special 
proceeding  is  brought,  in  the  course  of  which  the  matter,  sought  to  be  prohibited 
bj  the  writ,  originated. 

Precedent  for  Order  for  Alternative  Writ  by  Special  Term. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  court-house  at 
Caldwell,  in  and  for  the  fourth  judicial  district,  on  the  21st  day  of 
March,  188G: 

Present  —  Hon.  Joseph  Potter. 

The  People,  ex  rd.  Henry  C.  Adams, 

agst, 

Zerah  S.  Westbrook,  Surrogate  of  the 
County  of  Montgomery,  and  Jacob 
C.  Nellis,  Executor,  etc.,  of  Peter  Q. 
Fox,  deceased. 

On  reading  and  filing  the  affidavit  of  Henry  C.  Adams  it  is  ordered 
that  a  writ  of  prohibition  issue  out  of  this  court  to  the  Surrogate's 
Court  of  Montgomery  county,  and  Zerah  S.  Westbrook,  surrogate,  and 
to  Jacob  C.  !Nellis,  executor,  etc.,  commanding  the  said  court  to  de- 
sist and  refrain  from  making  any  distribution  whatever  of  the  f nnds 
of  thd  estate  of  Peter  6.  Fox,  deceased,  and  from  the  publication  of 
notice  of  such  distribution  to  the  creditors  of  said  deceased  until  the 
final  decision  of  the  Supreme  Court  in  the  action  therein  described, 
and  that  said  writ  be  returnable  on  the  second  Tuesday  of  April  next, 
at  the  opening  of  the  court  on  that  day,  at  the  chambers  of  the  Hon. 
Joeeph  Potter,  at  Whitehall.  Joseph  Potteb,  Justice. 

Form  of  Alternative  Writ  of  Prohibition. 

The  Pey)le  of  the  State  of  New  York  to  Zerah  S.  Westbrook,  County 
Judge  and  Surrogate  of  Montgomery  County,  in  said  State,  and 
to  Jacob  C.  Nellis,  executor  of  the  last  will  and  testament  of  Peter 
0.  Fox,  deceased,  greeting  : 
Whereas,  Henry  C.  Adams,  of  the  city  of  New  York,  has  pre- 
sented to  the  Supreme  Court  of  the  State  of  New  York,  on  the  21st  day 
of  March,  1886,  the  fact  upon  petition  and  affidavit,  and  the  papers 
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accompanying  the  same  in  printed  form,  that  an  action  was  commenced 
by  him  as  the  plaintiff,  by  service  of  a  summons  and  complaint  upon 
Peter  G.  Fox,  executor  of  the  last  will  and  testament  of  Archibald 
Fox,  deceased,  and  Lawrence  M.  Fox,  defendants,  on  or  about  the  1st 
day  of  August,  1872,  to  recover  of  Peter  G.  Fox,  pei*sonally,  the 
amount  due  upon  three  several  iudgmeuts,  viz,  :  (here  state  facts  as 
in  petition)  :  Wherefore  the  said  Henry  C.  Adams  has  prayed  relief  of 
our  said  court,  and  our  writ  of  prohibition  in  that  behalf.  We,  there- 
fore, being  willing  that  the  laws  and  customs  of  our  State  should  be 
observed,  and  that  our  citizens  should  in  nowise  be  oppressed,  do 
command  you  that  you  desist  and  refrain  from  any  further  proceeding 
in  the  matter  of  exhibiting,  proving,  examining,  deciding  upon  or  in- 
termeddling in  any  manner  with  the  said  claims  and  demands  of  the 
said  relators,  so  pending  and  undetermined  in  said  action,  and  await- 
ing the  adjudication  and  decree  of  the  Supreme  Court,  and  that  you 
make  no  order,  decree,  or  adjudication  in  respect  to  the  claims  and 
demands  of  other  creditors  of  said  estate,  inconsistent  with  or  in  any 
manner  prejudicial  to  the  rights,  interests,  claims  and  demands  of  the 
said  relator,  Henry  C.  Adams,  until  the  final  adjudication,  decree,  or 
judgment  of  said  Supreme  Court,  in  the  said  action  so  pending  therein 
as  aforesaid  ;  and  then  only  in  the  manner  and  form,  and  in  accord- 
ance with  the  decree  and  judgment  of  the  said  Supreme  Court  therein, 
or  the  further  order  of  this  court. 

And  also  that  you  desist  and  refrain  from  making  any  distribution 
whatever  of  the  said  funds  of  said  estate,  and  from  publication  of 
notice  of  such  distribution  among  the  creditors  of  said  deceased  until 
the  final  distribution,  decree  or  judgment  of  said  Supreme  Court,  in 
the  said  action  so  pending  and  undetermined  therein,  as  stated,  and 
then  only  in  the  manner  and  form,  and  in  accordance  with  the  decree 
and  judgment  of  the  said  Supreme  Court  therein,  or  the  further  order 
of  this  court. 

And  that  you  show  cause  on  the  second  Tuesday  of  April,  1886,  at 
ten  o^clock,  a.  m.,  of  said  day,  before  the  Special  Term  of  the  Supreme 
Court  of  the  State  of  New  York,  at  chambers  of  Hon.  Joseph  Potter, 
in  Whitehall,  N.  Y.,  why  you  should  not  be  absolutely  restrained  from 
any  further  proceedings  in  respect  to  the  said  claims  and  demands  of 
said  relator,  or  the  claims  and  demands  of  other  creditors  of  said  estate, 
inconsistent  with  or  prejudicial  to  the  said  rights,  claims  rtnd  de- 
mands of  said  relator ;  and  also  from  making  any  distribution  what- 
ever of  the  said  funds  of  said  estate,  and  from  publication  of  notice 
of  such  distribution  among  the  creditors  of  said  deceased,  until  the 
final  adpdication,  decree,  or  judgment  of  the  Supreme  Court,  in  the 
said  action  so  pending  and  undetermined  therein,  as  aforesaid,  or  the 
further  order  of  this  court. 

Witness,  the  Hon.  Joseph  Potter,  one  of  the  justices  of  the 
[l.  s.]      Supreme  Court,  at  the  court-house,  in  the  county  of  Warren, 
the  21st  day  of  March,  A.  D.  188G.    By  the  Court 

Henry  C.  Adams,  Belator,  Daniel  V.  Brown,  Clerk. 

Attorney  in  Person, 

Indorsed  : —  "The  within  writ  of  prohibition  is  hereby  allowed  this 
21st  day  of  March,  1881,  by  the  court.'*         Jqs.  Potter 

Justice  Supreme  Court. 
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§  3093.  An  alternative  writ  of  prohibition  may  he  granted  at  a  General  Term  of 
the  Supreme  Court  only,  directed  generally  to  any  judge  holdin<^,  or  to  hold,  a 
Special  Term  of  the  same  court,  or  directed  to  one  or  more  judges  of  the  same 
court,  named  therein,  in  any  case  where  such  a  writ  may  he  issued  out  of  the  Su- 
preme Court,  directed  to  any  other  court,  or  to  a  judge  thereof.  Such  a  writ  can 
be  granted  only  at  the  General  Term  of  the  judicial  department,  enibraciug  the 
county  wherein  the  action  is  triable,  or  the  special  proceeding  is  brought,  in  the 
coarse  of  which  the  matter,  sought  to  be  prohibited  by  the  writ,  originated,  un- 
less the  General  Term  is  not  in  session;  in  which  case  it  may  be  granted  at  the 
General  Term  of  an  adjoining  judicial  department. 

Precedent  for  Order  for  Alternative  Writ  hy  General  Term. 

At  an  extraordinary  General  Term  of  the  Supreme  Court,  appointed 
by  the  governor  of  the  State  of  New  York,  held  in  and  for  the  first 
department,  at  the  court-house,  in  the  city  and  county  of  New 
York,  on  the  20th  of  September,  1879: 

Present  —  Hon.  Noah  Davis,  Presiding  Justice;  John  E.  Brady  and 
George  C.  Barrett,  Justices, 

The  People  of  the  State  of  New  York, 
on  the  relation  of  Edward  Cooper, 
Mayor  of  the  City  of  New  York, 

ogBt. 

The  Special  Term  at  Chambers,  now 
being  held  in  and  for  the  City  and 
County  of  New  York,  in  the  Court- 
Honse  in  the  City  and  County  of  New 
York,  and  against  the  Hon.  Theodo- 
ric  R.  Westbrook,  the  Justice  pre- 
siding at  said  Special  Term,  and' 
against  Sidney  P.  Nichols,  the  relator 
in  certain  proceedings  pending  in 
said  Special  Term  at  Chambers. 


On  reading  and  filing  the  affidavit  of  Edward  Cooper,  and  the  pa- 
pers and  proceedings  thereto  annexed,  and  the  affidavit  of  William  0. 
Whitney,  and  upon  motion  of  Francis  N.  Bangs  and  Francis  C.  Bar- 
low, of  counsel  for  the  said  Edward  Cooper,  such  mayor  as  aforesaid, 

It  is  ordered  by  the  court  now  here  that  the  said  respondents,  the 
Baid  Special  Term  at  chambers,  the  Hon.  Thcodoric  E.  West- 
brook,  justice  presiding  thereat,  and  Sidney  P.  Nichols,  do  show 
cause  before  this  court  on  Thursday,  the  25th  day  of  September,  in- 
stant, at  the  court-house  in  the  city  and  county  of  New  York,  at  half- 
past  ten  o'clock,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  a 
writ  of  prohibition  should  not  be  issued  by  this  court,  under  and  pur- 
suant to  the  statute,  and  according  to  the  course  and  ]:)ractice  of 
the  court,  prohibiting  and  restraining  the  said  Special  Term,  and 
the  said  justice,  or  any  justice  presiding  thereat,  from  hearing 
and  determining  the  questions  arising  upon  the  writ  of  certiorari 
mentioned  in  the  said  affidavit  of  Edward  Cooper,  and  upon  the 
certificate  of  the  said  Edward  Cooper,  filed  as  the  return  to  said  writ 
of  certiorari^  and  from  receiving,  affirming  or  reversing  the  pro- 
ceedings of  the  said  Edward  Cooper,  as  mayor,  therein  mentioned, 
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and  from  rendering  any  judgment  thereon,  and  making  any  further 
order  in  respect  thereto,  and  prohibiting  and  restraining  the  said 
Sidney  P.  ]N  ichols  from  applying  to  said  Special  Term,  from  any 
hearing,  or  determination,  or  judgment  on  the  said  writ  of  certiorari 
and  return  thereto,  and  from  carrying  into  execution  or  effect  any 
such  judgment,  order  or  determination.  And  it  is  further  ordered 
that  the  said  Special  Term,  and  the  said  justice  presiding  thereat,  and 
the  said  Sidney  P.  Nichols,  be  and  they  are  each  of  them  prohibited 
and  restricted  from  any  and  all  further  proceedings  in  the  matter  of 
said  certiorari,  and  from  brining  the  same  to  a  hearing  and  trial,,  and 
from  trying,  deciding,  or  adjudicating  the  same  in  any  manner  or 
form,  until  the  hearing  before  the  General  Term,  under  this  order, 
and  the  decision  of  said  General  Term,  upon  such  order,  except  that 
this  order  ehall  not  operate  to  restrain  or  prevent  either  party  from 
noticing  or  bringing  to  hearing  before  the  General  Term  anj  appeal  or 
appeals  now  pending  from  orders  heretofore  made  in  the  said  proceed- 
ings, or  from  noticing  and  putting  the  said  proceeding  on  the  cal- 
endar of  the  October  Special  Term,  for  the  hearing  and  trial  of 
issues  of  law  or  fact  (of  which  short  notice  shall  be  sufficient)  so 
that  the  same  may  be  brought  to  a  trial  or  hearing  without  delay,  after 
the  decision  of  this  court  upon  this  order,  nor  shall  it  operate  to  pre- 
vent the  said  Special  Term  at  chambers  from  adjourning  the  motions 
now  pending  in  said  proceeding,  from  time  to  time,  until  the  hearing 
and  decision  under  this  order.  Hubert  0.  Thompson,  Clerk. 

Precedent  for  Form  of  Alternative  Writ  of  Prohibition  by   General 

lerm. 

Hie  People  of  the  State  of  New  York,  ex  rel,  Edvmrd  Cooper,  Mayor 
of  the  City  of  New  York,  to  the  Special  Teitn  at  Cliambers,  now 
being  held  in  and  for  the  City  and  County  of  New  York,  in  the 
court'hotise  in  said  city,  and  Hon,  Theodoric  R.  Wesfbrook,  Jus* 
tice  presiding  at  said  Term  at  Chambers,  and  Sidney  P.  Nichols: 

Whereas,  Edward  Cooper,  lately  in  our  Supreme  Court  at  a  Gen- 
eral Term  thereof,  held  at  the  court-house  in  the  city  of  New  York 
on  the  20th  day  of  September,  1879,  gave  the  court  to  understand, 
and  be  informed  (here  state  facts  briefly  set  out  in  affidavit  or  peti- 
tion) as  appears  by  the  affidavits  of  William  C.  Whitney  and  Edward 
Cooper,  verified  September  20,  1879;  and 

Whereas,  It  appears  by  such  affidavits  that  you,  the  said  court  at 
Special  Term,  you,  the  Hon.  Theodoric  R.  Westbrook,  the  presiding 
justice  thereof,  are  proceeding  unjustly  to  aggrieve  and  oppress  the 
relator,  contrary  to  law  and  without  jurisdiction,  and  that  adequate 
and  proper  relief  can  only  be  had  by  the  said  Edward  Cooper,  mayor 
of  the  city  of  New  York,  by  writ  of  prohibition  restraining  you  and 
each  of  you  from  taking  further  proceedings  in  reference  to  the  mat- 
ters hereinbefore  set  forth,  which  relief  is  asked  by  the  said  relator: 

We,  therefore,  do  command  you,  the  said  Special  Term,  sitting  at 
chambers,  and  you,  the  said  presiding  justice  thereof,  and  you,  Sidney 
P.  Nichols,  a  party  to  the  proceedings  there  sought  to  be  had,  to  de- 
sist and  refrain  (here  follow  language  of  order)  until  the  further  order 
of  this  court  thereon,  and  that  you  show  cause  before  this  court  on 
Thursday,  the  25th  day  of  September  next,  at  the  court-house  in 
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the  city  and  county  of  Now  York,  why  absolute  writ  of  prohibition 
should  not  issue  against  you,  and  have  you  then  there  this  writ. 

Witness,  Hon.  iSoah  Davis,  presiding  justice  at  said  General  Term, 
[l.  s.]  at  the  court-house  in  the  city  of  New  York,  this  20th  day  of 
September,  1879.  Hubert  0.  Tnoiipsoif, 

Francis  N.  Bangs,  Clerk. 

Attorney  for  Relator. 

Indorsed:  —  "Allowed  by  special  order  of  the  court  September 
20,  1879."  Noah  Davis,  Presiding  Justice, 

§  2094.  Except  as  otherwise  specially  prescribed  by  law,  an  absolute  writ  of 
prohibition  cannot  be  issued,  until  an  alternative  writ  has  been  issued  and  duly 
served,  and  the  return  day  thereof  has  elapsed.  The  alternative  writ  must  be 
directed  to  the  court  in  which,  or  to  the  judge  before  whom,  and  also  to  the  party 
in  whose  favor,  the  proceedings  to  be  restrained  were  taken,  or  are  about  to  be 
taken.  It  must  command  the  court  or  judge,  and  also  the  party,  to  desist  and 
refrain  from  any  further  proceedings  in  the  action  or  special  proceeding,  or  with 
respect  to  the  particular  matter  or  thing  described  therein,  as  the  case  may  be, 
until  the  further  direction  of  the  court  issuing  the  writ;  and  also  to  show  cause, 
at  the  time  when,  and  the  place  where,  the  writ  is  made  returnable,  why  they 
should  not  be  absolutely  restrained  from  any  further  proceedings  in  that  action, 
special  proceeding,  or  matter.  The  writ  need  not  contain  any  statement  of  the 
facta  or  legal  objections,  upon  which  the  relator  founds  his  claim  to  relief. 

g  2095.  The  writ  must  be  made  returnable,  either  forthwith  or  at  a  day  certain, 
before  the  term  which  granted  it,  or  upon  the  first  day  of  a  future  term,  therein 
specified,  at  which  application  for  the  writ  might  have  been  made.  Where  it  is 
granted  at  the  General  Term  of  a  judicial  department,  adjoining  that  wherein  the 
matter  orignated,  it  may,  in  the  discretion  of  the  court,  be  made  returnable  at  the 
(ieneral  Term  of  either  department.  The  writ  must  be  served  upon  the  court  or 
judge,  and  also  upon  the  party,  as  prescribed  by  law  for  the  service  of  an  alter-'v 
native  writ  of  mandamus.  A  copy  of  the  papers  upon  which  it  was  granted, 
must  be  delivered  with  each  copy  of  the  writ. 

A  writ  was  held  to  be  irregularly  granted  under  the  former  prac- 
tice, where  the  order  to  show  cause  was  not  served  on  the  courts  to 
which  it  was  directed,  and  no  appearance  was  made  on  their  behalf. 
Matter  of  Cameron^  5  Hun,  290. 

g  2096.  Where  the  alternative  writ  has  been  duly  served  upon  the  court  or 
judge,  or  upon  the  party,  the  relator  is  entitled  to  an  absolute  writ,  unless  a  re- 
turn is  made  by  the  court  or  judge,  and  by  the  party,  according  to  the  exigency 
of  the  alternative  writ,  or  within  such  further  time  as  may  be  granted  for  the 
purpose.  The  return  must  be  annexed  to  a  copy  of  the  writ;  and  it  must  be 
either  delivered  in  open  court,  or  filed  in  the  office  of  the  clerk  of  the  court  issu- 
ing the  writ;  or,  in  the  Supreme  Court,  the  clerk  of  the  county  where  the  writ  is 
returnable.  Where  the  party  makes  a  return,  the  court  or  judge  must  also  make 
a  return.  In  default  thereof,  the  judge,  or  the  members  of  the  court,  may  be 
punished,  upon  the  application  of  the  people  or  of  the  relator,  for  a  contempt  of 
the  court  issuing  the  writ.  A  return  to  an  alternative  writ  of  prohibition  cannot 
be  compelled  in  any  other  case. 

The  peremptory  writ  follows  the  general  form  of  the  alternative 
writ,  except  in  final  direction  to  show  cause. 
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§  9097.  An  alternative  writ  of  prohibition  cannot  be  qusfihed  or  set  aside^upon  mo- 
tion, for  any  matter  involTing  the  merits.  An  objection  to  the  legal  sufficiency  of  the 
pai>er8,  upon  which  the  writ  wasgran  ted,  may  be  taken  in  theretum.  A  motion  toquash 
an  absolute  writ  of  prohibition, or  to  set  aside  an  alternative  writ,  for  any  matter  not 
in  vol  ving  the  merits,  must  be  made  at  a  term  where  the  writ  might  have  been  granted. 

§  2098.  A  return  to  an  alternative  writ,  when  made  by  a  party,  must  be  verified 
by  his  affidavit,  as  required  for  the  verification  of  a  pleading  in  a  court  of  record; 
unless  it  consists  only  of  objections  to  the  legal  sufficiency  of  the  papers  upon 
which  the  writ  was  granted.  Where  the  party  unites  with  the  court  or  judge  in 
a  return,  or  annexes  to  the  court's  or  the  judge's  return,  an  instrument  in  writ- 
ing, subscribed  by  him,  to  the  effect  that  he  adopts  it,  and  relies  upon  the  matters 
therein  contained,  as  sufficient  cause  why  the  court  or  judge  should  not  be  re- 
strained, as  mentioned  in  the  writ,  he  is  thenceforth  deemed  the  sole  defendant 
in  the  special  proceeding;  except  that  where  a  final  order  is  made,  awarding  an 
absolute  writ  of  prohibition,  such  a  writ  must  be  directed  to  the  party,  and  also 
to  the  court  or  the  judge. 

Precedent  for  Return  to  Alternative  Writ  by  the  Court  Below, 

(Title  as  above.) 

To  the  Honorable  the  Supreme  Court  of  tlie  State  of  New  Torh : 

\f  Zerah  S.  Westbrook,  surrogate  of  the  county  of  Montgomery,  defend- 
ant herein,  in  answer  to  the  writ  of  prohibitiongranted  herein  March  21, 
1881,  a  copy  of  which  was  served  on  me,  and  is  hereto  annexed,  and  for  a 
return  thereto, 'do  hereby  certify  and  return  as  bylaw  required,  as  follows: 

(Here  insert  facts.) 

Therefore  this  defendant  rospuctfully  denies  the  right  or  jurisdic- 
tion of  your  honorable  court  to  grant  said  writ  or  to  continue  the 
same,  or  in  any  way  or  manner  interfere  with  or  control  the  matters 
legally  pending  before  him  as  surrogate,  as  aforesaid,  and  he  respect- 
fully denies  the  sufficiency  of  the  papers  and  proofs  on  which  the 
same  was  granted,  and  asserts  that  said  writ  was  and  is  wholly  unau- 
thorized, useless  and  unnecessary. 

All  of  which  is  respectfully  submitted  that  your  honorable  court 
may  consider  and  do  as  it  may  seem  proper  and  just  in  the  premises. 
In  witness  whereof,  1  nave  hereunto  set  my  hand  and  official 
[l.  s.]     seal  this  Cth  day  of  April,  1880,  at  Amsterdam,  in  the  county 
of  Montgomery.  Z.  S.  Westbrook,  Surrogate. 

Return  by  Party  to  AUeriiative  Writ. 
(Title  as  above.) 

The  return  of  Ja-cob  C.  Nellis,  to  the  writ  of  prohibition  granted 
herein,  a  copy  of  which  is  hereto  annexed,  denies  all  and  all  manner 
of  injury  or  grievance  in  said  writ  alleged,  and  certifies  and  returns  to 
the  Supreme  Court  (here  state  facts,  or  adopt  return  of  court  or  judge 
if  facts  are  stated  therein). 

Therefore,  this  defendant  relies  upon  the  matters  hereinbefore  set 
forth  and  in  the  return  to  said  writ  by  the  surrogate  of  Montgomery 
county  as  sufficient  cause  why  the  said  Surrogate  s  Court  should  not 
be  restrained  as  mentioned  in  said  writ. 

Witness  my  hand  this  lith  day  of  April,  1881.     Jacob  C.  Nellis, 

{Add  verification.)  Executor^  etc.,  of  Peter  G,  Fox,  dermsed. 
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§  2090.  Pleadings  are  not  allowed  up6n.ti  writ  of  prohibition.  Wliere  an  alter. 
native  writ  has  been  issued,  the  caase  mayJbre  disposed  of  without  further  notice, 
at  the  term  at  which  the  writ  is  returnable.  K  if  j&^pt  then  disposed  of,  it  may  be 
brought  to  a  hearing,  upon  notice,  at  a  subsequent^ jcrtn.^  In  the  Supremo  Court, 
it  must  be  heard  at  a  General  Term  of  the  same  judicial  department,  or  at  a  Spe- 
cial Term  held  in  the  same  judicial  district,  as  the  case  mtf j'.b«.^  The  relator  may 
controvert,  by  affidavit,  any  allegation  of  new  matter  c()n>aiQt3d  in  the  return. 
The  court  may  direct  the  trial  of  any  question  of  fact  by  a  jur}',  ^i  like  manner 
and  with  like  effect,  as  where  an  order  is  made  for  the  trial,  by  a  Jury ,^/ issues  of 
fact,  joined  in  an  action  triable  by  the  court.     Where  such  a  direcliarf^iB.Tyiven, 

the  proceedings  must  be  the  same,  as  upon  the  trial  of  issues  so  joioBd'in  ^n 

..  •    ,•*• 

action.  -  • " 

§  2100.  Where  a  final  order  is  made  in  favor  of  the  relator,  it  must  award  an  ab§o^ 
lute  writ  of  prohibition;  and  it  may  also  direct  that  all  proceedings,  or  any  speci". 
fied  proceeding,  theretofore  taken  in  the  action,  special  proceeding,  or  matter,  as 
to  which  the  prohibition  absolute  issues,  be  vacated  and  annulled.  The  writ  of 
consultation  is  abolished.  Where  a  final  order  is  made  against  the  relator,  it 
must  authorial  the  court  or  judge,  and  the  adverse  party,  to  proceed  in  the  action, 
special  proceeding,  or  matter,  as  if  the  alternative  writ  had  not  been  issued. 
Costs,  not  exceeding  fifty  dollars  and  disbursements,  may  be  awarded  to  either 
party  as  upon  a  motion. 

The  provision  as  to  annulling  and  vacating  proceedings  had  applies 
only  to  interlocutory  or  mesne  proceedings  prior  to  the  final  decision. 
People^  ex  rd.j  v.  Commissioners  of  Excise^  61  How.  514. 

Precedent  for  Final  Order  for  Writ, 

At  an  extraordinary  General  Term  of  the  Supreme  Court,  held  at  the 
court-house  in  the  city  of  New  York,  on  the  29th  day  of  Septem- 
ber, 1879: 

Present  —  Hon.  Noah  Davis,  Presiding  Justice;  Hon.  John  B,  Brady 
and  Hon.  George  C.  Barrett,  Justices. 

The  People,  ex  rel.  The  Mayor  of  New 
York, 

ogBt. 

Sidney  P.  Nichols  and  others. 


The  order  to  show  cause,  made  in  this  matter  on  the  20th  day  of 
September,  1879,  having  come  on  to  be  heard  before  the  said  justices 
now  present,  at  an  extraordinary  General  Term,  held  at  the  court- 
house aforesaid,  on  the  25th  day  of  September,  1879,  upon  the  papers 
on  which  the  same  was  granted,  and  Mr.  Thomas  G.  Evans  having 
appeared  for  Mr.  Justice  NVestbrook,  and  shown  cause  by  reading  and 
fihng  a  statement  of  facts  made  by  Mr.  Justice  Westbrook;  and  Messrs. 
Townsend  and  Weed  having  appeared  for  Sidney  P.  Nichols,  and 
shown  cause  by  reading  and  filing  the  affidavit  of  John  W.  Weed;  and 
Mr.  Fiancis  N.  Bangs  naving  been  heard  for  the  mayor  of  the  city  of 
New  York;  and  Mr.  William  Allen  Butler  for  Sidney  P.  Nichols,  and 
due  deliberation  having  been  thereupon  had: 

It  is  ordered,  that  there  do  issue  out  of  this  court,  and  under  the  fcmI 
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thereof,  a  writ  of  prohibition  ihtJieMisual  form,  addressed  to  the  said 
iSidney  P.  Nichols,  and  to  tli0*5|jecial  Term  and  terms  appointed  to  bo 
held  at  the  court-house  in,^^l\e.city  and  county  of  New  York,  for  non- 
enumerated  motions  arfA'.chainbcr  business,  and  the  justice  and  jus- 
tices presiding  thereof,'  res'training  and  prohibiting  the  said  S])ecial 
Term  and  the  si^ici  ^uVtice  and  justices  irom  proceeding  to  entertain 
or  determine  any.raotion  or  application  for  any  judgment  or  order 
reversing,  seating  ^asidc,  or  in  any  manner  affecting  any  of  the  jn'oceed- 
ings  of  the  mayor  of  the  city  of  New  York,  in  or  upon  or  toward  the 
remov{d,ii''S'aid  Sidney  P.  Nichols  from  the  office  of  commissioner  of 
police 'tjf* the  police  department  of  the  city  of  New  Y^'ork,  upon  or  in 
j)^«aiance  of  the  writ  of  certiorari  heretofore  issued  out  of  this  ourt  to 
.  -'.Saitl  mayor,  and  the  return  thereto,  or  either  of  them,  and  prohibiting 
^.  *and  restraining  the  said  Sidney  P.  Nichols  from  moving  at  or  apply- 
'*•  ing  to  any  such  Special  Term,  at  chambers,  for  any  such  judgment  or 
order  of  reversal,  or  of  any  other  judgment  or  order  upon  siud  writ 
and  certiorari,  or  either  of  them. 

|L.  s.]  Hubert  0.  Thompson,  Clerk. 

(The  absolute  writ  follows  form  of  alternative  writ,  except  as  to 
terms  of  final  order,  to  be  embodied  in  it  instead  of  order  to  show 
cause.) 

Precedent  for  Form  of  Order  Denying  Writ. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  chambers  of 

Hon.  Joseph  Potter,  in  Whitehall,  on  the  18th  day  of  April,  1886; 
Present — Hon.  Joseph  Potter,  Justice, 

The  People,  ex  rel.  Henry  C.  Adams, 

agtt. 

Zerah   S.  Westbrook,  Surrogate,  etc.,  ^^ 
and  Jacob  C.  NelUs,  Executor  of,  etc., 
of  Peter  G.  Fox,  deceased. 

The  defendants  having  by  their  counsel  appeared  when  the  writ  of 
prohibition  was  returnable,  and  filed  their  separate  return  thereto, 
and  the  relator  having  also  appeared  and  moved  for  and  obtained  a 
postponement  of  the  hearing  of  the  matter  until  this  time  against  the 
objection  of  the  defendants,  and  having  read  and  filed,  and  duly  con- 
sidered the  affidavit  and  papers  upon  which  said  writ  was  granted, 
and  the  said  returns  thereto: 

Now,  after  hearing  the  arguments  of  the  said  Henry  C.  Adams,  the 
relator  in  person,  in  support  of  the  application,  and  of  J.  E.  Dewey, 
of  counsel  for  the  said  defendants,  in  opposition: 

It  is  ordered  and  adjudged,  that  the  relator  is  not  entitled  to  a  writ 
of  ])rohibition  absolute,  and  that  his  application  therefor,  and  such 
writ  be  and  the  same  is  hereby  denied.  And  the  said  surrogate  and 
the  said  executor  are  hereby  authorized  to  proceed  in  the  said  matter 
or  proceeding  pending  in  or  before  said  Surrogate's  Court,  and  referred 
to  \v  the  alternative  writ,  the  same  as  if  such  writ  had  not  been 
issued. 

Also,  that  the  said  relator,  Henry  C.  Adams,  pay  to  the  defendant. 
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Jacob  C.  Nellis,  executor,  etc.,  as  aforesaid,  and  the  said  Zerali  S. 
Westbrook,  surrogate,  etc.,  as  aforesaid,  or  to  their  counsel,  J.  E. 
De\ve3^,  Esq.,  $50,  costs  and  disbursements  of  opposing  said  appli- 
cation. 

Also,  that  the  papers  upon  which  said  alternative  writ  was  issued, 
and  the  said  writ,  and  the  said  returns  thereto,  be  filed,  and  this  order 
or  adjudication  be  filed  and  entered  in  the  office  of  the  clerk  of  Mont- 
gomery county.  Jos.  Potter, 

Justice  Supreme  Court, 

^  2101.  A  final  order,  made  as  prescribed  in  tbe  last  section,  can  be  reviewed 
only  by  appeal.  Where  the  order  was  made  by  the  General  Term,  the  execution 
of  the  order  appealed  from  shall  not  be  stayed,  except  by  an  order  of  the  same 
General  Term,  made  upon  such  terms,  as  to  security  or  otherwise,  as  justice 
requires. 

A  writ  of  prohibition  not  being  demaudable  of  right,  but  resting 
in  sound  judicial  discretion,  an  order  denying  it  is  not  reviewable  in 
the  Court  of  Appeals.     People^  ex  rel,^  v.  Westbrook^  89  N.  Y.  152. 

§  2102.  The  proceedings  upon  a  writ  of  prohibition,  granted  at  a  Special  Term, 
may  be  stayed,  and  the  time  for  making  a  return,  or  for  doing  any  other  act  there- 
upon, as  prescribed  in  this  article,  may  be  enlarged  as  in  an  action^  by  an  order 
made  by  the  judge  of  the  court,  but  not  by  any  other  officer.  Where  the  writ 
was  granted  at  the  General  Term,  an  order  staying  the  proceedings,  or  enlaiiging 
the  time  to  make  a  return,  can  be  made  only  by  a  General  Term  justice  of  the 
Judicial  department  within  which  the  writ  is  returnable;  and  where  notice  has 
been  given  of  an  application  for  a  prohibition  at  a  General  Term,  or  an  order  has 
been  made  to  show  cause  at  a  General  Term,  why  a  prohibition  should  not  issue, 
a  stay  of  proceedings  shall  not  be  granted,  before  the  hearing,  by  any  court  or 
Jndge. 


CHAPTER    VI. 

THE  WBIT  OF  ASSESSMENT  OF  DAMAGES. 

The  provisions  of  article  6  of  title  2  of  chapter  16  relate 
to  the  assessment  of  damages  of  property  taken  by  the  State 
for  the  use  of  the  people  of  the  State.  The  article  is  a  re-enactment 
of  a  portion  of  the  Revised  Statutes  (3  R.  S.  [5th  ed.]  501 ;  2  Edm. 
610,  612),  materially  amended  as  to  the  details  of  the  proceedings. 
The  commissioners  say  that  no  substantial  changes  have  been  made  in 
the  scheme  of  the  statute,  except  as  to  what  is  now  enacted  as  sec- 
tion 2111 ;  as  to  this,  the  codifiers  state  that  the  former  statute  re- 
quired the  jury  on  inquisition  to  find  upon  several  questions  upon 
which  there  might  be  conflict  of  evidence,  and  very  nice  points  of 
law  might  arise ;  while  it  provided  no  adequate  machinery  for  the 
determination  of  these  questions,  an<i  that  the  amendments  contem- 
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plate  the  restriction  of  the  jury  entirely  to  the  question  of  value. 
The  fact  that  this  proceeding  is  always  taken  by  the  attorney- 
general  on  behalf  of  the  State,  that  it  is  exceedingly  unusual, 
and  that- its  details  concern  only  the  office  of  the  attorney -general, 
where  precedents  are  at  hand,  seem  to  render  it  unnecessary  to  in- 
cumber this  book  with  forms  which  must  necessarily  be  obtained 
from  that  office,  and  which  would  be  of  no  use  to  any  other  practi- 
tioner. The  same  considerations  seem  to  render  it  superfluous  to 
reprint  the  sections  of  the  Code  on  that  subject,  from  2103  to  2119 
inclusive,  and  hence  they  are  omitted.  The  single  reported  case  on 
the  subject  under  the  Revised  Statutes  is  United  States  v.  Dump- 
lin  Island^  1  Barb.  24,  which  relates  to  the  practice  as  it  then  stood. 


CHAPTER  VII. 

PART  I.  —  THE  WRIT  OF  CERTIORARI. 

It  is  said  by  a  recent  text  writer  that  the  office  of  the  writ  of  cer- 
tiorari is  to  correct  errors  of  a  judicial  character  by  inferior  courts, 
and  errors  in  the  determination  of  special  tribunals,  commissioners, 
magistrates,  and  officers  exercising  judicial  powers  affecting  the  prop- 
erty or  right  of  citizens,  and  who  act  in  a  summary  way,  or  in  a 
new  way  not  known  to  the  common  law,  and  also  the  proceedings 
of  municipal  corporations  in  certain  cases.  Wood  on  Mandamus, 
194.  The  writ  of  certiorari  has,  under  the  practice,  been  known  as 
a  common-law  certiorari^  and  certiorari  by  statute.  The  former 
is  defined  in  Bacon's  Abridgment,  title  Certiorari^  as  a  w^rit  issu- 
ing out  of  Chancery  or  the  King's  Bench,  directed  to  the  judges 
or  officers  of  inferior  courts  or  tribunals,  commanding  them  to  return 
the  records  of  a  cause  or  proceeding  depending  before  them.  It 
also,  according  to  Tidd's  Practice,  1138,  comprehends  the  determina- 
tion of  special  tribunals,  magistrates,  officers,  and  of  municipal  cor- 
porations in  certain  cases.  It  brought  up  the  record  either  for  the 
purpose  of  examining  into  the  legality  of  the  proceedings,  or  an- 
nulling or  quashing  an  order,  or  judgment  of  such  inferior  court, 
given  in  a  matter  over  which  the  court  had  no  jurisdiction,  or  for 
the  purpose  of  giving  a  defendant  sued  in  such  inferior  court  surer 
and  more  certain  justice  before  a  higher  tribunal.  Addison  on  Torts, 
1042. 
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The  statutory  writ,  as  its  title  implies,  issues  under  a  statute  au- 
thorizing the  granting  of  the  remedy,  and  previous  to  the  Code  of 
Civil  Procedure  such  statutes,  to  a  greater  or  less  extent,  pre- 
scribed the  forms  and  methods  to  be  followed  in  laying  down  the 
rules  governing  its  operation.  The  common-law  w-rit  had  its  scope 
and  character  clearly  defined  b}'  a  long  line  of  authorities,  showing 
the  occasions  upon  which  it  would  be  granted,  and  a  distinct  and 
well-defined  practice  had  grown  up  with  its  administration.  Most 
of  these  rules  were  followed  in  practice  under  the  statutory  writ, 
and  they  have  formed  the  basis  for  the  present  regulations  found  in 
the  Code.  It  is  said  in  People  v.  Van  Alsiyne^  32  Barb.  131,  that 
"sometimes  the  writ  is  expressly  authorized,  and  its  limits  defined  by 
statute,  and  then,  of  course,  the  nature  and  extent  of  the  powers  and 
the  cases  in  which  it  is  to  be  exercised  depend  mainly,  if  not  en- 
tirely, on  the  provisions  of  the  statute ;  sometimes  there  is  no  statu- 
tory regulation  on  the  subject,  and  then  the  writ  is  denominated  a 
common-law  certiorarV^  The  common-law  writ  was  much  more 
nsual  in  practice,  although  there  were  a  number  of  statutes  prior  to 
the  Repealing  Act.  But  no  statute  had  defined  the  general  use  and 
character  of  the  writ  which  is,  by  the  present  section,  only  restricted 
to  the  two  ;;eneral  classes  described  as  common  law  and  statutory. 
The  practice  had,  aside  from  exceptional  cases  under  the  statutory 
writ,  never  been  codified,  and  was  the  outcome  of  common-law  pro- 
cedure, and  regulated  by  the  decisions  of  the  courts.  Since  there  is 
in  the  present  section  no  attempt  to  define  with  more  particularity 
than  above  stated,  the  cases  in  which  the  writ  is  allowed  to  issue,  the 
following  quotation  is  made  from  the  note  of  the  revisers  in  their  re- 
port of  the  article  in  a  form  substantially  as  at  present,  to  the  legis- 
lature. 

"  1.  A  court  of  general  jurisdiction  may,  in  its  discretion,  upon  the 
application  of  any  party,  to  or  in  certain  illy  defined  cases,  a  person  in- 
terested in  a  suit  or  proceeding  before  any  inferior  court,  tribunal, 
board,  ofticer  or  other  person,  vested  by  law  with  an  authority  judi- 
cial in  its  nature  {Easton  v.  Calendar^  11  Wend.  90 ;  Matter  of  ML 
Mm^rh  SqvAire^  2  Hill,  14;  People  v.  Van  AUtyne^  32  Barb.  131 ; 
People  V.  Board  of  Health,  33  id.  344 ;  S.  C,  1 2  Abb.  Pr.  88 ; 
People  V.  Supervisors  of  Livingston^  43  Barb.  232) ;  and,  perhaps, 
also  where  the  power  is  ministerial  in  its  nature,  but  necessarily  con- 
nected with  judicial  authority  {People  v.  HUl^  7  Alb.  L.  J.  220), 
issue  a  writ  of  certiorari  to  review  any  final  determination,  judicial 
in  its  nature,  made  in  such  proceeding,  by  such  authority  (or,  under 
14 
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color  thereof,  Fitck  v.  KirTdand  Commissioners^  22  Wend.  132 ; 
People  V.  Suffolk  Judges^  24  id.  249) ;  wliere  the  applicant  cannot  be 
adequately  relieved  in  any  other  way.  People  v.  Supervisors  of 
Queens,  1  Hill,  195  ;  ^People  v.  Board  of  Health,  33  Barb.  344 ;  12 
Abb.  Pr.  88 ;  People  v.  Overseer's,  etc.,  44  Barb.  467. 

"  2.  A  court  of  general  jurisdiction  may,  in  its  discretion,  upon  the 
application  of  any  party  to  a  proceeding  before  it,  or  of  its  own  motion, 
issue  the  writ  to  procure  from  any  such  inferior  authority,  informa- 
tion which  the  latter  has,  and  which  is  necessary  or  cbnvenient  for 
the  purposes  of  justice  in  the  course  of  the  proceedings  in  the  higher 
court.  2  R.  S.  599,  part  3,  chap.  9,  title  3,  §45  (2  Edm.  621); 
Orahara  y.  People,  6  Lans.  149;  Kanouse  v.  Ma?'tin,  3  Sandf. 
593 ;  People  v.  Oancemi,  7  Abb.  Pr.  271  ;  Sweet  v.  Overseers  of 
Clinton,  3  Johns.  23. 

"  3.  The  common-law  remedy,  as  thus  defined,  is  not  taken  away,  in 
the  absence  of  express  words  to  that  effect,  either  by  a  provision  of 
the  statute  that  the  determination  of  the  inferior  tribunal  is  final 
{Le  Roy  v.  Mayor,  etc.,  20  Johns.  430 ;  £x parte  Mayor,  et<;.,  23 
Wend.  277 ;  People  v.  Freeman,  3  Lans.  148),  or  by  a  provision  in 
a  statute  giving  a  special  writ.  Oomstock  v.  Porter,  5  Wend.  98  ; 
Kellogg  v.  Church,  3  Denio,  228.  In  the  latter  case  the  two  reme- 
dies are  concurrent." 

This  citation,  with  the  authorities,  is,  perhaps,  in  a  few  words  as 
full  and  explicit  a  statement  as  can  be  made  of  the  principles  regu- 
lating the  issue  of  this  writ.  Previous  to  the  Code  of  Civil  Pro- 
cedure the  common-law  writ  had  been  much  used  to  bring  up  matters 
fur  review  from  inferior  courts,  which  were  there  provided  for  by 
appeal,  and  the  i-estrictions  as  to  the  use  of  the  writ  will  be  found 
enacted  here. 

§  2120.  The  writ  of  certiorari  regulated  in  this  article,  except  the  writ  speci- 
fied in  section  two  thousand  one  hundred  and  twenty-four  of  this  act,  is  issued  to 
review  the  determination  of  a  body  or  officer.  It  can  be  issued  in  one  of  the  fol- 
lowing cases  only: 

1.  Where  the  right  to  the  writ  is  expressly  conferred,  or  the  issue  thereof  is 
expressly  authorized,  by  a  statute. 

2.  Where  the  writ  may  be  issued  at  common  law,  by  a  court  of  general  juris- 
diction, and  the  right  to  the  writ,  or  the  power  of  the  court  to  issue  it,  is  not 
expressly  taken  away  by  a  statute. 

§  2121.  A  writ  of  certiorari  cannot  be  issued,  to  review  a  determination,  made, 
after  this  article  takes  effect,  in  a  civil  action  or  special  proceeding,  by  a  court  of 
record,  or  a  judge  of  a  court  of  record. 

§  2122.  Except  as  otherwise  expressly  prescribed  by  a  statute,  a  writ  of  cer- 
tiorari cannot  be  issued  in  either  of  the  following  cases: 


The  Writ  of  Cektioraei.     •  107 

1.  To  review  a  determination  wliicli  does  not  finally  determine  the  rights  of 
the  parties  with  respect  to  the  matter  to  be  reviewed. 

2.  Where  the  determination  can  be  adequately  reviewed  by  an  appeal  to  a  court,  . 
or  to  some  other  body  or  officer. 

3.  Where  the  body  or  officer  making  the  determination  is  expressly  authorized 
by  statute  to  rehear  the  matter,  upon  the  relator's  application;  unless  the  deter- 
mination to  be  reviewed  was  made  upon  a  rehearing,  or  the  time  within  which 
the  relator  can  procure  a  rehearing  has  elapsed. 

Tlie  writ  is  a  discretionary  one,  and  the  court  has  power  to  grant 
or  witlihold  it.     It  cannot  be  demanded  as  a  matter  of  right,  and 
it  lies  in  the  sound  discretion  of  tlie  court  whether  to  grant  or 
withhold  it,  and  it  is  the  duty  of  the  court  to  examine  the  matter 
and  determine  whether  justice  requires  its  allowance.     This  is  so 
well  settled,  and  so  strictly  followed  that  the  Court  of  Appeals,  when 
a  writ  is  quashed  at  General  Term,  refuses  to  entertain  an  appeal, 
holding- it  is  a  matter  of  discretion  in   the  court  below,  unless  the 
order  appealed  from  states  that  it  was  refused  for  want  of  power 
in  the  court  to  grant  it.     People^  ex  rel.  Mayor^  v.  McCarthy^  102 
N.  Y.  642.     It  is  said  in  People^  ex  rel.  Smithy  v.  Commissioners^ 
etc.,  3  State  Rep.  615;  103  N.  Y.  370:  "An  order  which  simply 
quashes  a  common-law  certiorari  has  often  been  held  not  appealable 
to  this  court,  because  the  issuing  of  the  writ  rests  in  the  discretion 
of  the  court,  and  consequently  it  can,  in  its  discretion,  recall  or 
quash  the  writ  without  passing  on  the  validity  of  the  proceeding  sought 
to  be  reviewed."     The  authorities  ai'e  numerous  and  uniform  on  this 
point  in  this  State,  although  a  different  rule  has  been  held  in  England, 
and  also  in  Massachusetts.    People  v.  Pedbody^  26  id.  437 ;  People  v. 
Board  of  IJealth,  33  id.  344 ;  People  v.  City  of  Rochester,  21  id.  656; 
Matter  of  Eightieth  Street,  17  Abb.  324;  People  v.  Common  Council 
of  Utica,  45  IIow.  289 ;  People  v.  Andrews,  52  N.  Y.  445 ;  People 
v.  Hill,  53  id.  547.     The  court  must  be  satisfied  that  the  writ  is  neces- 
sary to  prevent  injustice  to  the  applicant,  and  that  it  would  be  benefi- 
cial to  him  and  not  detrimental  to  the  public  welfare.  People  v.  Mayor, 
5  Barb.  43.     Nor  will  it  lie  where  there  is  another  adequate  reniedy. 
The  writ  is  only  to  be  resorted  to  in  case  where  an  appeal  or  other  ap- 
propriate and  proper  remedy  is  not  available,  and  should  not  be  resorted 
to  unless  necessary  to  obtain  a  review  in  cases  where  no  other  provision 
therefor  is  made  by  law.     People  v.  Supervisors  of  Queens,  1  Hill, 
105  ;  People  v.  Covert,  id.  674 ;   People  v.  Morgan,  65  Barb.  473 ; 
People  v  Overseers  of  Berne,  44  id.  467 ;  People  v.  Board  of  Health, 
33  id.  344.     The  writ  lies  only  to  review  acts  judicial  in  their  nature, 
and  will  not  be  granted  to  review  mere  ministerial  acts.     People  v. 
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MayoT^  5  Barb.  43 ;  People  v.  Rili^  65  id.  170 ;  People  v.  Vanslychy 
4  Cow.  297  ;  Pagsley  v.  Andersoriy  3  Wend.  468 ;  People  v.  MayoTy 
2BLiIl,  9  ;  Matter  of  Mount  Morris  Square^  id.  14.  And  in  such  cases 
where  there  was  a  judicial  discretion  to  be  exercised  by  the  inferior 
tribunal,-~the  writ  should  be  refused.  Lawion  v.  Commissioners  of 
Carnbridge^  2  Caines,  179.  The  present  Code  does  not  authorize  the 
review  or  modification  of  the  determination  of  inferior  jurisdictions 
in  matters  within  that  jurisdiction  which  are  confided  to  their  dis- 
cretion. People^  ex  rel.^  v.  Fire  Commissioners^  100  N.  Y.  82.  It 
corrects  crrore  of  a  judicial  not  of  a  ministerial  nature,  even  though 
tho  body  exceeds  its  powers,  and  the  same  is  true  as  to  legislative 
acts.  People  v.  Board  of  Healthy  33  Barb.  344.  Where  certiorari 
is  the  only  relief,  and  justice  cannot  be  done  without  having  the 
return  of  a  ministerial  officer  in  the  same  matter  before  the  court, 
he  should  be  compelled  to  make  a  return.  People  v.  Hill^  65  Barb. 
170.  But  the  writ  will  not  issue  to  a  purely  ministerial  officer  to 
review  his  action.  People  v.  WaUer^  68  N.  Y.  403.  Nor  does  it 
lie  to  a  ministerial  officer  to  examine  process  under  whicli  he  acts  or 
his  title  to  office.  People  v.  Supervisors  of  Queens,  1  Hill,  195. 
The  writ  has  been  refused  to  review  the  proceedings  of  pei*sons  who 
are  not  officers,  though  they  have  assumed  to  act  as  such.  If  they 
are  officers  de  facto  their  acts  are  valid.  If  they  are  not  such,  then 
their  acts  are  void.  People  v.  Covert^  1  Hill,  674.  Title  to  ofiice 
will  not  be  inquired  into  by  the  writ.  Coyle  v.  Slierwood,  1  Him, 
272.  The  writ  does  not  lie  until  after  final  adjudication  by  the 
inferior  tribunal.  Lynde  v.  Noble,  20  Johns.  80 ;  Berlin  v.  Platty 
11  Abb.  398  ;  Matter  of  Hamilton,  58  How.  290.  And  in  forcible 
entry  and  detainer  it  was  refused  until  after  final  inquisition  found. 
Hains  v.  Wendell,  4  Wend.  213  ;  People  v.  CoviU,  V^  Week.  Dig. 
90.  Certiorari  does  not  issue  to  officers  or  bodies  exercising  judi- 
cial functions  till  the  proceedings  below  are  completed  and  a  final 
determination  had.  A  tax  cannot  be  reviewed  before  the  assess- 
ment-roll is  adopted  or  warrant  signed.  People  v.  Trustees  of  Pal- 
myra, 3  Hun,  549. 

It  was  said  in  an  early  case  in  this  State,  that  wherever  the  rights 
of  an  individual  are  infringed  by  the  acts  of  persons  clothed  with 
authority  to  act,  and  who  exercise  that  power  illegally  and  to  the 
injury  of  an  individual,  the  person  injured  may  have  redress  by 
certiorari,  Wildy  v.  Washburn,  16  Johns.  49.  This  is  now,  of 
course,  subject  to  the  qualification  that  no  appeal  is  allowed  by  law 
in  such  case.     It  is  also  said  that  the  writ  runs  not  only  to  courts, 
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but  to  persons  invested  with  authority  to  decide  on  the  property  or 
rights  of  citizens,  even  where,  by  statute,  they  are  finally  to  hear  and 
determine  if  right  to  the  writ  is  not  expressly  taken  away.  People  v. 
Freeman^  3  Lans.  148 ;  Leroy  v.  The  May  or  ^  20  Johns.  429 ;  Brad- 
hurst  V.  Turnpike  Co.^  16  id.  8 ;  jEt?  paHe  Mayor  of  Albany^  23 
Wend.  277.  That  such  a  provision  in  a  statute  is  a  bar  to  the  writ, 
is  held  in  People  v.  Betts^  55  N.  Y.  600,  a  leading  case  on  the 
subject. 

It  was  also  said  before  the  present  Code  as  to  the  province  of  the 
writ,  that  it  was  to  bring  up  the  record  or  proceedings  of  an  inferior 
court  or  tribunal,  to  enable  the  reviewing  court  to  decide  whether  it 
had  acted  within  its  jurisdiction.  This  has  in  some  cases  been  ex- 
tended to  the  correction  of  errors,  but  it  is  only  allowable  where 
there  is  no  other  remedy  available,  and  where  it  is  necessaiy  to  pre- 
vent injustice.  People  v.  BetlSy  55  N.  Y.  600.  Also  that  the  office 
of  the  writ  extends  to  the  review  of  all  questions  of  jurisdiction, 
power  and  authority  of  the  inferior  tribunal  to  do  the  acts  com- 
plained of,  and  all  questions  of  regularity  in  rfie  proceeding,  that  is, 
all  questions  whether  the  inferior  tribunal  has  kept  within  the 
boundaries  prescribed  for  it  by  express  terms  of  statute  law,  or  by 
the  common  law.  People  v.  Board  of  AasessorSj  39  N.  Y.  81. 
The  writ  will  not  lie  to  try  title  to  office,  and  the  fact  that  a  public 
agent  exercises  judgment  and  discretion  in  the  performance  of  his 
duties  does  not  make  his  action  judicial.  People  v.  Walter,  68  N. 
Y.  403.  The  writ  lies  only  to  a  tribunal  or  officer  exercising  judi- 
cial powers  to  correct  errors  of  law  materially  affecting  the  rights  of 
the  parties.  People  v.  Board  of  Commissioners,  97  N.  Y.  37.  It 
does  not  lie  to  review  the  order  of  a  board  of  health  declaring  a 
business  a  nuisance,  as  it  is  a  legislative  act.  People  v.  Board  of 
Health,  33  Barb.  344. 

To  hoards  or  commissioners, —  The  writ  under  the  former  statute 
ran  to  assessors  to  bring  up  for  review  their  action  in  assessing  prop- 
erty, and  numerous  decisions  were  made,  and  much  discussion  had 
as  to  how  far  the  action  of  assessors  was  reviewable  by  the  writ. 
This  question  has  lost  its  practical  importance  since  the  enactment 
of  chapter  269  of  Laws  of  1880,  providing  for  the  review  of  the 
action  of  assessors,  which  is  given  in  full  hereafter,  with  the  practice 
as  established  under  it,  which  follows  that  under  this  chapter.  Some 
of  the  decisions  are,  however,  given,  being  on  the  right  to  review 
assessments.  One  of  the  most  important  previous  to  the  statute  is 
Bwift  V.  Oity  of  Poughkeepsie^  37  N.  Y.  511.     The  following  are 
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also  on  the  same  point :  SusqueJianna  Bcmk  v.  Supervisors^  25 
N.  Y.  312 ;  People  v.  Assessors  of  Albany,  40  id.  154  ;  People  v. 
Trustees  of  Ogdenshurgh,  48  id.  390.  The  proceedings  of  com- 
missioners of  taxes  and  assessments,  being  judicial  in  their  natnre, 
can  only  be  reviewed  or  questioned  in  the  courts  by  writ  of  certio- 
rari prosecuted  by  the  party  aggrieved,  and  if  parties  fail  to  ap-" 
pear  at  the  proper  time  and  ask  the  reduction  for  cause  shown, 
they  are  subsequently  concluded  from  reviewing  the  action  of  the 
commissioners  by  certiorari.  People  v.  Wall  Street  Barik^  39 
Hun,  525.  But  that  question  will  not  be  passed  upon  on  appeal  if 
not  raised  below.     People  v.  UickSy  2  State  Rep.  294, 

Since  the  act  of  1880  expressly  allows  evidence  to  be  taken  by 
the  court  as  to  the  facts  on  which  the  assessors  have  based  their 
judgment,  and  that  statute  is  now  uniformly  used  on  such  review, 
much  of  the  discussion  as  to  the  questions  to  be  reviewed  is 
necessarily  superseded  by  the  enactment.  The  writ  lies  to  review 
acts  of  boards  of  supervisors,  which  are  judicial  in  their  nature ; 
also  to  review  and  correct  items  illegally  included  in  a  tax  levy  and 
warrant.  People  v.  Supervisors  of  WestcJiestcTj  57  Barb.  377.  It 
is  proper  when  supervisors  reject,  as  not  just  and  legal,  a  claim  which 
the  legislature  has  declared  to  be  legal,  and  has  direct-ed  them  to 
audit  and  allow.  People  v.  Supervisors,  51  N.  Y.  442.  It  was 
granted  in  People,  ex  ret.  Bxirhans,  v.  Supe7*visors  of  Ulster,  32 
Him,  607,  to  review  the  action  of  a  board  of  supervisors  in  fixing 
the  amount  of  costs  on  an  equalization  appeal  on  behalf  of  respond- 
ents under  the  statute.  But  in  passing  resolutions  to  raise  money 
supervisors  do  not  act  judicially,  and  certiorari  does  not  lie.  Peo- 
ple V.  Supervisors,  43  Barb.  332.  It  was  granted  to  canal  appraisers, 
where  they  appraised  damages  without  notice  to  the  owner,  and  with- 
out giving  him  an  opportunity  to  be  heard  or  produce  witnesses. 
Fonda  v.  Canal  Appraisers,  1  Wend.  288.  See  People  v.  Dennison, 
28  Hun,  328.  The  proceedings  of  a  board  of  justices  of  the  peace  of 
a  town  have  been  reviewed  by  certiorari,  Wildy  v.  Washburn,  16 
Johns.  49.  The  writ  was  allowed  against  the  comptroller  to  review  his 
decision  on  hearing  of  an  appeal  from  equalization  by  a  board  of  su- 
pervisors. People  V.  HiUhouse,  1  Lans.  87.  Relator,  as  owner  of 
lands  wliich  had  been  sold  for  taxes,  petitioned  the  comptroller 
to  cancel  such  sale ;  that  any  conveyance  made  thereunder  be  set 
aside,  which  was  denied,  and  the  denial  affirmed  at  General  Term. 
In  Court  of  Appeals,  heUl,  that  relator  was  not  a  person  aggrieved 
within  the  meaning  of  the  Code.     People,  ex  rel,,   v.    Chapin,  23 
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Week,  Dig.  410  ;  dismissing  appeal  from  38  Hun,  272.  it  has  also 
ran  to  board  of  commissioners  of  pilots  to  review  their  action  in 
irregularly  revoking  licenses  of  pilots.  People  v.  Comm/issionera^ 
54  Barb.  145.  Certiorari  has  been  granted  to  review  the  deter- 
mination of  the  canal  board  ;  the  fact  that  the  board,  after  the  grant- 
ing of  the  writ,  rescinded  its  decision  does  not  affect  relator's  rights. 
People  V.  Canal  Boards  7  Lans.  220.  The  writ  lies  to  referees 
in  highway  cases  as  to  questions  of  jurisdiction  and  regularity.  If 
r^ular,  the  decision  below  on  the  merits  is  final.  People  v.  Yan 
AUtyne^  32  Barb.  131.  The  proceedings  of  the  board  of  metro- 
politan police  in  removing  a  policeman  are  reviewable  by  certio- 
rari.  People  v.  Board  of  Police,  3  Abb.  Dec.  488 ;  People  v. 
Board  of  Police,  26  Barb.  481;  People  v.  Board  of  Police,  43 
How.  385.  Also,  of  the  fire  department  of  Brooklyn,  Pennie  v. 
City  of  BrooJdyn,  97  N".  Y.  654 ;  Smith  v.  Commissioners,  etc,,  3 
State  Rep.  615. 

A  proceeding  to  remove  the  head  of  a  department  under  the  char- 
ter of  the  city  of  New  York  is  judicial,  and,  therefore,  subject  to 
review  by  certiorari.  People  v.  Nichols,  79  N.  Y.  582.  The 
decision  of  the  superintendent  of  insurance,  fixing  the  compensation 
of  a  receiver,  cannot  be  reviewed  by  certiorari.  People  v.  Fairman^ 
17  Week.  Dig.  168.  The  decision  of  assessors  of  a  town  under 
Town-Bonding  Act  upon  the  question  whether  the  required  number 
of  tax  payers  have  given  their  consent  to  the  issuing  of  bonds  to  a 
railroad  company  may  be  reviewed  by  certiorari.  People  v.  Mor- 
gan, 65  Barb.  473.  The  writ  also  ran  to  a  county  clerk  or  county 
judge  under  the  Midland  Railroad  Bonding  Act  for  the  same  pui-pose. 
People  v.  Deyo,  2  T.  &  C.  142  ;  People  v.  Wagner,  7  Lans.  467.  The 
writ  lies  to  review  the  action  of  the  board  of  health  in  refusing  to  reg- 
ister unrecorded  births.  Ex  parte  Lauterjung,  16  J.  &  S.  308.  The 
writ  lies  to  review  proceedings  of  a  court-martial  convicting  the  relator. 
People  V.  Tovmsend,  10  Abb.  N.  C.  69  ;  Matter  of  Brackett,  27  Hun, 
605.  But  the  decision  of  a  conrt-martial  cannot  be  reviewed  on  c<gr^i- 
orari  if  the  court  had  jurisdiction  of  the  subject-matter,  and  of  the 
person  of  the  accused,  and  if  there  was  any  evidence  in  support  of 
the  charges  and  specifications.  People,  ex  rel.,  v.  Rand,  41  Hun, 
529 ;  5  State  Rep.  31.  The  writ  was  held  to  lie  to  review  an  adju- 
dication  of  contempt  though  the  warrant  of  commitment  had  not 
been  issued,  the  order  for  the  warrant  being  regarded  as  a  final  ad- 
judication. People  V.  Donahue,  22  Hun,  470.  The  ordinance  of 
a  common  council  directing  certain  work  to  be  done  is  final  and 
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reviewable  by  certiorari.  People  v.  Common  Council^  65  Barb.  9. 
The  writ  will  not  lie  to  review  an  unlawful  decision  of  a 
county  board  of  canvassers  by  which  a  party  intrudes  in  oiBce. 
This  is  a  ministerial  and  not  a  judicial  act.  People  v.  Van  Slyhe^ 
4  Cow.  297.  Nor  to  the  trustees  of  a  school  district  to  review 
their  proceedings.  Storm  v.  Odell^  2  Wend.  2S7;  Saratoga  &  W. 
li.  /?.  Co.  V.  McCoy^  5  How.  378.  See  Easton  v.  Callender^  11 
Wend.  90.  Certiorari  to  review  the  action  of  canal  appraisers  will 
not  lie  pendihg  an  appeal  to  tlie  canal  board.  People  v.  Dennison^ 
28  IIuii,  328.  When  the  action  of  a  board  of  supervisors  is  legis- 
lative or  ministerial  in  its  character  it  cannot  be  reviewed  on  certio- 
rari. People  V.  Supervisors^  25  Hun,  131.  The  action  of  a 
board  of  excise  denying  the  application  to  revoke  a  license  on  the 
ground  that  the  licensee  had  violated  the  provisions  of  the  statute, 
is  not  reviewable  by  certiorari  if  the  board  has  not  exceeded  its 
jurisdiction  nor  proceeded  otherwise  than  according  to  law.  People 
V.  Board  of  Excise^  24  Hun,  195.  Where  a  board  of  commission- 
ers had  jurisdiction  and  there  was  evidence  legitimately  tending  to 
support  its  decision,  and  no  rule  of  law  was  violated,  its  determi- 
nation could  not  be  reviewed  on  a  common-law  certiorari.  People 
V.  Fire  Commissioners^  82  N.  T.  358.  See  Pennie  v.  City  of 
iBrooklyn^  97  N.  Y.  654 ;  Smith  v.  Commissioners^  3  State  Rep. 
615.  The  writ  does  not  lie  to  review  the  report  of  the  com- 
missioners awarding  damages  occasioned  by  changing  grade  of  a 
village  street.  The  remedy  is  by  appeal  from  the  final  order 
of  confirmation.  People  v.  Colh^  14  Abb.  N.  C.  493.  Cer- 
tiorari is  the  proper  remedy  to  review  irregularities  in  a  vil- 
lage election.  So  held  in  Doios  v.  Village  of  Irvington^  66  How. 
93.  The  writ  lies  to  review  determination  of  board  of  supervisors 
acting  as  a  board  of  audit.  People  v.  Supervisors  of  Madison^ 
61  N.  Y.  442.  Where  a  statute  fixed  the  proportion  of  certain 
expenses  which  should  be  borne  by  certain  villages,  and  by  the 
county  respectively,  and  the  police  commissioners  of  the  villages, 
disregarding  the  statute,  rendered  an  account  of  such  expenses, 
which  charged  the  whole  amount  to  the  county,  which  amount 
defendants  were  proceeding  to  levy, — Held^  that  this  was  a  grievance 
which  could  be  reviewed  on  the  relation  of  a  tax  payer,  but  he  was 
without  remedy  where  it  appeared  that  before  argument  the  tax  was 
levied  and  in  part  paid.  The  writ  does  not  operate  per  se  as  a  stay 
of  proceedings.  People  v.  Supervisors^  23  Week.  Dig.  508.  Also 
to  review  summary  proceedings  instituted  by  the  holder  of  a  tax 
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title  in  the  city  of  Brooklyn.  People  v.  Andrews^  62  N.  Y.  445. 
Writ  will  not  lie  to  village  to  review  alleged  irregularities  in  pro- 
ceedings by  which  it  is  claimed  to  have  been  incorporated.  People  v. 
NeUistoTiy  18  Hun,  175.  The  writ  will  lie  to  officer  removing  head 
of  a  department  under  New  York  city  charter,  as  it  is  a  judicial  act. 
People  V.  Nichols^  58  How.  200 ;  People  v.  May  or  ^  19  Hun,  441 ;  ' 
People  V.  Cooper^  21  id.  517.  Previous  to  the  Code  of  Civil  Pro- 
cedure certiorari  lay  to  review  summary  proceedings  before  a  justice. 
People  V.  Perry^  16  Hun,  461  (1879).  A  certiorari  will  not  lie 
to  review  proceedings  for  laying  out  a  highway  pending  an  appeal 
to  the  county  judge.  People  v.  Wallace^  2  Hun,  152.  See  Buckley 
V.  Drake^  41  id.  384.  Where  the  writ  is  directed  to  a  board,  as  that 
of  public  works  in  the  city  of  New  York,  it  should  be  to  the  meiii- 
bers  by  their  individual  names.  People  v.  CommissionerSy  97  N. 
Y.  37. 

To  municipal  corporations. —  Certiorari  lies  to  review  a  munici- 
pal assessment  for  a  local  improvement  where  there  has  been  an 
essential  departure  from  the  statute  in  principle  of  assessment. 
Leroy  v.  Mayor  of  New  York^  20  Johns.  430 ;  Starr  v.  Trustees 
of  Rochester,  6  Wend.  664  ;  People  v.  City  of  Rochester,  21  Barb. 
656.  %qqEc  parte  Mayor  of  Albany,  23  Wend.  277.  To  vacate  an 
assessment  on  the  ground  that  the  assessors  erred  in  their  determina- 
tion as  to  what  property  was  benefited,  the  remedy  is  by  certiorari 
not  by  suit  in  equity.  But  otherwise  if  the  assessors  proceed  on  a 
wrong  rule  of  law.  Kennedy  v.  City  of  Troy,  19  Alb.  L.  J.  498 ; 
77  T^,  Y.  443.  Certiorari  is  the  proper  remedy  to  review  the 
proceedings  of  municipal  bodies.  People  v.  City  of  Rochester^  21 
Barb.  656  ;  Heywood  v.  City  of  Buffalo,  14  N.  Y.  534  ;  People  v. 
City  of  Utica,  65  Barb.  9.  Proceedings  for  grading  and  opening 
street  may  be  reviewed  by  certiorari.  People  v.  City  of  Brooklyn, 
8  Hun,  56  ;  Bouton  v.  Brooklyn,  2  Wend.  395,  In  order,  however, 
to  warrant  interference  with  a  municipal  corporation  by  certiorari, 
the  act  must  be  plainly  judicial.  A  certiorari  does  not  lie  to  review 
a  corporate  resolution  appropriating  money  for  a  public  square. 
MaUer  of  Mt  Morris  Square,  2  Hill,  14. 

It  has  been  granted  to  review  assessment  for  opening  a  sewer  for 
paving  streets,  for  grading  avenues,  for  the  construction  of  a  bridge. 
People  V.  Mayor  of  Brooklyn,  9  Barb.  535 ;  People  v.  City  of 
Brooklyn,  49  id.  136;  People  v.  City  of  Rochester,  21  id.  656;  Bouton 
v.  President,  etc.,  2  Wend.  395 ;  Leroy  v.  Mayor,  20  Johns.  430 ; 
Ex  parte  Maycyr  of  ^ZJony,  28  Wend.  277;  People  v.  City  qf 
15 
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Ulicay  65  Barb.  9.  It  is  held  in  People  v.  Board  of  AssesaorSj  2 
Hud,  583,  that  the  writ  will  be  granted  only  to  review  assessments 
on  special  caaso  shown,  and  will  be  superseded  if  it  appears  the 
remedy  sought  is  against  justice  and  convenience.  Also,  in  the  Mat- 
ter of  Eightieth  Street^  17  Abb.  324,  that  the  writ  should  be  refused 
in  case  of  a  local  im  provemen t  when  there  is  another  adequate  remedy. 
It  is  held  in  People  v.  McDonald^  4  Hun,  187 ;  affirmed,  69  N.  Y. 
362,  that  certiorari  should  not  be  granted  on  the  application  of  two 
or  three  out  of  a  large  number  of  persons  interested  in  like  manner 
in  assessments  for  local  purposes,  especially  where  adequate  relief  is 
afforded  in  proceedings  at  law,  and  this  is  in  conformity  with  the 
earlier  decisions.  In  the  Matter  of  Mt.  Morris  Square^  2  Hill,  14, 
that  in  general  the  court  ought  not  to  allow  the  writ  where  assessments 
of  taxes  or  awards  of  damages  are  in  question,  which  affect  any 
considerable  number  of  persons.  It  is  said  in  that  case,  that  if  there 
be  a  want  of  jurisdiction  even  in  the  judicial  act  sought  to  be  re- 
viewed ;  or,  in  other  words,  if  there  be  any  excess  of  legal  power  by 
which  a  person's  rights  may  be  injuriously  affected,  an  action  lies, 
and  it  is  much  better  that  he  should  be  put  to  this  remedy  than  that 
the  whole  proceeding  should  be  arrested,  and,  perhaps,  finally  re- 
versed for  such  a  cause. 

It  is  further  held  that  the  writ  will  not  lie  to  review  the  proceed- 
ings of  any  person,  officer  or  body,  acting  under  a  naked  power  con- 
ferred by  law  to  take  private  property  for  public  use ;  and  in  this 
respect  it  is  followed  in  People  v.  Nearing^  27  N.  Y.  306,  holding 
that  where  property  is  taken  for  public  use  without  making  com- 
pensation to  the  owner,  by  reason  of  the  fact  that  his  case  was  not 
provided  for  by  the  statute  directing  the  assessment  of  compensation, 
the  remedy  is  not  by  certiorari  to  review  the  commissioners'  action 
but  by  action  for  trespass.  The  writ  will  not,  according  to  the 
foregoing  authorities,  be  allowed  for  the  purpose  of  reviewing  official 
proceedings  of  a  municipality  of  either  a  legislative,  executive  or 
ministerial  character.  Nor  was  it  granted  to  review  an  assessment 
after  great  delay,  where  the  work  has  been  prosecuted  and  tax  par- 
tially collected.  Elmendorfy,  Mayor ^  25  Wend.  693;  People  v. 
Mayory  2  Hill,  9.  Certiorari  will  lie  to  a  board  of  State  officers  to 
review  their  decision  apportioning  the  expenses  of  board  of  railroad 
commissioners,  under  Laws  of  18S2,  as  they  act  in  a  qua^  judicial 
character.  People  v.  Chapin^  42  Hun,  239.  As  to  the  present 
limitation  of  time  within  which  the  writ  will  be  granted,  see  section 
2126.     The  summary  remedy  for  relief  from  assessment  by  petition 
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was  held  in  Matter  of  Atead^  74  N.  T.  216,  to  be  statutory  and  in- 
dependent of  any  right  to  relief  to  which  a  party  might  be  entitled 
by  a  writ  of  certiorari.  It  was  broadly  held  in  Western  IL  JR,  Co. 
V.  Nolanj  48  N.  Y.  513,  and  in  People  v.  Supervisors  of  Westchestei^ 
57  Barb.  383,  that  an  illegal  assessment  may  be  reversed  by  certio- 
rari. But  it  will  not  lie  to  review  an  assessment  after  the  roll  has 
been  delivered  to  the  supervfsors  and  the  tax  collected.  People  v. 
The  Commissioners  of  Taxes^  43  Barb.  494 ;  People  v.  Reddy^  id. 
539 ;  People  v.  Fredricks^  48  id.  173 ;  People  v.  Supervisors  of 
Albany^  23  Week.  Dig.  568.  A  writ  of  certiora/ri  to  assessors  to 
compel  the  correction  of  an  assessment-roll  is  ineffectual,  when  such 
roll  has  passed  from  their  possession  and  control  to  the  bodrd  of  su- 
pervisors before  the  writ  was  issued,  even  though  it  was  directed  to 
the  board  of  supervisors  as  well.  People  v.  Tompkins^  40  Hun, 
228.  A  writ  of  certiorari  is  an  appropriate  remedy  to  review  the 
proceedings  of  a  municipal  corporation  in  procuring  a  local  improve- 
ment. Hanley  v.  New  Tork^  16  How.  228.  And  that  an  injunc- 
tion is  not  the  proper  remedy  is  held  in  same  case,  and  Mace  v. 
Trustees  of  Newburghy  15  How.  161. 

Miscellaneous.  Certiorari  lies  to  review  summary  proceedings 
for  forcible  entry  and  detainer  pending  a  traverse  of  the  inqui- 
sition. People  v.  CovilL  20  Hun,  460.  Under  the  statute  relat- 
ing to  sales  of  land  for  taxes  the  comptroller  can  be  applied  to  to 
set  aside  an  invalid  sale,  and  his  action  reversed  by  ce7*tiorari  or 
mandamus,  Clark  v.  Davenport,  95  N.  Y.  478.  The  remedy  of 
a  party  believing  himself  aggrieved  by  a  decision  of  the  comp- 
troller denying  an  application  for  the  cancellation  of  a  sale  for 
taxes  is  by  certiorari  and  not  by  mandamus.  People  v.  Chapin, 
39  Hun,  230.  See  People  v.  Chapin,  23  Week.  Dig.  410.  As  to 
the  review  of  illegal  assessment  by  the  writ,  see  chapter  2G9,  Laws 
of  1880,  subsequently  treated. 

§  2123.  A  writ  of  certiorari  can  be  issued  only  out  of  the  Supreme  Court  or  a 
superior  city  court ;  except  in  a  case  wliere  another  court  is  expressly  autliorized 
by  statute  to  issue  it. 

§  2124.  Any  court  of  record,  exercising  jurisdiction  of  an  apx>ellate  nature,  may 
issue  a  writ  of  certiorari,  requiring  the  body  or  officer  whose  proceedings  are 
under  review,  to  make  a  return  to  the  court  issuing  the  writ,  at  a  time  ai|d  place, 
6xed  by  the  court,  and  designated  in  the  writ,  for  the  purpose  of  supplying  any 
diminution,  variance,  or  other  defect,  in  the  record  or  other  papers,  before  the 
court  issuing  the  writ,  in  any  case  where  justice  requires  that  the  defect  should 
be  supplied,  and  adequate  relief  cannot  be  obtained  by  means  of  an  order. 

§  2125.  Subject  to  the  provisions  of  the  next  section,  a  writ  of  certiorari  to  re- 
view a  determination  must  be  granted,  and  served  within  four  calendar  months 
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after  the  determination  to  be  reviewed  becomes  final  and  binding,  npon  the  rela- 
tor, or  the  person  whom  he  represents,  either  in  law  or  in  fact. 

This  provision  is  new;  as  theretofore  no  limit  was  fixed  at  common 
law  within  which  a  writ  would  issue,  and  the  practice  had  been 
analogous  to  the  limitations  of  writs  of  error.  People  v.  Mayor ^  2 
Hill,  9  ;  Elmendorfy.  Mayor ^  25  Wend.  693.  And  it  was  held  in 
People  V.  IliU^  53  N.  Y.  547,  that  unreasonable  delay  in  applying 
for  the  writ  was  ground  for  refusing  it,  and  for  quashing  it  even 
after  a  hearing  on  the  return. 

§  2126.  The  coart,  at  a  Qeneral  Term  thereof,  may  grant  the  writ,  at  any  time 
within  twenty  months  after  the  expiration  of  the  time  limited  in  the  last  section, 
where  the  relator,  or  the  person  whom  he  represents,  was,  at  the  time  when  the 
determination  to  be  reviewed  became  final  and  binding  upon  him,  either 

1.  Within  the  age  of  twenty- one  years  ;  or 

2.  Insane ;  or 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a  crimi- 
nal offense,  for  a  term  less  than  for  life. 

g  2127.  An  application  for  the  writ  must  be  made  by,  or  in  behalf  of,  a  person 
aggrieved  by  the  determination  to  be  reviewed,  must  be  founded  upon  an  affida- 
vit, or  a  verified  petition,  which  may  be  accompanied  by  other  written  proof,  and 
must  show  a  proper  case  for  the  issuing  of  the  writ.  It  can  be  granted  only  at  a 
General  or  Special  Term  of  the  court ;  and  the  granting  or  refusal  thereof  is  dis- 
cretionary with  the  court. 

It  must  appear  that  someone  is  aggrieved,  and  the  extent  of  their 
interest.  Ex  parts  Mayor  of  Albany  ^  23  Wend.  277.  A  petition 
to  review  the  illegality  of  an  assessment  under  chapter  269,  Laws  of 
1880,  may  be  presented  by  a  number  of  petitioners,  and  verified  by 
one.  It  is  not  necessary  each  petitioner  should  sign  the  petition  ;  it 
may  be  signed  by  an  attoraey.  People^  ex  rel.y  v.  Coleman^  41 
Hun,  307.  The  application  for  the  writ  was  formerly  founded  on 
afiidavit.  Fitch  v.  McDowell^  7  Cow.  537.  Cause  must  be  shown 
in  all  cases  where  certiorari  is  brought  to  review  the  proceedings 
of  an  inferior  tribunal  for  error.  It  is  never  granted,  of  course, 
except  when  sued  out  by  the  people.  Munn  v.  Baker^  6  Cow. 
396.  Before  allowing  or  acting  upon  the  writ  the  court  should 
be  satisfied  that  it  is  essential  to  prevent  some  substantial  in- 
jury to  the  applicant,  and  that  the  object  aimed  at  by  him  would 
not,  if  accomplished,  be  productive  of  great  inconvenience  or  injus- 
tice. People  V.  Mayor^  5  Barb.  43  ;  Conover  v.  Devlin^  24  Barb. 
641.  When  granted  upon  mere  suggestion  without  affidavit,  the 
writ  was  quashed  on  application  of  defendant.  Jiogert  v.  Mayor 
of  New  Yorky  7  Cow.  158;  Corhstock  v.  Porter ^  5  Wend.  98.  A 
certiorari  to  review  the  acts  and  decisions  of  special  jurisdictions 
created  by  statute,  and  not  proceeding  according  to  the  course  of 
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the  common  law,  is  not  a  matter  of  right,  but  will  only  be  granted 
on  cause  shown.  People  v.  Supervisors  of  AUegaiiy^  15  Wend. 
193.  An  order  allowing  the  writ  will  not  be  reversed,  except  in 
case  of  a  palpable  abuse  of  discretion.  People  v.  Cooper^  9  Week. 
Dig.  229.  It  is  within  the  discretion  of  the  Supreme  Court  to 
grant  or  withhold  the  writ,  even  if  the  relator  has  no  other  remedy, 
and  the  decision  caimot  be  reviewed  iu  Court  of  Appeals.  People 
V.  McCarthy^  102  N.  Y.  630.  The  writ  can  only  be  granted  at  a 
Greneral  or  Special  Term  of  the  court,  but  when  the  order  granting 
the  writ  shows  by  the  caption  that  the  writ  was  regularly  granted  at 
Special  Term,  at  a  time  and  place  when  a  term  for  hearing  ex  parte 
motions  might  have  been  held,  and  that  it  was  allowed  by  one  of 
the  justices  of  the  court,  this  should  be  held  conclusive  on  a  motion 
to  quash.  People^  ex  reL  PurhanSy  v.  Supervisors  of  Ulster ^  19 
Week.  Dig.  208.  The  affidavit  should  not  be  entitled.  Ilaiyhi  v. 
Turner^  2  Johns.  371 ;  Whitney  v.  Warner^  2  Cow.  499. 

Precedent  for  Petition  for  Writ. 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  Louis  Bevier,  supervisor  of  the  town  of  Marbletown, 
in  the  county  of  Ulster,  respectfully  shows  to  the  court: 

That  heretofore  an  appeal  was  taken  by  said  Louis  Bevier  on  behalf 
of  said  town  of  Marbletown,  from  the  decision  of  the  board  of 
supervisore  of  Ulster  county,  in  the  equalization  of  assessments  and 
the  correction  of  the  Jissessment-roll  for  the  year  1885,  and  such  pro- 
ceedings were  taken  thereon,  that  a  trial  and  liearing  were  had  therein 
by  and  before  the  State  assessors  of  the  State  of  New  York,  James  L. 
Williams,  S.  N.  Wood  and  John  D.  Ellis,  Esqs.,  and  after  said  hear- 
ing and  trial,  said  appeal  was  by  the  State  assessors  dismissed. 

That  a  considerable  amount  of  evidence,  including  a  large  number 
of  exhibits,  was  taken  on  said  hearing,  and  that  it  appeared,  by  the 

Eroof  then  given,  that  the  said  town  of  Marbletown  was  entitled  to 
ave  a  large  deduction  made  from  its  valuation,  as  corrected  by  the 
said  board  of  supervisors,  and  the  amount  so  deducted  placed  upon 
certain  towns  or  city,  and  tliat  the  failure  of  the  said  State  assessors 
to  80  direct  and  decide,  causes  great  injustice  to  be  done  to  said  town 
of  Marbletown. 

That  this  petitioner  is  advised  that  the  determination  of  said  State 
assessors  can  be  reviewed  by  a  writ  of  certiorari,  and  relief  granted  to 
the  said  town  of  Marbletown. 

That  no  previous  application  for  a  writ  of  certiorari  has  been  made 
in  this  matter. 

Wherefore,  your  petitioner  prays  that  a  writ  of  certiorari  may  be 
issued  and  allowed  by  this  honorable  court,  directed  to  the  said  State 
assessors,  James  L.  Williams,  S.  N.  Wood  and  John  D.  Ellis,  com- 
manding them  to  certify  and  return  to  this  court,  all  and  singular. 
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tlie  in'occedings,  decisions  and  actions  of  the  said  State  asscssora,  liad 
and  made  in  tlie  premises,  togetlier  with  the  i*ecord  of  the  proceedings 
liad  before  them  on  the  said  hearing  and  trial  in  this  matter,  inchid- 
ing  the  evidence  (except  that  in  their  discretion  they  may  return  the 
substance  of  the  exhibits)  and  printed  arguments  submitted  to  them, 
to  the  end  that  said  decision  and  action  of  said  State  assessors  may  be 
reviewed  and  corrected  on  the  merits  by  tiiis  lionorable  court,  and 
that  tiie  aforesaid  errors  of  tlie  said  State  assessors  may  be  corrected, 
and  that  tlic  proceedings  had  by  said  State  assessors  may  be  so  revised, 
modified  or  corrected,  so  as  to  direct  what  amount  ought  to  be  de- 
ducted from  tlie  corrected  vahiation  of  said  town  of  Marbletown,  as 
made  by  said  board  of  supervisors,  and  to  what  town,  city  or  ward 
tlie  same  should  be  added,  and  that  your  petitioner  may  have  such 
other  or  further  relief  as  to  the  court  may  soem  just,  and  that  all  the 
proceedings  on  account  of  or  by  reiison  of  such  decisions,  by  any  per- 
s^on,  party,  body  or  board,  be  stayed  until  the  hearing  and  determma- 
tion  upon  this  writ.  Louis  Bevier, 

Add  verificaiion.  Supervisor, 

%  2128.  Until  provision  is  made  in  the  general  rules  of  practice  for  requiring, 
or  dispensing  with  notice  of  the  applicatiou  for  the  writ,  tlie  court  to  which  the 
application  for  writ  is  made,  may,  in  its  discretion,  require  or  dispense  with 
notice.  A  notice,  when  it  is  necessary,  must  he  served  with  copies  of  the  pafiers 
upon  which  the  applicatiou  is  to  be  made,  upon  the  Inxiy  or  officer,  whose  determi- 
nation is  to  be  reviewed,  or  upon  such  other  person  as  the  court  directs,  as  prescribed 
in  this  article  for  the  service  of  a  writ  of  certiorari.  The  service  must  be  made  at 
least  eight  days  before  the  application,  unless  the  court,  by  an  order  to  show  cause, 
prescribes  a  shorter  time.  Where  notice  is  given,  the  person  served  may  produce 
affidavits  or  other  written  proofs,  upon  the  merits,  in  opposition  to  the  application. 

The  usual  practice  is  not  to  require  notice  of  grantint;  of  the  writ ; 
this  is,  however,  entirely  in  the  discretion  of  the  court,  but 
notice  will  only  be  recpiircd  in  case  of  doubt  as  to  the  law  or  jiractice 
governinpr  the  particular  case,  and  in  such  case,  where  it  is  desirable 
to  bring  all  the  facts  before  the  court  to  aid  it  in  the  exercise  of  dis- 
cretion  as  to  the  granting  of  the  writ,  affidavits  might  be  read  by 
the  opposing  party.  This  was  so  before  the  codification.  People  v. 
Supei^isora  of  Queens^  1  Ilill,  195  ;  PeojyJe  v.  Judges  of  Coluvihia^ 
2  id.  398  ;  Saratoga  ib  W,  li.  R,  Co  v.  McCou,  5  How.  378.  It 
is  held  that  it  is  not  generally  necessary  that  notice  of  a])plication 
for  a  certiorari  should  be  given.  Matter  of  Br uni^  1  Barb.  196; 
Matter  of  Woodbine  SL^  17  Abb.  112;  Garner  v.  Commissionei'S^ 
10  How.  181.  An  order  to  show  cause  is  the  usual  form  of  notice, 
and,  it  has  been  held,  should  always  l)e  obtained  when  the  writ  is 
desired  to  review  municipal  assessments.  People  v.  City  of  Roch- 
ester^ 2 1  Barb.  656 ;  Albany  Water  -  Worlds  Co,  v.  Mayor"* s  Covrty 
12  Wend.  292 ;  E,c  parte  Mayor  of  Albany,  23  id.  277.  The  ])rae- 
tice  is  to  dispense  with  notice  under  the  statute  of  ISSO.  People^ 
exrel,  U.&.  'O    R    H  Co    v  Smithy  9,4  nun   6fi  r  85  N    Y    628. 
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Precedent  for  Order  to  show  Came  why  Writ  should  not  be  Granted. 
SUPREME  COURT. 

In  the  Matter  of  the  Application  of 
Louis  Bevier,  Supervisor  of  the  Town 
of  Marbletown,  for  a  Writ  of  Cerlio- 
rari. 


On  reading  and  filing  the  verified  petition  of  Louis  Bevier,  praying 
for  a  writ  of  certiorari  to  review  the  decision  of  the  board  of  State 
assessors  on  an  appeal  from  the  equalization  made  bj?  the  supervisors 
of  tlie  county  of  Ulster,  and  showing  that  said  town  is  aggrieved,  and" 
tliat  proper  grounds  exist  for  the  granting  of  an  order  to  show  cause: 

Now,  on  motion  of  Alvuh  S.  Newcomb,  attorney  for  relator,  let  the 
board  of  State  assessors  (naming  them)  show  cause  at  a  Special  Term 
of  this  court,  to  be  held  at  the  court-house  in  the  city  of  Hudson,  on 
the  18th  day  ©f  May,  1887,  at  the  opening  of  the  court  on  that  day, 
why  a  writ  of  certiorari  should  not  be  granted  to  bring  up  the  pro- 
ceedings of  the  said  board  on  the  hearing  of  the  appeal  by  the  said 
town  of  Marbletown,  from  the  equalization  made  by  the  board  of 
8U]iervisors  of  the  county  of  Ulster.  Let  service  be  made  on  or  before 
May  6.  Samubl  Edwards, 

Uated  Afay  5, 1887.  Justice  Supretne  Court. 

§  2129.  The  writ  must  be  directed  to  tbe  body  or  officer,  whose  determination 
is  to  be  reviewed;  or  to  any  other  person  having  the  custody  of  the  record  or 
other  papers  to  be  certified;  or  to  both,  if  necessary.  Where  it  is  brought  to  re 
view  the  determination  of  a  l)oard  or  body,  other  than  a  court,  if  an  action  would 
lie  against  the  board  or  body,  in  its  associate  or  official  name,  it  must  be  directed 
to  tbe  IxMird  or  ]ix>dy  by  that  name,  otherwise  it  must  be  directed  to  the  members 
thereof,  by  their  names. 

Tlie  writ  must  l^  directed  to  all  persons  whose  return  is  necessary 
to  enable  the  court  to  determine  the  regularity  or  validity  of  pro- 
ceeding^ of  the  officer  or  tribunal  sought  to  be  reviewed.  Each 
officer,  hodj  or  board  can  make  return  as  to  his  part  of  the  matters 
done.  But  this  is  confined  to  cases  where  several  officers  or  boards 
are  required  to  perform  separate  acts  which  make  up  one  official 
transaction,  as  assessors,  commissioners  and  county  judge,  on  pro- 
ceedings for  bonding  towns.  People  v.  Hill^  65  Barb.  170.  But  on 
the  other  hand,  where  the  acts  of  single  officers  do  not  go  to  make 
parts  of  and  complete  a  single  transaction,  and  constitute  one  entire 
official  act,  separate  writs  must  issue  to  each  body  or  officer  whose 
acts  contribute  to  the  completion  of  the  act  complained  of.  JUattcr 
of  Woodbine  Street,  17  Abb.  112.  Certiorari  must  run  to  a  board  of 
village  trustees,  and  not  to  the  corporation  as  such,  where  the  actiou 
of  the  trustees  is  sought  to  be  i-eviewed.  People  v.  Trustees,  1 
Hun,  593.  It  was  formerly  held  that  a  certiorari  to  a  board  of 
police  would  not  run  to  the  individual,  but  to  the  board  as  a  body. 
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People  V.  OholweU^  6  Abb.  161.  The  writ  should  nin  to  indi- 
vidual overseers  of  the  poor,  and  not  to  them  in  their  official  capacity. 
Overseers  of  OreenviUe  v.  Bishop^  2  How.  195.  And  to  correct 
errors  of  a  board  of  assessors  or  revision,  certio7*ari  must  run  to  the 
board  and  not  to  the  corporation.  People  v.  Mayor^  cited  in  Bliss' 
Annotated  Code  under  section  2129.  Where  the  writ  was  against 
a  mere  department  of  the  city  government,  it  must  be  directed  to 
the  members  of  such  board  by  their  individual  names ;  so  held  as  to 
the  commissioner  of  public  parks  on  ground  it  is  not  a  corporation, 
and  action  is  not  authorized  against  it  in  its  official  capacity.  People 
V.  Commissimiers^  97  N.  T.  37.  To  review  an  order  of  commis- 
sioners of  highways,  directing  the  removal  of  an  encroachment,  it 
must  be  directed  to  the  commissioners.  People  v.  Commissioners 
of  Highways^  30  N.  T.  72.  But  certiorari  directed  to  different 
officers  having  no  joint  or  common  duties,  but  acting]iudependently 
is  bad.  People  v.  Walter^  68  N.  T.  403.  A  writ  to  review  the 
proceedings  of  a  judge  out  of  court  should  be  directed  to  the  judge, 
and  not  to  the  court  of  which  he  is  a  member.  People  v.  Kelly ^  35 
Barb.  444.  The  writ  will  properly  issue  to  a  judge  to  review  pro- 
ceedings on  town  bonding,  even  after  the  proceedings  have  been 
completed  and  the  record  filed  with  the  county  clerk.  People 
V.  Smithy  45  N.Y.  772 ;  distinguishing  People  v.  Commissioners  of 
East  Hampton^  30  id.  72.  It  is  held  in  People  v.  IUll^  65 
Barb.  170,  that  although  ministerial  acts  enter  into  and  form  part 
of  the  act  complained  of,  the  writ  is  properly  directed  to  the  officer 
or  body  so  acting,  but  that  the  writ  does  not  issue  to  review  purely 
ministerial  acts.  The  writ  may  be  directed  to  one  whose  term  of 
office  has  expired.  Harris  v.  Whitney^  6  How.  175 ;  People  v. 
EUl^  65  Barb.  170  ;  Conover  v.  Devlin^  15  How.  470. 

It  is  said  in  1  Crary's  Special  Proceedings,  160,  on  the  authority  of 
Bacon's  Abridgment,  that  when  the  officer  who  performed  the  act 
was  dead,  the  writ  runs  to  his  executor.  A  certiorari  to  remove  the 
proceedings  of  three  justices,  affecting  a  town  officer,  must  be  in  the 
name  of  the  people.  WUdy  v,  Washburn^  16  Johns.  49.  A  certio- 
rari will  lie  in  the  name  of  the  people  on  the  relation  of  an 
individual  tax  payer  to  review  an  erroneous  assessment.  People 
V.  Supervisors  of  Westchester^  57  Barb.  377.  A  party  who  has 
no  interest  in  the  subject-matter  is  not  entitled  to  the  writ.  Golden, 
V.  Botts^  12  Wend.  234 ;  People  v.  Overseers  of  Beme^  44  Barb. 
467 ;  Starkweather  v.  Seeley^  45  id.  164.  When  the  the  relator 
attempted  to  review  the  proceedings  of  highway  commissioners  in 
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laying  oat  a  road,  by  the  writ,  on  the  ground  that  he  was  an  inn- 
keeper whose  business  would  be  injured  by  the  diversion  of  travel 
from  the  road  on  which  his  hotel  was  located,  to  the  highway  laid 
out,  and  it  appeared  that  he  was  in  no  way  a  party  to  the  proceed- 
ing, and  did  not  own  property  over  which  the  new  highway  passed, 
the  writ  was  not  sustained.  People  v.  ScheU^  5  Lans.  352.  A  peti- 
tioner for  the  issuing  of  town  bonds  may  sue  out  the  writ  to  review 
the  proceeding.  People  v.  Wdgner^  7  Lans.  467.  It  has  been  held 
that  the  writ  should  not  be  allowed  at  the  instance  of  an  individual 
to  review  proceedings  for  levying  a  tax  which  affect  a  considerable 
number  of  persons.  Matter  of  Fifty-first  Street^  3  Abb.  232.  A 
citizen  and  tax  payer  cannot  intervene  by  certiorari  to  bring  up  the 
proceedings  in  an  action  between  a  county  and  citizens  which  has 
been  compromised  by  the  parties.  Supervisor's  v.  Bowen^  4  Lans. 
24.  A  national  bank  cannot  institute  proceedings  to  review  an 
assessment  for  a  tax  to  be  imposed  upon  the  shares  of  its  stockhold- 
ers. Merchant^  National  Bank  v.  Coleman^  41  Hun,  344.  The 
writ  lies  by  a  former  owner  of  premises  sold  for  taxes  to  review 
summary  proceedings  under  city  charter,  begun  by  grantee  against 
former  owners  and  tenant,  under  a  tax  deed  to  recover  demised 
premises.  People  v.  Andrews^  62  N.  Y.  445.  When  relator  dies 
and  by  will  gives  an  executor  the  rents  and  profits  in  lands  affected 
by  the  proceedings,  the  latter  may  continue  them.  People  v.  Rob- 
insoTij  29  Barb.  77.  The  writ  must  run  in  the  name  of  the  people, 
and  cannot  be  prosecuted  in  the  name  of  an  individual  alone. 
Wildy  V.  Washhum^  16  Johns.  49 ;  People  v.  Judges  of  Suffolk^ 
24  Wend.  249,  It  should  recite  the  names  of  the  parties  aggrieved 
and  set  forth  the  cause  of  complaint  with  the  proceedings,  and  the 
wish  of  the  people  to  be  certified  of  them,  and  directing  the  judge 
or  other  officer  or  tribunal  to  certify  and  return  the  record  to  the 
Supreme  Court  at  a  specified  time  named  therein  as  the  return  day 
of  the  writ,  so  that  the  court  may  then  and  there  cause  to  be  done 
what  of  right  ought  to  be  done,  and  directed  to  the  tribunal  whose 
proceedings  are  sought  to  be  reviewed.  People  v.  Cholwell^  6 
Abb.  151.  The  writ  should  be  tested,  signed  and  sealed,  and  an 
indorsement  made  upon  it  signed  by  tlie  clerk,  showing  that  the 
writ  had  issued  by  order  of  the  court.  2  Burr.  Pr.  195  ;  Mott 
V.   Commissioners  of  Highway Sy  19  Wend.  640. 

The  order  for  the  writ  is  the  authority  for  the  derk  to  sign  the 
indorsement  and  aflix  the  seal. 

16 
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Precedent  for  Order  for  Writ  toiih  Stay. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  at  the  Supreme  Court  chambers  at  the  CiU  Hall,  in  the  city  of 
Kingston,  county  of  Ulster,  on  the  7th  day  of  December,  188G: 

Present  —  Hon.  Samuel  Edwards,  Justice, 

In  tbe  Matter  of  the  Application  of 
Louis  Bevier,  Supervisor  of  the  Town 
of  Marbletown,  for  a  Writ  of  Certio- 
rari to  the  Board  of  Supervisors  of 
Ulster  County. 


On  reading  and  filing  the  petition  of  Louis  Bevier,  of  the  said  town 
of  Marbletown,  the  above  applicant,  verified  on  the  7th  day  of  Decem- 
ber, 1886,  on  motion  of  A.  S.  Newcomb,  attorney  for  said  applicant, 
it  is 

Ordered,  that  a  writ  of  certiorari,  as  prayed  for  in  the  said  petition, 
be  issued,  directed  to  the  board  of  supervisors  of  the  county  of  Ulster. 

That  said  writ  be  returnable  within  twenty  days  after  service  thereof, 
at  the  office  of  the  clerk  of  the  Supreme  Court  in  and  for  Ulster 
county,  in  the  city  of  Kingston,  and  that  said  writ  be  allowed  and 
signed  and  sealed  by  the  clerk  of  this  court. 

The  court  hereby,  in  its  discretion,  dispenses  with  notice  of  the  appli- 
cation for  the  writ  in  this  matter. 

It  is  further  ordered  that  the  execution  of  the  determination  by  said 
board  of  supervisors  to  impose,  levy  and  assess  upon  the  taxable  prop- 
ertv  of  said  town  of  Marbletown,  and  collect  from  said  town  the  sum 
of  13,109.81,  to  apply  toward  the  payment  of  the  alleged  costs  and 
expenses  of  said  board  of  supervisors  as  respondents  in  aj^peals  by  the 
said  town  of  Marbletown  and  the  city  of  Kingston,  to  the  State  asses- 
sors of  the  State  of  New  York,  from  the  decision  of  said  board  in  the 
equalization  and  correction  of  the  assessment-rolls  of  the  different 
towns  in  said  county  of  Ulster,  and  the  said  city  of  Kingston,  in  the 
year  1885,  be  stayed,  and  the  said  board  of  supervisors  is  hereby  re- 
strained and  enjoined  from  imposing,  levying  or  collecting  said  sum, 
or  inserting  the  same  in  the  tax-roll  of  said  town  of  Marbletown  for 
the  purpose  aforesaid,  and  said  board  of  supervisors  are  further  re- 
strained and  enjoined  from  inserting  in  the  tax-roll  of  said  town,  or 
levying  or  assessing  any  sum  upon  the  taxable  property  of  said  town, 
for  the  costs  or  expenses  of  the  respondent  on  said  appeal,  pending 
this  certiorari,  or  until  the  further  order  of  this  court. 

That  the  relator,  being  a  public  officer,  and  the  writ  issuing  on  be- 
half of  a  municipal  corporation,  no  security  is  required. 

Enter  in  Ulster  county.  Samuel  Edvtakds, 

Justice  Supreme  Court. 

Precedeyit  for  Writ. 

Tlie  People  of  tlie  State  of  New  York,  07i  the  rehtio7i  of  Louis  Sevier, 
Supervisor  of  the  town  of  Marbletoivn,  to  the  Board  of  Supervis- 
ors of  the  Coimty  of  Ulster  : 

Whekeas,  We  have  been  informed  by  the  petition  of  Louis  Bevier, 
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as  such  supervisor,  verified  the  7tli  day  of  December,  1886,  that  the 
said  town  of  Marblctown  and  the  city  of  Kingston,  which  is  also  lo- 
cated in  said  county  of  Ulster,  did  each,  in  tne  year  1885,  take  an 
appeal  to  the  State  assessors  of  the  State  of  New  York,  from  the  de- 
cision of  the  board  of  supervisors  of  the  county  of  Ulster,  in  the 
equalization  and  correction  of  the  assessment-rolls  of  the  different 
towns  of  said  county,  and  of  the  said  city,  for  the  year  1885,  and  such 
proceedings  were  had  in  said  appeals  that  the  same  have  been  dis- 
missed by  the  State  assessors. 

That  at  the  annual  session  of  the  board  of  supervisors  of  the  countv 
of  Ulster,  for  the  year  1886,  the  said  board  fixed  and  determined  and 
audited  the  amount  of  costs  and  expenses  of  said  board,  as  respondent 
on  said  appeal,  at  the  sum  of  $21,446.99,  and  further  determined  to 
levy  and  assess  such  amount  as  follows  :  $18,337.98  on  taxable  prop- 
erty of  said  city,  and  $3,109.81  upon  the  taxable  property  of  said  town 
of  Marblctown. 

That  injustice  has  been  done  said  town  of  Marblctown  in  that  the 
whole  of  said  costs  and  expenses  have  been  assessed  on  said  town  and 
city,  and  in  that  said  costs  and  expenses  are  largely  made  up  of  items 
which  are  not  legal  costs  or  expenses,  and  which  cannot  be  legally 
collected  by  said  respondents  on  said  appeal,  against  or  from  said  town 
of  Marblctown. 

That  said  petition,  among  other  things,  i}rays  that  a  writ  of  certio- 
rari issue  out  of  this  court  to  bring  up  the  proceeding  had  by  and 
before  the  said  board  of  supervisors  in  reference  to  said  costs  and  ex- 
penses, and  the  audit  thereof,  and  tlie  items  composing  the  same,  and 
the  assessment  thereof  upon  said  city  and  town  of  Marblctown,  to  the 
end  that  the  same  might  be  reviewed,  and  the  error  so  alleged  might 
be  corrected,  and  the  said  town  of  Marblctown  might  be  relieved  from 
the  payment  of  any  thing  more  than  its  proper  proportion  of  said 
costs  and  expenses,  or  from  the  payment  of  any  portion  thereof  which 
is  not  legarl  costs  and  expenses,  and  for  any  further  or  other  relief,  as 
may  be  ]ust  and  proper. 

We  being  willing  to  be  certified  of  your  proceedings  as  such  board 
of  supervisors  in  making  audit  of  such  costs  and  expenses,  and  in  as- 
sessing the  same,  and  in  all  things  relating  tliereto,  do  command  you, 
that  within  twenty  days  after  the  service  hereof  upon  you,  you  do 
certify  and  return  to  us,  at  the  office  of  the  clerk  of  the  county  of 
Ulster,  all  and  singular  your  proceedings,  decisions  and  actions  in  the 

5 remises,  with  the  dates  thereof,  and  all  and  singular  the  evidence, 
ocuments,  records,  claims,  bills  or  papers  before  you,  or  which  were 
submitted  to  you,  concerning  the  said  matter,  and  all  the  resolutions, 
protests,  affidavits  and  papers  offered  to  or  filed  with  you,  as  such 
board,  in  relation  thereto,  with  the  rulings  or  decisions  of  said  board, 
or  its  chairman,  including  the  corrected  valuation  of  the  real  estate 
as  equalized  in  said  city  and  town  of  Marblctown  for  the  years  1885 
and  1886,  and  also  the  amount  of  personal  property  assessed  in  said 
city  and  town  of  Marblctown  bv  said  board  for  said  years,  and  all  action 
in  relation  thereto  sustained  6y  said  board,  to  the  end  that  said  de- 
cisions and  actions  of  said  board  may  be  reviewed  and  corrected  on 
the  merits  by  this  court,  and  that  the  aforesaid  error  of  said  board 
may  bo  corrected  according  to  law,  and  that  the  said  action  or  determi- 
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nation,  audit  or  allowance,  may  be  reviewed  or  corrected  according  to 
law,  as  to  the  court  may  seem  jnst. 

Witness,  Hon.  Samuel  Edwards,   one  of  the  justices  of  the 
[l.  s.]      Supreme  Court,  at  the  City  Hall,  in  the  city  of  Kingston,  on 
the  7th  day  of  December,  1886. 
A.  S.  Newcomb,  Jacob  D.  Wurts, 

Attorney  for  Relator.  County  Clerk. 

A  cfi'rtiorari  to  review  the  proceedings  of  tax  commissioners 
should  not  require  the  rqturn  of  records  not  affecting  the  particular 
property  of  relator.  Facts  affecting  other  property,  relied  on  to 
show  disproportionate  valuation,  should  be  left  to  be  established  by 
evidence.  People  v.  Tax  Commisaioners^  10  Abb.  N.  C.  35.  It  is 
too  late  to  obtain  a  writ  of  certiorari  against  a  board  of  supervisors 
to  review  their  proceedings  in  allowing  a  claim  alleged  to  be  illegal, 
if  the  warrant  for  the  collection  of  taxes  has  been  signed,  and  the 
money  collected.  People  v.  Supervisors  of  liensselaerj  34  Hun, 
266.  The  writ  will  not  issue  to  review  the  determination  of  canal 
appraisers  by  one  whose  property  has  been  taken.  The  remedy  is 
by  a  hearing  before  the  canal  board.  People  v.  DenmsoUy  28  Hun, 
328. 

When  the  writ  will  he  quasfied.  A  motion  to  quasli  a  writ  of 
ce9*tio?'aH  can  only  be  made  in  the  district  where  the  writ  is  re- 
turnable, or  in  a  county  adjoining  the  district.  People  v.  Cooper^ 
57  How.  463. 

After  having  obtained  jurisdiction  of  a  certiorari^  it  is  discre- 
tionary for  the  Supreme  Court  to  quash  the  writ  or  remand  the 
same  on  cause  shown,  or  to  proceed  to  its  disposition,  and  an  order 
refusing  to  quash  is  not  appealable  to  the  Court  of  Appeals.  Jones 
V.  People^  9  Week.  Dig.  254,  Ct.  of  App.  Where,  after  return  made, 
the  court  is  satisfied  that  the  writ  was  im providently  granted,  or 
that  justice  and  equity  or  a  regard  to  considerations  of  public  policy 
require,  it  will  be  dismissed  without  passing  on  the  questions  intended 
to  be  raised.  People  v.  Common  Council,  65  Barb.  9.  If  improper 
parties  are  joined  or  errors  assigned  not  warranted  by  the  recoixl, 
such  part  of  the  proceedings  as  are  illegal  may  be  quashed  or  cor- 
I'ected,  and  the  rest  affirmed  if  they  are  independent  of  each  other. 
People  V.  Supervisors^  57  Barb.  377.  A  motion  to  quash  can,  as  a 
rule,  be  made  only  after  return.  People  v.  Cooper,  57  How.  463 ; 
Clark  V.  Lawrence,  1  Cow.  48.  But  where  a  notice  of  motion  was 
to  quash  and  supersede,  it  was  held  the  writ  might  be  super- 
seded before  return.  Saratoga  <&  Wash.  R.  R.  Co.  v.  McCoy,  5 
How.  378 ;  Ferguson  v.  Jones,  12  Wend.  241.    A  decision  quash- 
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ing  a  certiorari  for  errora  appearing  upon  the  face  of  the  writ  and 
not  npon  the  merits  cannot  be  reviewed  by   writ  of  error.  People 
V,  MayoTy  1  How.  90.     Where  the  writ  appeared  to  have  been 
granted   at  Special  Terra,    the   contrary   will   not   be   allowed   to 
be  shown  by  affidavit  on  a  motion  to  quash.     People  v.  Stiper- 
visors  of  Ulster^  19  Week.  Dig.   208.     A  motion  may  be  made 
to  supersede  the  writ  if  it  was  improperiy  issued  ;  also  if  not  prop- 
erly directed  or  is  otherwise  bad  in  law  it  will  be  superseded.     Dev- 
lin V.  Platty  20  How.  167 ;  Ball  v.  Warren,  16  id.  379.     Or  where 
the  writ  has  been  granted  to  remove  or  review  a  proceeding  before 
it  is  terminated,  the  writ  will  be  superseded.     People  v.  Peahody^ 
5  Abb.  194 ;  Comstook  v.  Porter,  5  Wend.  98.     Bnt  the  writ  can- 
not be  quashed    till   after   return,  but    it  may  be    then  quashed 
where  it  was  prematurely  issued  or  allowed  by  an  officer  having  no 
jurisdiction  to  allow  it,  or  on  the  applicration  of  a  party  not  in  inter- 
est, or  where  improperly  allowed  for  any  reason.     People  v.  Pea- 
lody,  26  Barb.  437;  Devlin  v.  Piatt,  20  How.  167;  Caledonian 
Co.  V.   Trustees,  7  Wend.  665 ;  Colden  v.  Botis,  12  id.  234 ;  People 
v.  StryTcer,  24  Barb.  650 ;  People  v.  Supervisor's,  15  Wend.  198  ; 
People  V.  MayoTi\  2  Hill,  14;  Brown  v.  Wesson,  1  How.  141 ;  People 
V.    Overseers,   44  Barb.  467;  People  v.   Supervisors,  57  id.  377; 
People  V.  Delaney,  49  N.  Y.  655 ;  Starkweather  v.  Seeley,  45  Barb. 
165  ;   People  v.  Schell,  5  Lans.  352.     The  court  will  quasli  the  writ 
if  improperly  allowed,  even  though  a  hearing  has  been  had  on  the 
merits.  People,  ex  rel,,  v.  StiUwell,  19  N.  Y.  531 ;  People,  ex  rel,,  v. 
Mayor,  2  Hill,  9;  People  v.  Commissioners,  103  N.  Y.  371.  Writ 
will  be  quashed  where  issued  to  require  determination  of  assessors 
after  roll  has  left  their  hands.     People  v.  Assessors,  40  Hun,  228. 
In   People  v.  Supervisors  of  liensselaer,  34  Hun,  266,  following 
People  V.  Supervisors  of  Queens,  82  N.  Y.  275,  it  was  held  where 
a  board  of  supervisors  had  audited  a  claim  and  signed  the  taxroll, 
and  then  adjourned  sine  die,  that  the  board  could  not  be  required 
to  make  return  to  a  writ  of  certiorari  as  to  their  proceedings,  and 
that  the  writ  should  be  quashed,  as  the  board  had  no  power  over  the 
matter  after  the  roll  had  been  signed  and  warrant  delivered. 

The  same  rule  was  held  in  People  v.  Common  Cou7icil,  38  Hun, 
7,  it  being  said  that  as  the  writ  had  gone  into  the  hands  of  a  mere 
ministerial  officer,  and  out  of  the  control  of  those  officers  who  had 
any  judicial  control  or  quasi  judicial  control  over  it,  and  the  defect 
was  not  cured  by  the  fact  that  a  return  was  made,  the  remedy 
was  by  an  action  for  damages,  and  the  writ  must  be  quashed.  Where 
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a  board  of  supervisors  had  issued  its  warrant  to  the  collector  before 
the  issuing  of  the  writ,  held^  that  it  was  too  late  and  the  writ  should 
be  quashed.  People  v.  Supervisors^  82  X.  T.  275.  See  People  v. 
Supervisors  of  Albany ^  23  Week.  Dig.  568;  People  v.  Tompkins^ 
40  Hun,  238.  An  order  quashing  a  common-law  certiorari  is  not 
appealable  to  the  Court  of  Appeals.  People  v.  Commissioners^  3 
State  Rep.  615. 

§  2130.  A  writ  of  certiorari  must  be  served  as  foUows,  except  where  different 
directions,  respecting  the  mode  of  service  thereof,  are  given  by  the  court  grant- 
ing it: 

1.  V\Tiere  it  is  directed  to  a  person  or  persons  by  name,  or  by  his  or  their  oflBcial 
title  or  titles,  or  to  a  municipal  corporation,  it  must  be  served  upon  each  officer 
or  other  person  to  whom  it  is  so  directed,  or  upon  the  corporation,  in  the  same 
manner  as  a  summons  in  an  action  brought  in  the  Supreme  Court,  except  as  pre- 
scribed in  the  next  two  subdivisions  of  this  section. 

2.  Where  it  is  directed  to  a  court,  or  to  the  j  udges  of  a  court,  having  a  clerk 
appointed  pursuant  to  law,  service  upon  the  court,  or  the  judges  thereof,  may  be 
made  by  filing  the  writ  with  the  clerk. 

3.  Where  it  is  to  be  served  upon  any  other  board  or  body,  or  upon  the  members 
thereof,  it  may  be  served  as  prescribed  in  section  two  thousand  and  seventy-one 
of  this  act,  for  service,  upon  a  like  board  or  body,  of  an  alternative  writ  of 
mandamus. 

It  is  said  in  MoU  v.  Commissioners^  19  Wend.  64:0,  that  a  copy 
of  the  order  allowing  the  writ  should  be  served  with  it,  or  there 
should  be  an  indorsement  that  it  is  allowed,  but  that  error  in  that 
respect  may  be  amended.  The  proper  practice,  and  that  universally 
adopted,  is  to  have  the  writ  indorsed  in  form  given  in  precedent. 
The  simple  and  usual  custom  is  to  have  two  or  more  writs  signed 
by  clerk  and  sealed,  one  for  service,  the  other  as  a  duplicate  original 
to  be  retained  by  the  attorney,  although  this,  of  coui-se,  is  not  neces- 
sary. It  was  also  held  in  People  v.  Perrt/y  16  Ilun,  461,  that  a 
copy  of  the  affidavit  on  which  a  writ  is  granted  need  not  be  served 
on  respondent.  In  this  respect,  however,  the  usual  practice  is  to 
serve  a  copy  of  the  affidavit,  together  with  a  copy  of  the  order 
granting  the  writ,  and  the  writ  itself,  thus  giving  the  respondent 
copies  of  all  the  papers  in  the  matter. 

§  2131.  Except  as  prescribed  in  this  section,  a  writ  of  certiorari  does  not  stay 
the  execution  of  the  determination  to  be  reviewed,  or  affect  the  power  of  the  body 
or  officer,  to  which  or  to  whom  it  is  addressed.  The  court,  which  grants  the  writ, 
may,  in  its  discretion,  and  upon  such  terms,  as  to  security  or  otherwise,  as  justice 
requires,  direct,  by  a  clause  in  the  writ,  or  by  a  separate  order,  that  the  execution 
of  the  determination  be  stayed,  pending  the  certiorari,aind  until  the  further  direc- 
tion of  the  court.  A  bond,  undertaking,  or  other  security,  given  to  procure  such 
a  stay,  is  valid  and  effectual,  according  to  its  terms,  in  favor  of  a  person  bene- 
ficially interested  in  upholding  the  determination  to  be  reviewed,  who  is  admitted 
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as  a  party  to  the  special  proceeding,  as  prescribed  in  section  two  thousand  one 
hundred  and  thirty-seven  of  this  act. 

Staying  of  proceedings  by  separate  order  was  aifirmed  on  appeal 
in  People^  ex  rd.  Burhans^  v.  Supervisors^  19  Week.  Dig.  208. 

The  order  to  stay  proceedings  should  be  contemporaneous  with 
the  writ.  People  v.  Board  of  Aldermen^  10  Abb.  N.  C.  33.  The 
writ  does  not  operate  per  «d  as  a  stay.  People  v.  Supervisors  of 
AUxmy,  23  Week.  Dig.  568. 

Precedent  for  Order, 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  City  Hall,  etc., 

December  1,  1886: 
Present  —  Hon.  Samuel  Edwards,  Justice. 

SUPREME  COURT. 

The  People  of  the  State  of  New  Fork, 
ex  rel.  Louis  Bevier, 

agst. 

James  L.  Williams,  S.  N.  Wood  and 
John  D.  Ellis,  State  Assessors  of  the 
State  of  New  York. 


On  reading  and  filing  the  petition  of  Louis  Bevier,  the  applicant  for 
a  writ  of  certiorari  to  the  above-named  defendants,  verified  December 
1,  1883,  and  on  granting  an  order  for  said  writ,  it  is  ordered 
that  the  board  of  supervisors  of  the  county  of  Ulster  be  stayed 
from  inserting  in  the  tax-roll  and  levying  on  the  town  of  Mar- 
bletown  any  sum  for  costs  and  expenses  incurred  on  the  appeal 
from  the  equalization  made  by  the  said  board  in  1885,  taken  by 
said  town  oi  Marbletown  until  the  determination  of  the  proceeding 
granted  and  allowed,  as  hereinbefore  set  forth,  or  from  in  any  wise 
enforcing  the  collection  of  such  sum,  or  any  part  thereof,  or  any  of 
the  expenses  of  said  appeal  which  have  been  taxed  at  $4,250,  until 
such  hearing  and  determination  on  said  writ.  This  order  is  on  con- 
dition that  the  relator  herein  bring  on  this  cause  for  hearing  at  the 
next  General  Term  of  this  court,  to  be  held  at  the  city  of  Albany  on  the 
25th  day  of  January  next,  unless  the  hearing  shall  be  postponed  by 

the  court.  Samuel  Edwards, 

Enter  m  Ulster  county.  j^^^.^^  ^^^^^^;^^^  ^^^^^^ 

§  2132.  A  writ  of  certiorari  must  be  made  returnable  within  twenty  days  after 
the  service  thereof,  at  the  oflBlce  of  the  clerk  of  the  court.  If  it  was  issued  from 
the  Supreme  Court,  it  must  be  made  returnable  at  the  office  of  the  clerk  of  the 
county  designated  therein,  wherein  the  determination  to  be  reviewed  was  made; 
and  if  the  county,  designated  in  the  writ,  is  not  the  proper  county,  the  court, 
upon  motion,  may  amend  the  writ  accordingly.  Thereupon  all  papers  on  file 
must  be  transferred  to  the  clerk  of  the  county,  where  the  writ  is  made  returnable 
by  the  amendment. 

§  2183.  After  a  writ  of  certiorari  has  been  issued,  the  time  to  make  a  return 
thereto  may  be  enlarged,  or  any  other  order  may  be  made,  or  proceeding  taken,  in 
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the  cause,  in  relation  to  anj  matter  not  provided  for  in  this  article,  as  a  similar 
proceeding  may  be  taken  in  an  action  brought  in  the  same  court,  and  triable  in 
the  county  where  the  writ  is  returnable. 

§  2134.  The  clerk  with  whom  a  writ  of  ceHiarari  is  filed,  and  each  person,  upon 
whom  a  writ  of  certiorari  is  served,  as  prescribed  in  section  two  thousand  one 
hundred  and  thirty  of  this  act,  must  make  and  annex  to  the  writ,  or  to  the  copy 
thereof  served  upon  him,  a  return,  with  the  transcript  annexed,  and  certified  by 
hin^  of  the  record  or  proceedings,  and  a  statement  of  the  other  matters,  specified 
in  and  required  by  the  writ.  The  return  must  be  filed  in  the  office  where  the 
writ  is  returnable,  according  to  the  conunand  thereof. 

A  return  to  a  writ  of  certiorari  need  not  be  under  the  seal  of  the 
court,  body  or  officer  making  it.  Scott  v.  Hv^hmariy  1  Cow.  212.  And 
the  return  should  be  made  by  a  majority  of  the  board  to  whom  the 
writ  is  directed.  People  v.  CholweUy  6  Abb.  151.  And  it  should  be 
made  by  the  officer  to  whom  it  is  addressed,  even  though  his  term 
of  office  has  expired.  People  v.  Peahody^  6  Abb.  228  ;  Ilarria  v. 
Whitney^  6  How.  175.  If  the  return  contains  matters  inserted  by 
way  of  explanation  or  otherwise,  besides  what  is  ordered  to  be  re- 
turned, such  matter  is  irrelevant  and  is  not  to  be  regarded,  and  the 
same  is  true  of  matters  asserted  merely  as  matters  of  belief  or  infor- 
mation, and  not  as  a  fact.  People  v.  Mayor ^  2  Hill,  9 ;  Leroy  v. 
Mayor  J  20  Johns.  430;  LawUm  v.  Commiaaioners^  2  Cai.  179; 
Stone  V.  Mayor  of  New   York^  25  Wend.  157. 

An  officer  to  whom  a  writ  of  certiorari  is  directed  is  only  called 
upon  to  make  return  as  to  the  matter  specified  in  the  writ.  His 
return  is  conclusive  as  to  the  facts,and  cannot  be  contradicted ;  it  must 
be  taken  as  conclusive  and  acted  upon  as  if  true.  People  v.  Dains^ 
38  Hun,  43.  The  following  caaes  are  upon  the  point  as  to  what  is 
brought  up  by  the  writ,  and  discuss  the  question  as  to  whether  the 
evidence  must  be  returned.  They  relate  largely  to  the  review 
of  questions  of  jurisdiction  only  on  common-law  certiorari  before 
the  present  Code,  and  they  must  now  be  examined  by  the  practi- 
tioner in  connection  with  section  2140,  which  enumerates  the  ques- 
tions which  may  be  now  reviewed  on  certiorari^  and  renders  many 
of  the  cases  heretofore  in  point,  partially  or  entirely  obsolete.  It  has 
been  thought  better  to  cite  the  cases  bearing  on  the  question  than  to 
attempt  to  decide  as  to  those  which  conflict  with  the  section,  and 
leave  the  matter  open  to  examination  on  the  authorities  cited,  and 
the  provisions  of  the  Code.  Even  among  the  cases  before  the  Code 
much  conflict  had  arisen,  as  will  appear  by  the  following  citations : 
Hathbun  v.  Sawyerj  15  Wend.  451 ;  People^  ex  rel^  v.  Goodwin^ 
1  Seld.  568 ;  People  v.  Board  of  Police,  16  Abb.  337 ;  People  v. 
Mayor,  2  Hill,  9 ;  People  v.  VanAletyne,  32  Barb.  132 ;  Stone  v. 
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Mayor^  25  TVend.  168 ;  People  v.  OveraeerB^  15  Barb.  287  ;  Starr 
V.  Trustees^  6  Wend.  564  ;  Ex  parte  Mayor  of  Albany,  23  id.  280; 
Nihlo  V.  Posfs  AdministratorSj  25  id.  280 ;  Benjamin  v.  Benja- 
min^ 1   Seld.  383 ;  Morewood  v.  HoUister,  2  id.  309 ;  People  v. 
Goodwin^  5  N.  Y.  568  ;  People  v.  Knowles,  47  id.  415.     AflSdavits 
and  other  papers  not  a  part  of  the  proceedings  arc  not  properly 
before  the  court,  only  the  record  can   be  proceeded  on.     Matter  of 
Eightieth  Street,  16  Abb.   169 ;  People  v.  Burton,  65  N.  Y.  452. 
It  was,  however,  settled  before  the  Code  that  the  return  should  con- 
tain BO  much  of  the  evidence  as  was  necessary  to  present  the  ques- 
tion of  law  on  which  relator  relied.     Baldwin  v.  City  of  Buffalo, 
35  N.   Y.  375.     And  that,  where  the  jurisdiction  of  the  inferior 
court  depends  on  a  fact  to  be  proved  before  itself,  the  proof  of  such 
jurisdictional  facts  should  be  returned  to  enable  the  higher  court  to 
determine  whether  the  fact  was  establislied.     People  v.  Knowlee, 
47  N.  Y.  415.     And  the  evidence  necessary  to  show  a  fact  essential 
to  jurisdiction  would  not  be  assumed.     People  v.  Soper,  7  N.  Y. 
428.     The  record   itself  is  sent  up.      It  being  called  a  copy  in  the 
return   does  not  affect  it.      Wolfe  v.  Horton,  3  Cai.  86.      Certio- 
rari brings  up  the  record  and  the  proceedings  to  and  including,  but 
not  subsequent  to  judgment.     OUl  v.  People,  3  Hun,  187;  affirmed, 
60  N.  Y.  643.     The  writ  only  brings  up  such  proceedings  as  remain 
before  the  body  to  whom  it  is  directed.     People  v.  Supervisors,  15 
Wend.  198  ;  People  v.  Supervisors,  1  Hill,  195.     A  certiorari  to 
one  officer  does  not  bring  up  a  proceeding  had  in  the  same  matter  before 
a  different  officer.    Eitch  v.  Commissioners,  22  Wend.  132 ;  Mott  v. 
Commissioners,  2  Hill,  472.     An  officer  to  whom  a  writ  of  certiorari 
has  been  issued  is  only  required  to  make  return  as  to  the  matters  speci- 
fied in  the  writ.     The  hearing  must  be  on  the  writ  and  return.   The 
papers  on  which  the  writ  was  issued  can  be  considered  only  in  deter- 
mining the  question  as  to  the  jurisdiction  of  the  court  to  issue  it,  and 
possibly  as  establishing  as  facts  such  matters  as  were  embraced  in  the 
writ  and  omitted  from  the  return.  People  v.  Dains,  38  Hun,  43 ;  Peo- 
ple v.  French,  25  id.  1 11.  The  court  cannot  consider  affidavits  tending 
to  show  that  the  return  is  false,  nor  refer  it  to  a  referee  to  ascertain  the 
truth.  Remedy  is  only  by  an  action  for  a  false  return.  People  v.  Mayor 
of  Syracuse,  6  Hun,  652  ;  People  v.  Ryken,  id.  625.  The  return  to  a 
writ  of  certiorari  must  be  taken  as  conclusive  and  acted  upon  as  true ; 
if  false  in  fact  the  remedy  is  by  an  action  for  a  false  return.     People 
V.  Fire  Commissioners,  73  N.  Y.  437.  This  rule  is  modified  by  stat- 
ute in  ca8eof(?0r^e(>rart  to  review  assessments.  Chap.  269,  Laws  1880. 

17 
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Form  of  Return. 
SUPREME  COURT. 

The  People  of  the  State  of  New  York, 
ex  rel,  Louis  Bevier,  Supervisor  of 
the  town  of  Marbletown, 

The  Board  of  Supervisors  of  Ulster 
Couutj. 


To  the  Supreme  Court  of  the  State  of  New  York: 

The  return  of  the  board  of  supervisors  of  the  county  of  Ulster,  in 
obedience  to  the  writ  of  certiorari  hereto  annexed:  The  board  of  su- 
pervisors certifies  and  returns,  that  on  the  28th  day  of  November, 
1885,  the  supervisor  of  the  town  of  Marbletown  appealed  from  the 
equalization  made  by  the  board  of  supervisors  of  the  county  of  Ulster 
at  their  annual  session  in  said  year.  That  thereupon  a  committee  was 
appointed  by  said  board  to  take  charge  of  said  appeal,  and  such  com- 
mittee proceeded  to  retain  counsel  and  made  preparations  to  defend 
said  appeal.  That  they  caused  searches  to  be  made  in  the  Ulster 
count}  clerk^s  office  for  all  sales  made  within  five  years  last  past,  and 
proceeded  to  identify  the  several  properties  and  prepare  sales  lists  at 
an  expense  of  about  $1,000,  and  denies  that  such  expense  exceeded 
12,000.  That  three  appraisers  were  selected  to  value  the  property  in 
each  town  and  make  a  full  and  complete  list  thereof,  as  also  m  the  town 
of  Marbletown  and  in  the  city  oi  Kingston.  That  on  the  trial  one 
thousand  four  hundred  and  forty-seven  pages  of  evidence  were  taken, 
covering  the  testimony  of  two  hundred  and  seventy-five  witnesses,  and 
statements  offered  in  evidence  covering  every  piece  of  real  estate  in 
the  county  of  Ulster.  That  the  brief,  on  submittinff  the  case,  con- 
tained seventy-two  printed  pages,  including  nine  taoles.  That  the 
said  appeal  was  dismissed.  That  the  board  of  supervisors  proceeded 
according  to  the  statute  to  audit  and  allow  said  expenses,  and  audited 
them  at  the  sum  of  121,447.  That  said  audit  was  honestly  and  fairly 
made,  and  hereto  are  annexed  abstracts  of  the  proceedings  of  said 
board  on  said  audit  and  of  the  bills  so  audited.  We  do  further  cer- 
tify and  return  that  in  the  preparation  of  the  matter  of  the  appeals 
beiore  the  State  assessors,  the  trial  and  the  final  submission  m  the 
proper  performance  of  its  dutv  under  the  statute,  the  board  of  super- 
visors of  Ulster  county  properly  and  necessarily  incurred  the  costs  and 
expenses  allowed  to  the  parties  as  aforesaid. 

All  of  which  we  hereby  certify  and  return  as  commanded  by  said 
writ  and  directed  by  statute. 

In  witness  wnereof,  the  undersigned  chairman  and  clerk  of  the 
[l.  8  ]   board  of  supervisors  of  Ulster  county,  have  hereunto  set  their 
hands  and  the  seal  of  the  said  county  this  2d  day  of  Feb- 
ruary, 1886.  C.  N.  DEWirr, 

John  E.  ETraft,  Clerk.  Chairman. 

(Add  verification.) 

§  2135.  If  a  return  is  defective,  the  court  may  direct  a  further  return.  An 
omission  to  make  a  return,  as  required  by  a  writ  of  certtorari,  or  by  an  order  for 
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a  farther  retam.  may  be  punished  as  a  contempt  of  the  court.  But  a  judge  or 
derk  shall  not  be  thus  punished  unless  the  relator,  before  the  time  when  the 
return  is  required,  pays  him,  for  his  return,  the  sum  of  two  dollars,  and  in  addi- 
tion ten  cents  for  each  folio  of  the  copies  of  papers  required  to  be  returned. 

This  section  is  in  accord  with  People  v.  Fire  Commissioners^  73 
!N.  Y.  437,  holding  that,  if  a  return  is  insufficient,  a  further  return 
may  be  compelled.  People  v.  Dahis^  38  Hun,  43.  This  is  done  by 
motion.  This  was  held  in  Overseers  of  Poor  of  Brooklyn  v.  Over- 
seers of  SoutJioldy  2  Cow.  575.  If  a  corporation  refuses  to  make 
return,  a  writ  of  sequestration  may  issue  after  distringas.  People 
V.  City  of  Brooklyn^  5  How.  314.  Upon  return  to  a  writ  of  certio- 
rarij  if  the  return  is  false  in  fact  or  insufficient  in  form,  the  remedy 
is,  in  the  former  case,  by  action  for  false  return,  and  in  the  latter  by 
compelling  a  further  or  more  specific  return.  People  v.  Campbell, 
50  N.T.  Super.  82. 

§  2136.  A  writ  of  certiorari  may  be  issued  to,  and  a  return  to  a  writ  of  certio- 
rari  may  be  made  by,  an  officer  whose  term  of  office  has  expired.  Such  an  offi- 
cer may  be  punished  for  a  failure  to  make  a  return  to  the  writ  as  required  thereby, 
or  to  make  a  further  return  as  required  by  an  order  for  that  purpose. 

$  2187.  Upon  the  application  of  a  person  specially  and  beneficially  interested 
in  upholding  the  determination  to  be  reviewed,  the  court  may,  in  its  discretion, 
admit  him  as  a  party  defendant  in  the  special  proceeding,  upon  such  terms  as 
justice  requires.  And  a  General  Term  of  the  court  at  which  the  cause  is  noticed 
for  hearing  and  is  placed  upon  the  calendar,  may,  in  a  proper  case,  direct  that 
notice  of  the  pendency  of  the  special  proceeding  be  given  to  any  person  in  such 
a  manner  as  it  thinks  proper;  and  may  suspend  the  hearing  until  notice  is  given 
accordingly. 

§  2138.  The  cause  must  be  heard  at  a  General  Term  of  the  court.  In  the  Su- 
preme Court  it  must  be  heard  at  a  General  Term,  held  within  the  judicial  depart- 
ment, embracing  the  county  where  the  writ  was  returnable.  Either  party  may 
notice  it  for  hearing  at  any  time  after  the  return  is  complete.  Except  as  pre- 
scribed in  the  next  section,  it  must  be  heard  upon  the  writ  and  return,  and  the 
papers  upon  which  the  writ  was  granted. 

In  People  v.  Nichols,  58  How.  200,  it  was  held  that  the  rule 
requiring  eight  days'  notice  is  binding  only  so  far  as  it  is  consistent 
with  the  Code,  and  that  as  the  Code  provided  that  a  notice  for  hear- 
ing a  motion  for  judgment  might  be  made  less  than  eight  days,  the 
Code  must  control,  and  that  an  application  for  judgment  so  made 
was  regular.  Where  the  relator  fails  to  deny  or  traverse  the  suflBi- 
dency  of  a  return  to  a  writ  of  certiorari,  the  facts  alleged  therein 
will  be  taken  as  conclusive.  People,  ex  rel,,  v.  Koch,  2  State  Rep. 
110;  People  v.  Fire  Commissioners,  73  N.  Y.  439. 

§  2139.  If  the  officer  or  other  person  whose  duty  it  is  to  make  a  return,  dies, 
alwconds,  removes  from  the  State  or  becomes  insane,  after  the  writ  is  issued  and 
before  making  a  return,  or  after  making  an  insufficient  return,  and  it  appears 
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that  there  is  no  other  officer  or  person  from  whom  a  sufficient  return  can  be  pro 
cured  by  means  of  a  new  certiorari,  the  court  may,  in  its  discretion,  permit  affi- 
davits or  other  written  proofs  relating  to  the  matters  not  sufficiently  returned  to 
be  produced,  and  may  hear  the  cause  accordingly.  The  court  may,  also,  in  its 
discretion,  permit  either  party  to  produce  affidavits  or  other  written  proofs  relat- 
ing to  any  alleged  error  of  fact,  or  any  other  question  of  fact  which  is  essential 
to  the  jurisdiction  of  the  body  or  officer  to  make  the  determination  to  be  reviewed, 
where  the  facts  in  relation  thereto  are  not  sufficiently  defined  in  the  return,  and 
the  court  is  satisfied  that  they  cannot  be  made  to  appear  by  means  of  an  order 
for  a  further  return. 

§  2140.  The  questions  involving  the  merits  to  be  determined  by  the  court  upon 
the  hearing,  are  the  following  only: 

1.  Whether  the  body  or  officer  had  jurisdiction  of  the  subject-matter  of  the 
determination  under  review. 

2.  Whether  the  authority  conferred  upon  the  body  or  officer,  in  relation  to  that 
subject-matter,  has  been  pursued  in  the  mode  required  by  law,  in  order  to  author- 
ize it  or  him  to  make  the  determination. 

3.  Whether,  in  making  the  determination,  any  rule  of  law  affecting  the  rights 
of  the  parties  thereto  has  been  violated,  to  the  prejudice  of  the  relator. 

4.  Whether  there  was  any  competent  proof  of  all  the  facts  necessary  to  be 
proved,  in  order  to  authorize  the  making  of  the  determination. 

5.  If  there  was  such  proof,  whether  there  was,  upon  all  the  evidence,  such  a 
preponderance  of  proof  against  the  existence  of  any  of  those  facts,  that  the  ver- 
dict of  a  jury  affirming  the  existence  thereof,  rendered  in  an  action  in  the  Su- 
preme Court,  triable  by  a  jury,  would-be  set  aside  by  the  court  as  against  the  weight 
of  evidence. 

The  codifiers  as  to  this  section  have  said :  "  The  questions  which  the 
foregoing  section  aims  to  settle  have  been  the  subject  of  a  great 
number  of  adjudications  within  this  State,  many  of  which  are  obso- 
lete and  contradictory."  (See  2  Abb.  Dig.  (new  ed.),  tit.  Certiorari^ 
11-13,  art.  118-139.)  As  late  as  1866  it  was  forcibly  said  by  Mor- 
gan,  J.:  '*  The  decisions  of  the  courts,  in  relation  to  the  office  of  a 
common-law  cer^wari,  are  so  conflicting  that  it  is  quite  impossible  to 
say  that  any  settled  rule  has  ever  been  established  in  this  State  which 
has  not  been  subsequently  departed  from."  Baldwin  v.  City  of 
Buffalo^  35  N.  Y.  380.  Since  then  these  questions  have  been  again 
before  the  Court  of  Appeals  in  various  cases,  in  the  latest  of  which, 
People  V.  Smithy  45  Ji.  Y.  772,  decided  in  1871,  Grover,  J.,  lays 
down  the  following  rule :  "  Whatever  may  have  been  the  conflicting 
authority  heretofore,  upon  the  question  whether,  upon  a  common- 
law  cer^i(?rari,  the  court  can  inquire  into  any  thing  beyond  the  juris- 
diction of  the  tribunal  over  the  parties  and  subject-matter,  it  must 
now  be  regarded  as  settled  in  this  State  that  it  is  the  duty  of  the  court, 
in  addition  thereto,  to  examine  the  evidence,  and  determine  whether 
there  was  any  competent  proof  of  the  facts  necessary  to  authorize 
the  adjudication  made,  and  whether,  in  making  it,  any  rule  of  law 


The  Wkit  of  Certiok^lri.  183 

affecting  the  rights  of  the  parties  has  been  violated."  Id.  776,  777. 
If  so  much  certainty  has  at  last  been  attained,  it  seems  to  be  desira- 
ble to  preventthepossibility  of  reopening  the  questions  thus  decided, 
and  to  declare  definitely  that  the  cases  holding  the  other  way  are  ob- 
solete by  incorporating  these  principles  into  the  statute.  Subdivisions 
1  to  4  of  the  foregoing  section  embody  them  correctly,  it  is  believed, 
the  changes  of  language  being  such  only  as  appear  to  be  necessary. 
Subdivision  5  is  not  in  conflict  with  the  ruling  in  45  N.  Y.,  but  it 
settles  a  question  which  was  not  considered  therein,  in  general  accord- 
ance with  the  opinion  of  Potter,  J.,  in  People  v.  Eddy^  57  Barb. 
593,  see  p.  601." 

In  connection  with  these  remarks  it  must  also  be  noted  that  subse- 
quent to  45  N.  T.  772,  the  line  of  decisions  up  to  1880  ran  in  a  differ- 
ent direction,  and  in  his  note  to  this  section  Mr.  Bliss,  in  his  annotated 
Code,  very  justly  remarks  that  the  section  is  new,  "but the  commis- 
sioners considered,  when  prepared  by  them,  that  it  made  no  change 
in  the  law,  regarding  subdivision  5  as  consistent  with  45  N.  Y. 
772,  and  57  Barb.  593,  which  were  then  the  latest  cases,  but  it  is 
hardly  consistent  with  69  N.  Y.  408,  and  some  other  cases  since  pub- 
lished." As  was  remarked  with  reference  to  section  2134  as  to  the 
contents  of  the  return,  the  decisions  before  the  Code  were  not  only 
in  direct  conflict  with  the  rule  established  by  this  section,  but  are 
not  reconcilable  among  themselves,  as  may  be  said  of  the  cases  in 
45  N.  Y.  and  68  id.,  just  cited.  The  old  rule  was  strongly  that 
the  question  of  jurisdiction  only  could  be  determined  on  certiorari. 
It  would  seem  the  courts  then  adopted  a  much  more  liberal  view, 
and  allowed  the  evidence  to  be  looked  into  somewhat,  and  questions 
of  law  to  be  considered ;  then  the  pendulum  swung  back  and  only 
questions  of  law,  materially  affecting  the  rights  of  the  litigants, 
could  be  determined.  The  first  stage  arrived  at  by  the  courts  is  the 
strict  adherence  to  the  rule  that  on  a  common-law  certiorari  no  other 
questions  can  be  reviewed  than  those  relating  to  the  jurisdiction  be- 
low, and  to  the  regularity  of  the  proceedings,  and  this  view  is  held 
in  the  earlier  cases,  BirdaaU  v.  Phillips^  17  Wend.  464;  AUynv. 
Commissionersy  19  id.  342  ;  Miller  v.  Bv^h^  21  id.  651 ;  People  v. 
New  York  Oity,  2  Hill,  9 ;  People  v.  Judge  of  Columbia,  id.  398  ; 
HamUmd  v.  White,  7  How.  154.  To  the  same  effect  is  the  rule  that 
where  the  jurisdiction  of  an  inferior  court  depends  on  extrinsic  facts, 
the  court  will  examine  the  evidence  to  determine  the  question  of 
jurisdiction,  but  for  no  other  purpose.  Held  in  People  v.  Board  of 
MetropoliUmh  Police,  24  How.  481,  and  substantially  in  People  v. 
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Sanders^  3  Hun,  16,  also  in  People  v.  Overseers  of  Ontario^  16 
Barb.  286,  that  on  the  return  to  a  common-law  certiorari  the  Su- 
preme Court  will  not  consider  the  weight  of  evidence,  but  they  will 
determine  whether  there  was  any  legal  evidence  to  support  the  pro- 
ceedings below.  But  it  was  nevertheless  held  during  this  period 
that  on  a  certiorari  to  review  summary  proceedings  against  a  tenant 
holding  over,  the  court  had  power  to  look  into  the  evidence  to  see 
whether  it  authorized  the  findings.  Anderson  v.  Prindle^  33  Wend, 
616  ;  Niblo  v.  Post^  25  id.  280  ;  Benjamin  v.  Benjamin^  5  N.  Y. 
383 ;  Morewood  v.  Hollister^  6  id.  309;  Brick  v.  Binningery  3  Barb. 
391 ;  People  v.  EocJiester^  21  id.  656  ;  Cai^ter  v.  Newhold^  7  How, 
166.  It  was  also  held  that  the  court  would  look  only  into  the  facts 
returned,  on  the  question  of  jurisdiction,  and  could  not  assume  there 
was  other  evidence  to  sustain  jurisdiction.  People  v.  Soper^  7  N.  Y. 
428.  But  that  a  common-law  certiorari  in  a  bastardy  case  did  not 
bring  up  the  evidence.     People  v.  DiceUj  16  How.  43. 

It  was  subsequently  held  that  where  the  decision  of  a  public  board 
is  made  final  and  conclusive  by  statute,  the  court  cannot  look  into 
the  evidence  to  sustain  it  in  the  absence  of  a  jurisdictional  fact. 
People  V.  Canal  Board,  7  Lans.  220.  It  was  also  held  that,  on  a 
certiorari  to  review  the  decision  of  the  canal  commissioners,  only 
legal  and  constitutional  questions  can  be  considered.  People  v. 
Carrinffton,  2  Lans.  368.  As  to  certiorari  to  review  an  assessment 
under  the  general  tax  law,  it  was  held  {People  v.  Fredericks^  48 
Barb.  173)  that  the  only  questions  before  the  court  were  whether 
the  assessors  had  jurisdiction,  and  whether  tliey  had  kept  within  it. 
It  was  also  said  that,  on  certiorari  to  review  assessment  of  dam- 
ages, the  court  could  not  reverse  the  assessment  as  to  the  amount  of 
damages,  but  might  as  to  the  principle  on  which  they  were  assessed. 
Baldwin  v.  Calkins,  10  Wend.  167.  But  see  Matter  of  Ilount 
Morris  Square,  2  Hill,  14.  In  People  v.  Ferris,  36  N.  Y.  218,  it 
was  held  that,  on  certiorari  to  commissioners  of  highways,  the  Su- 
preme Court  could  only  aflBrm  or  reverse  the  proceeding. 

Shortly  after,  it  was  said  in  People  v.  Assessors  of  Brooklyn,  39 
N.  Y.  81,  that  a  common-law  certiorari  brought  up  for  review  all 
questions  of  jurisdiction,  power  or  authority  in  the  inferior  tribunal, 
and  all  questions  of  the  regularity  of  the  proceedings  which  seems  to 
mark  what  appears  to  be  the  transition  state  of  the  law  on  this  sub- 
ject. And  in  People  v.  Smith,  45  N.  Y.  772,  and  People  v.  Eddy, 
57  Barb.  593,  it  was  determined  that  in  a  town  bonding  case,  on 
the  return  to  a  common-law  writ  of  certiorari,  the  court  was  not 
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limited  to  the  inquiry  whether  jurisdiction  of  the  parties  and  sub- 
ject-matter was  acquired,  but  should  examine  the  evidence  and  de- 
termine whether  there  was  any  competent  proof  of  the  facts  neces- 
sary to  authorize  the  adjudication  to  be  made,  and  whether,  in  making 
it,  any  rule  of  law  affecting  the  rights  of  the  petitioner  had  been 
violated,  and  that  the  court  might  examine  as  to  whether  the  inferior 
tribunal  had  jurisdiction.  Whether  the  moving  party  had,  on  all 
the  facts  proved,  made  out  a  case,  whether  the  testimony  supported 
the  matter  charged,  but  with  the  qualification  that  where  some  evi- 
dence is  given  to  support  the  case,  however  slight,  if  judgment 
be  given  thereon,  where  there  is  evidence  upon  the  merits  on  both 
sides,  the  court  will  not  reverse  unless  the  case  is  one  in  which  the 
weight  of  evidence  is  very  greatly  preponderating,  or  is  so  strikingly 
so,  as  to  create  the  suspicion  of  injustice  arising  from  prejudice  or 
passion.  The  same  rule  is  held  in  People  v.  Van  Alatyne^  32  Barb. 
131 ;  People  v.  Supervisors^  57  id.  377.  And  it  is  held  in  People  v. 
Assessors  of  Albany^  40  N.  Y.  154,  that  a  common-law  certiorari 
to  assessors  brings  up  the  merits  as  well  as  the  questions  of  jurisdic- 
tion and  regularity,  and  the  same  general  principle  is  held  in  People 
V.  Board  of  Police^  39  N.  Y.  506 ;  People  v.  Commissioners^  54 
Barb.  145.  It  was  determined  in  People  v.  Lawrence^  id.  589, 
and  People  v.  Tubhs^  59  id.  401,  that  where  the  writ  was  given 
by  statute,  the  authority  of  the  court  was  not  limited,  as  at  common 
law,  to  questions  of  jurisdiction  and  regularity,  but  it  might  look  into 
the  merits  and  examine  the  evidence,  and  affirm,  reverse  or  quash 
the  proceedings,  as  justice  may  require.  It  was  in  view  of  these 
decisions,  and  to  conform  the  practice  to  the  rule  as  there  settled, 
that  the  codifiers  prepared  this  section,  and  these  cases  probably 
best  interpret  its  scope  and  meaning. 

However,  subsequent  to  the  rendering  of  these  decisions,  and  in 
matters  arising  before  the  enactment  of  the  Code,  a  somewhat  dif- 
ferent rule  was  held.  The  case  cited  by  Bliss  {People  v.  Board  of 
Police^  69  N.  Y.  408)  is,  perhaps,  a  typical  case  of  this  class,  show- 
ing the  backward  swing  of  the  judicial  pendulum  in  holding  that 
only  errors  of  law  affecting  materially  the  rights  of  the  parties  may 
be  corrected  on  common-law  certio7*ari.  The  evidence  may  be 
examined  to  determine  whether  there  is  any  competent  proof  to 
justify  the  adjudications  made,  but  questions  of  fact  on  conflicting 
evidence,  or  conflicting  inferences  from  facts  or  matters  of  judg- 
ment or  discretion,  cannot  be  reviewed.  It  was  held  in  People  v, 
Hair^  29  Hun,  125,  that  errors  in  the  admission  or  rejection  of  evi- 
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denco  cannot  be  reviewed  by  certiorari.  The  same  rule  lias  been 
recently  held  in  People^  ex  rel.,  v.  Board  of  State  Assessors^  22 
Week.  Dig.  453,  as  to  review  of  proceedings  of  board  of  equaliza- 
tion.    People  V.  Keator,  17  Abb.  N.  C.  369. 

To  the  same  general  effect  is  People  v.  Steele^  56  N.  Y.  66:t,  holding 
that  it  is  the  office  of  a  common-law  certiorari  to  review  the  determina- 
tion upon  the  same  evidence,  and  to  examine  whether  the  inferior 
tribunal  has  conformed  in  its  proceedings  to  the  express  terms  of  the 
statute  law,  and  recognized  in  its  determination  the  principles  of 
the  common  law ;  and  if  there  were  legal  and  sufficient  evidence  to 
authorize  the  finding,  the  decision  upon  the  question  of  fact  will 
not  be  disturbed.  And  in  People  v.  Police  CommissionerSj  6  Hun, 
229 ;  People  v.  Police  Commissioners^  52  How.  289 ;  People  v. 
Weigant^  14  Hun,  546,  it  is  held  that,  on  a  common-law  certiorari^ 
it  is  the  duty  of  the  court  to  see  whether  there  was  any  competent 
proof  to  sustain  the  adjudication,  and  whether,  in  making  it,  any 
rule  of  law  has  been  violated,  but  mere  matters  of  detail  or  of  dis- 
cretion will  not  be  reviewed.  It  is  also  determined  in  People  v. 
Board  of  Policy  72  N.  T.  415,  that  the  court  is  not  confined  to  the 
mere  question  of  jurisdiction,  but  will  look  into  the  proceedings, 
and  if  the  adjudication  is  unsupported  by  any  evidence,  will  reverse 
it.  Upon  a  certiorari  to  review  proceedings  in  insolvency,  the  ap- 
pellate court  may  determine  not  only  the  question  of  jurisdiction, 
but  the  regularity  of  the  proceedings  below.  People  v.  Suthey^landy 
16  Hun,  192.  Since  the  Code  of  Civil  Procedure,  the  decisions 
have  been  in  accordance  with  the  terms  of  this  section,  and  in  con- 
formity with  the  views  expressed  in  45  N.  Y.  supra.  In  People  v. 
Fire  Commissioners^  30  Hun,  376,  it  was  decided  that,  under  this 
section,  the  court  might,  on  certiorari^  review  the  weight  of  evi- 
dence ;  and  distinguished  People  v.  French^  92  N.  Y.  306,  which 
held  that  this  section  only  applied  to  cases  on  the  hearing,  and  not 
on  appeal  to  the  Court  of  Appeals,  The  Court  of  Appeals  held  the 
same  rule  as  applicable  to  appeals  to  that  court  in  People  v.  Com- 
missioners^  93  N.  Y.  97,  as  follows :  "  Assuming  the  rule  to  be 
that  the  facts  involved  in  the  determination  are  satisfactorily  sup- 
ported by  the  evidence,  so  that  the  verdict  of  a  jury  finding  such 
facts  could  not  be  set  aside  as  against  the  weight  of  evidence,  we 
are  unable  to  see  how  it  can  be  claimed  that  the  decision  of  the 
commissioners  was  not  justified." 

The  scope  of  a  review  upon  a  certiorari  has  been  enlarged,  and 
a  judgment  may  be  reversed  if  there  is  such  a  preponderance  of 
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proof  against  the  existence  of  the  facts  found  against  the  relator  as 
would,  had  the  facts  been  found  by  a  jury,  call  for  a  reversal  of  the 
verdict  as  against  the  weight  of  evidence.  People  v.  JordaUy  1  Civ. 
Pro.  328.  The  Court  of  Appeals  held  the  rule  as  to  review  in  that 
court  as  in  previous  cases  cited  in  People  v.  Fire  Commissioners^ 
96  N.  Y.  644 ;  citing  People  v.  Fire  Commissioners^  82  id.  358. 
The  court  should  not  reverse  for  error  in  finding  of  fact  by  court 
below  unless  it  was  clearly  against  preponderance  of  proof,  so  held 
under  chapter  259,  Laws  of  1880,  and  on  review  of  action  of  State 
assessors.  People  v.  Keator^  17  Abb.  N.  C.  369 ;  People  v.  Wil- 
liamSy  id.  366.  A  conclusion  of  fact,  if  without  competent  proof  to 
support  it  or  opposed  by  a  decided  or  strong  preponderance  of  evi- 
dence, may  be  reviewed  by  the  court.  A  decision  adverse  to  the 
evidence  and  the  conceded  truth  was  an  error  subject  to  judicial 
review  and  correction.  People  v.  ZoU,  97  N.  T.  203.  People 
V.  Heddon,  32  Hun,  299,  holds  that,  on  certiorari  to  review  the 
decisions  of  referees  appointed  to  hear  an  appeal  from  determina- 
tion of  highway  commissioners,  a  presumption  arises  that  all  the 
preliminary  requirements  of  the  statute  have  been  complied  with, 
and  that  the  only  proceedings  to  be  reviewed  were  those  connected 
with  the  inquiry  as  to  the  fitness  or  unfitness  of  the  road.  In  case 
of  removal  of  auditor  of  accounts  by  comptroller  of  New  York  city 
it  was  held  that  it  was  not  for  the  court  to  weigh  the  evidence  so  as 
to  substitute  its  judgment  for  that  of  the  comptroller.  People  v. 
Grantj  Abb.  Dig.  1884,  p.  51,  §  10.  The  question  of  extent  of 
review  of  proceedings  of  inferior  tribunals  by  certiorari  is  fully 
considered  in  People  v.  McCarthy^  102  N.  Y.  630,  and  is  held  in 
accordance  with  rules  laid  down  in  the  Court  of  Appeals  under  the 
present  Code.  The  language  of  the  section  must,  therefore,  be 
interpreted  in  the  light  of  the  decisions  since  its  enactment.  Pre- 
vious decisions  will  be  found  convenient  for  reference  in  all  cases 
where  no  change  has  been  made  from  former  practice. 

WJien  proceedings  helow  final. — Unless  jurisdiction  is  expressly 
taken  away  certiorari  lies  even  when  the  decision  is  declared  final, 
by  the  older  cases.  Leroy  v.  Mayor^  20  Johns.  430;  Bradhurst  v. 
Turnpike,  16  id.  8  ;  Ex  parte  Mayor  of  Albany,  23  Wend.  277. 
But  People  v.  Betts,  55  N.  Y.  600,  held  the  rule  to  be  that  where 
the  statute  declares  the  decision  final,  certiorari  will  not  lie,  but  it 
seems  to  be  subject  to  the  qualification  laid  down  in  People  v.  Free- 
man, 3  Lans.  148 ;  People  v.  Canal  Board,  7  id.  220 ;  People  v. 
Dewey,  1  Hun,  529,  that  the  court  may  still  inquire  into  the  juris- 
18 


138  The  Wbit  of  Ceetioraei. 

diction  of  the  inferior  tribunal  to  pass  upon  the  subject-matter,  and 
whether  within  the  jurisdiction  the  acts  performed  were  within  the 
powers  conferred  by  law. 

Grounds  of  objection,— The  objection  that  a  certiorari  was  im- 
properly awarded  may  be  considered  on  a  return  and  hearing  on  the 
merits.  Moving  for  an  amended  return  is  not  a  waiver  of  motion 
to  quash.  People  v.  McDonald^  2  Hun,  70.  On  certiorari  in 
liabeaa  proceedings  the  objection  that  there  was  no  traverse  to  the 
return  cannot  be  taken  if  evidence  was  taken  and  considered  with- 
out objection.  People  v.  Carpenter^  46  Barb.  619.  If  evidence 
was  admitted  without  objection  its  competency  cannot  be  passed 
upon  by  certiorari.  People  v.  Sanders^  3  Hun,  16.  Where  it 
appears  by  the  return  to  the  writ  that  the  inferior  tribunal  was 
entirely  without  jurisdiction  it  is  wholly  immaterial  whether  the 
relator  raised  the  objection  below  or  not.  People  v.  Robertson^ 
26  How.  90.  It  was  said  in  CoTrmiissioners  v.  Judges  of  Putnam^ 
7  Wend.  264,  that  where  the  contest  was  solely  on  the  merits  ob- 
jection could  not  afterward  be  taken,  that  one  of  the  judges  appealed 
from  had  previously  passed  on  the  same  question. 

Assessments  for  improvements. — A  jurisdictional  question  may 
be  reviewed  upon  the  evidence  on  the  return  to  the  certiorari. 
Stone  V.  Mayory  25  Wend.  157.  On  certiorari  to  a  municipal  cor- 
poration to  review  proceedings  on  a  local  improvement  the  court  will 
review  the  assessment  only  as  to  the  principle  of  apportionment  and 
not  as  to  the  amount  charged  on  an  individual.  £outon  v.  Presi- 
denty  2  Wend.  395 ;  Owners  of  Ground  v.  Mayor^  15  id.  374 ;  Eso 
parte  Mayor  of  Albany ^  23  id.  277.  In  reviewing  assessments  for 
a  sewer  the  court  cannot  interfere  as  to  the  quuntum,  of  benefit  to 
be  derived  by  each  lot,  but  may  decide  as  to  the  persons  to  be  affected 
on  a  proper  construction  of  the  law.  Leroy  v.  Mayor^  20  Johns. 
430. 

The  court  will  not,  on  certiorari,  vacate  proceedings  for  a  local 
improvement  for  an  irregularity  which  does  not  go  to  the  entire 
assessment,  where  there  is  a  sufBcient  remedy  otherwise  for  irregu- 
larity. PeopU  V.  City  of  BrooTdyn,  14  Abb.  (N.  S.)  115.  Mere 
irregularities  in  submitting  to  the  electors  questions  as  to  an  im- 
provement as  authorized  by  statute,  which  are  executive  or  ministe- 
rial acts,  cannot  be  corrected  by  certiorari.  People  v.  Trustees  of 
Danville,  1  Hun,  593.  On  certiorari  to  a  city  to  review  proceed- 
ings on  assessment  of  expenses  for  a  bridge,  the  court  will  not,  as 
ground  for  setting  aside  the  assessment,  consider  the  validity  of  a 
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contract  for  building  the  bridge.     People  v.  Common  Council^  5 
Lans.  142. 

MiaceUaneous.  — Certiorari  lies  to  a  board  of  supervisors  to  re- 
view the  rejection  of  a  claim  declared  by  the  legislature  to  be  a  law- 
ful charge  against  the  county,  when  rejected  on  the  ground  that  it  is 
not  just  and  legal.     The  court  can  reverse  the  proceeding,  and  the 
relator  can  then  mandamtcs,  if  necessary.     People  v.  Supervisors  of 
Madison,  51  N.  Y.  442.      On  certiorari  to  review  town-bonding 
proceedings,  the  question  of  eligibility  of  the  commissioners  named 
to  issue  bonds  could  not  be  raised,  where  the  return  of  the  county 
judge  showed  them  to  be  proper  persons.  People  v.  Hulhert^  59  Barb. 
446.     It  is  held  in  People  v.  Sheriff,  29  id.  622,  that  the  Supreme 
Court  cannot  review,  on  certiorari,  the  judgment  of  a  court  commit- 
ting for  contempt.      The  court  cannot  take  notice,  on  certiorari,  of 
any  fact  outside  the  record,  and  where  matters  do  not  appear  by  the 
record  they  cannot  be  reviewed.      People  v.   Wheder,  21  N.  Y. 
82.     In  cases  where  the  writ  is  authorized  by  statute,  the  authority 
of  the  court  is  not  limited  to  questions  of  jurisdiction  and  regularity. 
It  has  power,  also,  to  examine  upon  the  merits  every  decision  of  the 
court  or  officer  upon  questions  of  law,  and  to  look  into  the  evidence 
and  to  affirm,  reverse  or  quash  the  proceedings  as  justice  may  re- 
quire.    People  V.  Lawrence,  54  Barb.  589.     The  decision  of  board 
of  education  of  New  York   city  in  removing  a  teacher  cannot  be 
reviewed,  as  the  power  of  tho  board  is  discretionary.     People  y. 
Board  of  Education,  3  Hun,  177.     The  proceedings  of  the  board 
of  police  are  to  be  reviewed  with  liberality  rather  than  severe  criti- 
cism, with  a  view  to  sustain,  rather  than  reverse,  their  decisions. 
People  V.  Board  of  Commissioners,  8  Week.  Dig.  466.    It  is  said 
in  People  v.  Board  of  Fire  Commissioners,  5  id.  486,  that  the 
court  can,  on  certiorari^  review  the  whole  evidence  as  to  the  con  vie- 
tion  and  removal  of  a  regular  clerk  in  the  fire  department  (see  cases 
cited  heretofore),  9f\i\\d  People  v.  Board  of  Police  Commissioners,  11 
Hun,  513,  affirmed  in  the  Court  of  Appeals,  52  How.  289,  held  that 
the  writ  brought  up  only  the  questions  whether  the  board  had  juris- 
diction of  the  relator   and  of  the  subject-matter,  whether  he  was 
regularly  tried,  and  whether  legal  and  sufficient  testimony  was  given 
sufficient  to  justify  the  board  in  finding  him  guilty.     See  Pennie  v. 
City  of  Brooklyn,  97  K  Y.   654;   People  v.  Commissioners,  3 
State  Rep.  615.     Justices'  judgments  can  no  longer  be  reviewed  by 
ceHiorari.     People  v.  Sleight,  2  Hun,  632.     The  title  to  office,  of 
persons  acting  as  police  justices  in  New  York  city  with  color  of 
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title,  cannot  be  tried  on  certiorari  to  review  a  judgment  rendered 
by  them.     Coyle  v.  Sherwood,  1  Hnn,  272. 

§  2141.  The  coart,  upon  the  hearing,  may  make  a  final  order,  annulling  or  con- 
firming, wholly  or  partly,  or  modifying  the  determination  reviewed,  as  to  any  or 
all  of  the  parties. 

It  was  held,  previous  to  the  enactment  of  this  section,  that  the 
Supreme  Court  could  only  affirm  or  reverse  the  proceedings  of  the 
court  below  on  certiorari.  Baldwin  v.  Calkins,  10  Wend.  167 ; 
People  V.  City  of  Brooklyn,  U  Abb.  (N.  S.)  115;  People  v.  Fer- 
ris, 36  N.  Y.  218,  It  was  thought  by  the  codifiers  that  this  rule, 
in  many  instances,  worked  injustice,  and  the  foregoing  section  was 
prepared  for  the  purpose  of  extending  the  power  of  the  court  on 
certiorari,  so  as  to  correspond  to  the  power  vested  in  the  Court  of 
Appeals  and  the  Supreme  Court  upon  appeals  from  orders  in  special 
proceedings  as  well  as  in  actions.  It  is  further  observed  that  the 
section  is  so  drawn  as  to  confine  the  power  of  modification  to  the 
determination  appealed  from  and  to  the  parties  before  the  court. 
The  provisions  of  the  Code  of  Civil  Procedure,  §  2141,  authorizing 
the  court,  upon  a  hearing  on  return  to  a  writ  of  certiorari,  to  make 
a  final  order  annulling  or  confirming,  wholly  or  partly,  or  modifying 
the  determination  reviewed,  does  not  authorize  the  review  or  modi- 
fication of  the  determination  of  inferior  jurisdictions  in  mattera 
within  that  jurisdiction  which  are  confided  to  their  discretion. 

It  is  to  be  read  in  connection  with  section  2140,  which  defines  the 
questions  which  may  be  determined  on  certiorari,  and  simply  gives 
power  to  correct  an  erroneous  determination  instead  of  reversing  it 
absolutely.  Where,  therefore,  the  General  Tenn  on  certiorari 
modified  an  order,  and  there  was  no  question  of  jurisdiction,  proced- 
ure or  evidence,  giving  the  General  Term  jurisdiction,  held  error. 
People  V.  Board  of  Fire  Commissioners,  100  N".  Y.  82. 

§  2142.  Where  the  determination  reviewed  is  annulled  or  modified,  the  court 
may  order  and  enforce  restitution,  in  like  manner,  with  like  effect,  and  subject  to 
the  same  conditions,  as  where  a  judgment  is  reversed  upon  appeal. 

§2143.  Costs,  not  exceeding  fifty  dollars  and  disbursements,  may  be  awarded 
by  the  final  order,  in  favor  of  or  against  either  party,  in  the  discretion  of  the  court. 

No  costs  were  allowed  on  a  writ  of  certiorari  at  common  law. 
The  subject  is  discussed  and  reasons  given  and  explained.  People  v. 
Metropolitan  Police  Board,  39  N.  Y.  506.  There  was  much  con- 
flict over  this  question  under  the  Code  of  Procedure,  and  the  ques- 
tion seems  to  have  been  decided  in  favor  of  the  allowance  of  costs 
as  a  special  proceeding.  People  v.  Fuller,  40  How.  35.  The  de- 
cisions under  the  present  statutes  have  been  under  the  provisions  of 
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chapter  2G9,  Laws  of  1880,  providing  for  the  review  of  assessments 
bj  certiorari^  and  will  be  more  fully  referred  to  under  that  head. 
Thej  are  People  v.  Keator^  67  How.  277 ;  People  v.  Peterson^  16 
Week.  Dig.  70 ;  People  v.  Keator^  36  Hun,  592 ;  People  v.  Fonda^ 
22  Week.  Dig.  477.  Where  the  judgment  of  a  court-martial  is 
brought  into  the  Supreme  Court  on  a  writ  of  certiorari^  and  there 
reversed,  the  respondent  is  personally  liable  for  costs  awarded  by 
the  final  order  and  may  be  adjudged  guilty  of  contempt  for  non-pay- 
ment.    See  §  2007 ;  Matter  of  Leary,  30  Hun,  394. 

§  2144.  The  final  order  of  the  court  upon  the  certiorari  must  be  entered  in  the 
office  of  the  clerk  where  the  writ  was  returnable.  But  before  it  can  be  enforced, 
an  enrollment  thereof  must  be  filed.  For  that  purpose,  the  clerk  must  attach 
together,  and  file  in  his  office,  the  papers  upon  which  the  cause  was  heard  ;  a  cer- 
tified copy  of  the  final  order  ;  and  a  certified  copy  of  each  order,  which  in  any 
way  involves  the  merits,  or  necessarily  affects  the  final  order. 

Under  this  and  the  next  section  no  formal  judgment  seems  neces- 
sary, beyond  the  final  order ;  under  the  former  practice  a  very  elabo- 
rate judgment  was  entered. 

If  judgment  is  desired  it  may  be  entered  in  the  usual  form  of  judg- 
ment or  affirmance,  or  dismissing  writ,  as  the  case  may  be. 

Precedent  for  Order  Dismissing  Writ. 

At  a  General  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  in  and  for  the  third  judicial  department  of  said  State,  at  the 
court-house  in  the  city  of  Albanv,  on  the  31st  day  of  May,  1884  : 

Present  —  Hon.  Wm.  L.  Learned,  Presiding  Justice;  Hons.  Au- 
gustus Bockes  and  Douglass  Boardman,  Associate  Justices. 

The  People  of  the  State  of  New  York, 
on  the  Relation  of  Louis  Bevier,  Su- 
pervisor of  the  Town  of  Marbletown, 
and  the  Town  of  Marbletown 

agst. 

The  Board  of  Supervisors  of  the  County 
of  Ulster. 

J 


This  matter,  coming  on  to  be  heard  on  the  petition,  writ  of  certio- 
rari and  return  thereto,  and  after  hearing  J.  J.  Linson,  Esq.,  coun- 
sel for  the  relators,  and  E.  B.  Walker,  Esq.,  counsel  for  the  respondent. 

Ordered,  that  the  writ  of  certiorari  herein  granted  and  tested  on 
the  Tth  day  of  December,  1883,  and  the  proceedings  thereon,  be  and 
the  same  hereby  is  dismissed,  with  fifty  doUai'S  costs  and  disbursements 
to  the  respondent  Johit  W.  Walsh, 

Dep.  Clerk. 

Judgment  on  Order  Dismissing  Writ. 

(TUU.) 

This  matter,  coming  on  to  be  heard  on  the  petition,  writ  of  certio- 
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rari  and  return  thereto,  and  after  hearing  J.  J.  Linson^  Esq.,  counsel 
for  relators,  and  E.  B.  Walker,  Esq.,  counsel  for  respondents. 

It  is  ordered  and  adjudged  that  tne  writof  certiorari  herein  granted 
and  tested  on  the  7th  day  of  December,  1883,  and  all  proceedings 
thereon,  be  and  the  same  hereby  is  dismissed. 

It  is  further  ordered  and  adjudged  that  the  boaid  of  supervisors  of 
the  county  of  Ulster,  the  respondent  herein,  recover  of  the  town  of 
Marbletown  and  Louis  Bevier,  supervisor  of  said  town  of  Marble- 
town,  the  sum  of  fifty  dollars  costs,  and  fourteen  and  25-100  dollars 
disbursements,  making  in  all  the  sum  of  sixty-four  and  25-100  dollars, 

Mabtikt  S.  Decker,  Deputy  Clerk. 

§  2145.  The  filing  of  the  enrollment  in  the  office  of  the  clerk  where  the  final 
order  is  entered,  as  prescribed  in  the  last  section,  is  a  sufficient  authority  for  anj 
proceeding,  bj  or  before  the  body  which,  or  the  officer  who,  made  the  determi- 
nation reviewed,  which  the  final  order  of  the  court  directs  or  permits.  But  where 
the  execution  of  the  final  order  is  stayed  by  an  appeal  to  the  Court  of  Appeals, 
the  proceedings  below  are  stayed  in  like  manner. 

Appeals. —  An  appeal  from  a  decision  on  a  writ  of  certiorari  to 
review  assessment,  under  chapter  269,  Laws  of  1880,  is  limited  im- 
peratively by  that  law,  and  not  by  the  Code  of  Procedure.  People 
v.  Eeator^  3  K  W.  Rep'r,  303 ;  S.  C,  3  East  Eep'r,  432. 

When  the  writ  is  quashed  below,  under  the  well-Sfettled  practice 
of  the  Court  of  Appeals,  the  appeal  to  that  court  must  be  dismissed. 
This  is  upon  the  ground  that  the  granting  or  withholding  of  the 
writ  is  discretionary  with  the  Supreme  Court.  People  v.  Board  of 
Police  CommiedonerSy  82  N.  Y.  506,  citing  In  re  Mount  Morris 
Square,  2  Hill,  14 ;  People  v.  StUweU,  19  N.  Y.  631 ;  People  v. 
ElUy  53  id.  549 ;  People  v.  Board  df  Fire  Commisdonera,  77  id. 
605,  and  distinguishing  People  v.  Board  of  As8es807*8j  39  id.  81, 
which  seems  to  hold  a  difiEerent  rule ;  People  v.  Commiesioners,  etc,y 
103  N.  Y.  370  cases  cited  in  points  of  attorney-general.  People 
V.  McCarthy^  102  N.  Y.  630.  The  court  say  in  People  v.  Ham^- 
man,  85  N.  Y.  655,  we  have  many  times  decided  that  an  appeal  to 
this  court  is  not  allowed  from  a  decision  of  the  Supreme  Court 
quashing  a  writ  of  certiorari.  If,  in  this  case,  judgment  had  been 
made  affirming  the  action  of  the  commissioners  of  taxes,  an  appeal 
would  lie.  There  thus  appears  to  be  a  distinction  as  to  the  form  of 
the  order  of  the  General  Term,  and  in  case  an  appeal  is  desired,  the 
order  should  be  one  of  affirmance  of  the  action  of  the  inferior  tri- 
bunal and  not  quashing  the  writ. 

It  is  again  held  in  People  v.  Board  of  Police  Commieaioners,  86 
N.  Y.  639,  that  an  order  quashing  a  writ  of  certiorari  is  not  review- 
able in  that  court.  It  is  held  in  People  v.  Fire  OommieeionerSj  82 
N.  Y.  360,  that  on  a  common-law  certiorari  the  court  will  examine 
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the  record,  not  only  for  the  purpose  of  seeing  whether  the  subordi- 
nate tribunal  kept  within  its  jurisdiction,  but  also  to  ascertain 
whether  there  was  any  legal  proof  of  facts  authorizing  the  adjudica- 
tion, and  whether  any  rule  of  law  afiEecting  the  relator  has  been  vio- 
lated (citing  People  v.  Board  of  Commissioners,  69  N.  T.  408) ; 
and  further,  that  if  the  tribunal  had  jurisdiction,  and  there  was 
evidence  legitimately  tending  to  support  its  decision,  and  no  rule  of 
law  was  violated,  the  adjudication  is  final  and  cannot  be  reviewed 
upon  certiorari,  because  the  evidence  upon  which  it  proceeded  was 
weak  or  inconclusive,  or  because  the  court  issuing  the  writ  would,  if 
the  case  had  originally  been  presented  for  its  decision,  have  decided 
difiEerentiy  upon  the  facts.  The  question  of  what  is  reviewable  in 
the  Court  of  Appeals,  on  appeal  from  a  common-law  certiorari,  was 
fully  discussed  in  People  v.  French,  92  N.  Y.  306,  and  it  was  held 
that  the  court  would  look  into  the  record  only  for  the  purpose  of 
seeing  whether  the  subordinate  tribunal  has  kept  within  its  jurisdic- 
tion, based  its  decision  upon  some  legal  proof  of  the  facts  author- 
izing it,  and  violated  no  rule  of  law  in  its  proceedings  affecting  the 
right  of  relator.  It  is  further  held  that  section  2140  does  not  require 
such  a  review  as  would  require  the  examination  of  evidence ;  that 
the  section  refers  to  the  court  hearing  the  proceedings  on  the  retnm 
of  the  writ,  and  must  necessarily  be  confined  to  the  court  in  which 
such  hearing  is  had.  In  People  v.  Board  of  Police  Commission^ 
ers,  93  K.  Y.  101,  it  is  assumed  that  the  rule  is  that  the  facts  in- 
volved in  the  determination  must  be  satisfactorily  supported  by 
evidence,  so  that  the  verdict  of  a  jury  finding  such  fact  would  not 
be  set  aside  as  against  the  weight  of  evidence,  yet  only  error  of  law 
can  be  reviewed  in  that  court,  and  the  evidence  examined  to  see 
that  there  is  any  competent  proof  to  justify  the  decision  made.  But 
where  an  order  is  made  denying  a  motion  to  quash  the  writ  issued 
in  a  case  not  reviewable  by  certiora/ri,  an  appeal  may  be  taken  to 
the  Court  of  Appeals,  distinguishing  Jones  v.  People,  79  N.  Y.  45, 
which  holds  that  where  a  certiorari  has  been  lawfully  issued,  it  is  a 
matter  of  discretion  whether  the  Supreme  Court  will  quash;  but  if 
unlawfully  or  illegally  issued,  the  appellate  court  may  pass  apon,  and 
might,  of  its  own  motion,  quash  the  writ.  People  v.  Board  of  Conir 
missioners,  97  N.  Y.  37.  In  People  v.  McCarthy,  102  id.  635, 
it  is  held  that  since  section  2127  makes  the  allowance  of  the  writ  of 
certiorari  discretionary  with  the  court,  an  order  quashing  the  writ 
is  not  appealable  to  tiie  Court  of  Appeals.  That  if  the  court  in 
making  the  order  had  refrained  from  exercising  its  discretion  upon 
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the  question  presented,  and  had  quashed  the  writ  upon  the  ground 
of  a  want  of  power  to  issue  it,  or  had  quashed  it  in  a  case  not  au- 
thorized by  law,  the  court  could  properly  have  reviewed  the  ques- 
tions presented  by  an  appeal  from  such  determination  (citing  97  N*. 
Y.  supra) :  *'  But  in  a  case  where  that  court  has  exercised  its  dis- 
cretion with  respect  to  the  allowance  or  denial  of  the  writ,  and  has 
refused  to  grant  it  on  the  ground  that  it  ought  not,  under  all  the 
circumstances  of  the  case,  to  have  been  issued,  this  court  has  no 
jurisdiction  to  review  its  determination,  and  so  it  has  repeatedly 
held."  Citing  19  N.  Y.  531 ;  53  id.  547 ;  85  id.  655.  But  in  a  case 
where,  although  the  order  concluded  by  directing  that  the  writ  be 
quashed,  "that  conclusion  was  preceded  by  an  adjudication,  that  the 
proceeding  brought  up  by  the  writ  was  valid  and  free  from  error, 
and  the  judgment  quashing  the  writ  was  not  rendered  in  the  exer- 
cise of  the  discretion  of  the  court,  and  on  the  grounds  that  the  pro- 
ceeding ought  not  to  be  reviewed  by  the  writ,  it  presents  questions 
of  law  reviewable  in  Court  of  Appeals.  People  v.  CofnmissionerSj 
103  ,N.  Y.  370.  As  the  law  now  stands,  under  the  Code  the 
Supreme  Court  is  at  liberty  to  review  the  evidence,  and  to  review 
the  decision  whenever  it  would  feel  justified  in  setting  aside  a  verdict 
upon  the  same  evidence  as  against  the  weight  of  evidence.  People 
V.  Board  of  Fire  CommiasionerSy  30  Hun,  376.  In  reviewing  the 
decision  of  the  canal  board  on  certiorari  from  the  canal  appraisers, 
the  court  can  only  inquire  whether  these  bodies  have  kept  within 
their  jurisdiction  ;  it  cannot  consider  the  merits  or  any  alleged  irregu- 
larities not  jurisdictional.  People  v.  Canal  Boards  29  Hun,  159. 
And  the  writ  will  not  issue  to  review  proceedings  of  the  canal  board 
while  an  appeal  is  pending.    People  v.  Dennison^  28  Hun,  328. 

§  2146.  The  expression  '*  bodj  or  officer/'  as  nsed  in  this  article,  includes  every 
court,  tribunal,  board,  corporation,  or  other  person,  or  aggregation  of  persons, 
whose  determination  may  be  reviewed  by  a  writ  of  certioraH;  and  the  word  "  de- 
termination," as  used  in  this  article,  includes  every  judgment,  order,  decision, 
adjudication,  or  other  act  of  such  a  body  or  officer  which  is  subject  to  be  so  re- 
viewed. 

§  2147.  Where  the  right  to  a  writ  of  certioraH  is  expressly  conferred,  or  the 
issuing  thereof  is  expressly  authorized  by  a  statute  passed  before,  and  remaining 
in  force  after,  this  article  takes  effect,  this  article  does  not  vary  or  affect,  in  any 
manner,  any  provision  of  the  former  statute,  which  expressly  prescribes  a  differ- 
ent regulation  with  respect  to  any  of  the  proceedings  upon  the  certiorari  to  be 
issued  thereunder. 

S  2148.  This  article  is  not  applicable  to  a  writ  of  certiorari  brought  to  review  a 
determination  made  in  any  criminal  matter,  except  a  criminal  contempt  of  court. 

The  only  remaining  cases  under  which  a  statutory  certiorari^  aside 
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from  chapter  269,  Laws  of  1880,  can  be  taken,  are  those  exempted 
from  the  provisions  of  tlie  Repealing  Act  of  1880,  and  are  as  follows : 
The  certiorari  provided  for  by  chapter  288,  Laws  of  1840,  section 
16,  authorizing  the  writ  to  be  sued  out  by  the  attorney-general,  on 
behalf  of  the  State,  to  review  the  decision  of  the  canal  appraisers* 
on  any  legal  or  constitutional  question ;  the  writ  as  authorized  by 
chapter  925,  Laws  of  1871,  may  still  be  sued  out  to  review  proceed- 
ings nnder  the  Town-Bonding  Acts,  which  is  no  longer  of  practical 
importance  under  the  present  statutes  on  that  subject.     The  writ  is. 
also  provided  for  by  section  47,  article  8,  title  I,  chapter  V,  Part  11,. 
Revised  Statutes,  relating  to  trustees  for  insolvent  debtors,  and  hear- 
ing may  bo  removed  from  the  Common  Pleas  to  the  Supreme  Court, 
and  there  the  proceedings  may  be  examined  and  coiTccted.      It  was 
held  under  this  statute,  in  People  v.  Brooks^  40  How.  165,  that  the 
Supreme  Court  could  review  the  decision  of  the  County  Court  for 
error  on  the  facts  as  well  as  for  want  of  jurisdiction.     In  People  v. 
Daly^  4  Hun,  641,  it  was  held  that  though  the  relator  had  the  right 
of  appeal,  that  the  statute  was  positive  as  to  relator's  right  to  certio^ 
rari,  and  it  could  not  be  denied  to  him.     The  power  of  the  court 
under  this  provision  is  not  limited  to  the  questions  of  the  jurisdic-^ 
tion  of  the  oflSicer,  or  the  regularity  of  the  proceedings,  but  it  may 
examine  and  correct  any  erroneous  decision  of  the  officer  upon  a 
question  of  law.    Moreioood  v.  Bolliiftery   6  N.  T.  309.     The  older 
cases  on  the  review  of  proceedings  in  insolvency  by  certiorari  are. 
^nant/mouSj  1  Wend.  90;  Learned  v.  DavaZ^  3  Johns.  Cas.  141; 
Spencer  v.  Hilton^  10  Wend.  608.     By  the  charter  of  the  city  of 
JSew  York,  chapter  410,  Laws  of  1882,  known  as  the  Consolidation 
Act,  it  is  provided  by  section  821,  that  a  certiorari  to  review  or 
correct  on  the  merits  the  action  of  the  commissi onere  of  taxes  and 
assessments  in  fixing  the  valuation  of  real  or  personal  estate  under 
the  two  previous  sections,  shall  be  allowed  by  the  Supreme  Court  or 
any  judge  thereof,  directed  to  the  commissioners,  on  the  petition  of 
the  party  aggrieved,  and  by  section  1118  of  the  same  act  substan* 
tially  the  same  provision  is  re-enacted. 

19 
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PART  II.— THE  WRIT  OF  CERTIORARI  TO  REVIEW  ILLEGAL  AND  ERRO- 
NEOUS ASSESSMENTS. 

The  act  of  1880  entirely  revolutionizes  the  law  as  to  the  right  to 
review  the  action  of  assessors  in  levying  assessments.  As  is  said  in 
People  V.  Smitky  24  Hun,  67,  it  is  apparent  from  the  title  of  the  act 
and  from  the  act  itself,  especially  from  sections  1  and  4,  that  it  is 
intended  to  give  relief  against  certain  wrongs  which  have  been  long 
and  well  known  to  exist,  but  which  have  been  heretofore  practically 
remediless,  citing  as  an  illustration  Youmans  v.  Simmons^  6  Hun, 
466.  The  cases,  therefore,  on  this  point  decided  before  the  pas- 
sage of  the  act  must  be  examined  with  care  in  view  of  the  provis- 
ions of  the  act  and  of  the  later  decisions  and  will,  many  of  them,  be 
found  to  be  obsolete.  They  are  cited,  however,  as  possibly  throwing 
some  light  on  the  practice  which  had  become  to  a  certain  extent  set- 
tled as  to  what  could  be  reviewed  and  the  manner  of  review.  Thus 
in  People  v.  Fredericksy  48  Barb.  173  ;  affirmed,  48  N,  T.  70,  it 
was  held  that  on  certiorari  to  review  a  tax  under  the  general  tax 
law  the  only  questions  presented  are,  whether  the  assessors  had 
jurisdiction  to  assess  relator,  and  whether  they  have  kept  within  their 
jurisdiction  in  their  proceedings.  So  it  was  said  in  People  v.  Tries- 
tees  of  Ogdensiurghy  48  N.  Y.  390,  that  only  an  extraordinary  case 
would  justify  the  review  on  certiorari  of  the  determination  of  asses- 
sors as  to  the  value  of  property  assessed.  That  a  departure  from  the 
standard  of  value  could  not  be  corrected  on  certiorari  to  review 
assessment  was  held  in  People  v.  Delany,  49  N.  Y.  655.  So  in  People 
V.  Commissioners  of  Taxes^  46  How.  277,  it  was  held  that  the  court 
would  not  interfere  with  the  valuation  made  by  the  assessors.  But  it 
was  also  the  rule  that  the  sufficiency  of  facts  disclosed  in  an  affidavit  to 
obtain  a  reduction  of  a  tax  might  be  examined  on  certiorari.  People 
V.  Assessors  of  Albany^  40  N.  Y,  154.  And  the  whole  evidence 
might  be  examined  to  see  if  there  was  any  error.  People  v.  Super' 
visors  of  Westchester,  57  Barb.  377.  Where  the  assessors  on  a  re- 
turn to  certiorari  state  that  they  have  dchvered  the  assessment-roll 
duly  verified  to  the  supervisor,  and  that  it  is  not  under  their  control 
or  in  their  possession,  the  court  has  no  power  to  render  a  judgment 
that  can  afiEect  the  asses8men^^oll  or  correct  any  errors  although  it  is 
satisfied  there  was  clear  error  in  the  proceedings.     The  only  remedy 
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of  the  person  aggrieved  is  by  an  action  against  the  county  to  recover 
back  the  amount  of  the  tax  improperly  levied.  People  v.  Reddy^ 
43  Barb.  539  ;  People  v.  Fredericks,  48  id.  173. 

Laws  of  1880,  Chaptek  269,  as  Amended  by  Chapter  342,  Laws  of  1887. 

AN  ACT  to  provide  for  the  review  and  correction  of  illegal,  erroneous  or  unequal 

assessments. 

Section  1.  A  writ  of  certiorari  may  be  allowed  by  tlie  Supreme  Court,  on  the 
petition,  duly  verified,  of  any  person  or  corporation  assessed  and  claiming  to  be 
aggrieved,  to  review  an  assessment  of  real  or  personal  property,  for  the  purpose 
of  taxation  made  ia  any  town,  ward,  village  or  city  of  the  State,  when  the  peti- 
tion shall  set  forth  that  the  assessment  is  illegal,  specifying  the  grounds 
of  the  alleged  iUegality,  or  is  erroneous  by  reason  of  over- valuation,  or  is 
anequal,  in  that  the  assessment  has  been  made  at  a  higher  proportionate  valua- 
tion  than  other  real  or  personal  property  on  the  same  ruU,  by  the  same  officers;  and 
that  the  petitioner  is,  or  will  be,  injured  by  such  alleged  illegal,  erroneous  or  une- 
qual assessment.  When  the  alleged  illegi^lity,  error  or  inequality  affects  several 
persons  in  the  same  manner,  who  are  assessed  upon  the  same  roll,  they  may  unite 
in  the  same  petition,  and  in  that  case  the  writ  may  be  allowed,  and  the  proceed- 
ings authorized  by  this  act  had  in  behalf  of  all  such  petitioners. 

§  2.  Such  writ  shall  only  be  allowed  by  a  justice  of  the  Supreme  Court  in  the 
judicial  district,  or  at  a  Special  Term  of  the  court  in  the  judicial  district  in  which 
the  assessment  complained  of  was  made,  and  shall  be  made  returnable  at  a  Spe- 
cial Term  in  said  district.  The  writ  shall  not  be  granted  unless  application 
therefor  shall  be  made  within  fifteen  days  after  the  completion  and  delivery  of 
the  assessment-roll,  and  notice  thereof  given,  as  provided  in  this  act.  A  writ  of 
eertiorari^  allowed  under  this  act,  fehall  not  stay  the  proceedings  of  the  assessors 
or  other  officers  to  whom  it  is  directed,  or  to  whom  the  assessment-roll  may  be  de- 
livered, to  be  acted  upon  according  to  law. 

g  3.  The  court  or  justice  granting  the  writ  shall  prescribe  in  the  writ  the 
time  within  which  a  return  thereto  must  be  made,  which  shall  not  be  less  than 
ten  days,  and  may  extend  such  time.  The  assessors,  or  other  officers  making  a 
return  to  such  writ,  shall  not  be  required  to  return  the  original  assessment-roll 
or  other  original  papers  acted  on  by  them,  but  it  shall  be  sufficient  to  return  cer- 
tified or  sworn  copies  of  the  roll  or  other  papers,  or  of  such  portions  thereof  as 
may  be  called  for  by  such  writ.  And  the  return  may  concisely  set  forth  such 
other  facts  as  may  be  pertinent  and  material  to  show  the  value  of  the  property 
assessed  on  the  roll  and  the  grounds  for  the  valuation  made  by  the  assessing  offi- 
cers, and  the  return  must  be  verified. 

§  4.  If  it  shall  appear  by  the  return  to  such  writ  that  the  assessment  com- 
plained of  is  illegal,  erroneous  or  unequal,  for  any  of  the  reasons  alleged  in  the 
petition,  the  court  shall  have  power  to  order  such  assessment,  if  illegal,  to  be 
stricken  from  the  roll;  or  if  erroneous  or  unequal,  to  order  a  reassessment  of  the 
property  of  the  petitioner,  or  the  correction  of  such  assessment,  in  whole  or  in 
part,  in  such  manner  as  shall  be  in  accordance  with  law,  or  as  shall  make  it  con- 
form to  the  valuations  and  assessments  applied  to  other  real  or  personal  property 
in  the  same  roll,  and  secure  equality  of  assessment.  If,  upon  the  hearing,  it 
shall  appear  to  the  court  that  testimony  is  necessary  for  the  proper  disposition  of 
the  matter,  the  court  may  take  evidence,  or  may  appoint  a  referee  to  take  such 
evidence  as  the  court  may  direct,  and  report  the  same  to  the  court,  and  such  tes- 


148     The  Writ  of  Cebtiobari  —  Erroneous  Assessments. 

timonj  shall  constitate  a  part  of  the  proceedings  upon  which  the  determination 
of  the  court  shall  be  made. 

§  5.  A  new  assessment,  or  correction  of  an  assessment,  made  by  order  of  the 
court,  shall  have  the  same  force  and  effect  as  if  it  had  been  so  made  bj  the  proper 
assessing  officers,  within  the  time  originally  prescribed  by  law  for  making  such 
assessment.  Disobedience  to  a  writ  or  order,  in  any  proceeding  under  this  act, 
may  be  punished  by  the  court  as  for  a  contempt. 

§  6.  Costs  shall  not  be  allowed  against  assessors  or  other  officers,  whose  pro- 
ceedings may  be  reviewed  under  this  act,  unless  it  shall  appear  to  the  court  that 
they  acted  with  gross  negligence,  in  bad  faith,  or  with  malice.  If  the  writ  shall 
be  quashed,  or  the  prayer  of  the  petitioner  denied,  costs  shall  be  awarded  against 
the  petitioner,  but  the  costs  shall  not,  in  any  case,  esceed  the  costs  and  disburse- 
ments taxable  in  an  action  upon  the  trial  of  an  issue  of  fact  in  the  Supreme 
Court. 

§  7.  Appeal  may  be  taken  by  either  party  from  an  order,  judgment  or  determi- 
nation, under  this  act,  as  from  an  order,  and  shall  be  heard  and  determined  in 
like  manner.  All  issues  and  appeals  in  any  proceedings  instituted  under  this  act, 
shall  have  preference  over  all  other  civil  actions  and  proceedings  in  all  courts. 

§  8.  If  final  judgment  shall  not  be  given  in  time  to  enable  the  assessors  or 
other  officers  to  make  a  new  or  corrected  assessment  for  the  use  of  the  Doard  of 
supervisors  at  their  annual  session,  and  it  shall  aiipear  from  said  judgment  that 
said  assessment  was  illegal,  erroneous  or  unequal,  then  there  shall  be  audited  and 
allowed  to  the  petitioner,  and  included  in  the  next  year's  tax  levy  of  said  town, 
village  or  city,  and  paid  to  the  petitioner,  the  amount,  with  interest  thereon  from 
the  date  of  payment,  in  excess  of  what  the  tax  should  have  been,  as  determined 
by  such  judgment  or  order  of  the  court.  But  in  case  the  amount  deducted  from 
such  assessment  by  the  judgment  or  order  exceeds  the  sum  of  ten  thousand  dol- 
lars, the  tax  so  to  be  refunded  by  r(:*a.son  of  such  corrected  assessment,  other  than 
the  proportion  or  percentage  tHereof  collected  for  such  town,  village  or  city  pur- 
poses, shall  be  levied  upon  the  county  at  large,  and  audited  by  the  board  of  su- 
pervisors, and  paid  to  the  petitioner.  And  in  such  case  the  board  of  supervisors 
of  the  county  shall  also  audit  and  levy  upon  such  town,  village  or  city,  the  pro- 
portion or  percentage  of  such  excess  of  tax  collected  for  such  town,  village  or 
city  purposes,  and  the  same  shall  be  collected  and  paid  to  the  petitioner  without 
other  or  further  audit. 

§  9.  All  assessment- rolls,  when  finally  completed  and  verified  by  the  assessors, 
shall,  in  towns,  on  or  before  the  first  day  of  September,  and  in  incorporated  vil- 
lages and  cities  at  the  time  prescribed  by  their  respective  charters  or  laws  appli- 
cable to  them,  be  delivered  to  the  town,  village  or  city  clerk,  or  other  officer  to 
whom  such  rolls  are  or  may  be  required  by  law  to  be  delivered,  and  there  to  re- 
main with  such  clerk  or  other  officer  for  a  period  of  fifteen  days  for  public  in- 
spection. The  assessors,  or  other  officers  who  complete  and  verify  the  assessment- 
roll,  shall,  after  they  have  delivered  the  same  to  the  said  town,  village  or  city 
clerk  or  other  officer,  forthwith  give  public  notice,  by  posting  the  same  in  at  least 
three  of  the  most  public  places  in  said  town,  village  or  city,  or  by  publishing  the 
same  in  one  or  more  newspapers  published  therein,  that  such  assessment -roll  has 
been  finally  completed,  the  officer  to  whom  the  same  has  been  delivered,  and  the 
place  where  the  same  will  be  open  to  public  inspection.  The  fifteen  days 
from  which  to  complete  the  time  within  which  the  application  for  the  writ  of 
certiorari  can  be  made  under  this  act,  shall  be  the  time  when  said  public  notice 
is  first  given. 
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%  10.  This  act  shall  not  be  constmed  to  repeal  or  abridge  any  other  right  or 
Temedj  given  to  review  an  assessment  by  any  law  applicable  to  any  city  or  incor- 
porated village  or  by  the  charters  thereof. 

Ad  of  18S0. —  The  provisions  of  the  act  of  1880,  chapter  269,  ia 
regard  to  the  review  and  correction  of  assessments  by  certiorari^  con- 
fers upon  the  court  the  power  of  review  and  correction  only,  when 
it  appears  by  the  return  to  the  writ,  or  the  evidence  taken  thereun- 
der, that  the  assessment  complained  of  is  illegal,  erroneous  or  unequal. 
It  does  not  authorize  a  review  where  it   appears  the  assessment  in 
question  was  made  in  accordance  with  the  statutes  then  in  force,  and 
in  the  due  performance  of  the  duty  then  obligatory  on  the  assessors* 
People  V.   Commisaionera  of  ToLxea^  91   N.    Y.  593.      The   writ 
under  this  chapter  must  be  made  returnable  at  a  Special  Term  in 
the  judicial  district  in  which  the  assessment  was  made.     People  v- 
Asseseors^  6  State  Eep.  744.     In  People  v.  Pond^  92  N.  T.  643,  an 
appeal  from  an  order  of  the  General  Term  which  afSrmed  an  order 
of  the  Special  Term,  made   in  proceedings   by   certiorarij   under 
chapter  269,  Laws  of  1880,  to  review  and  correct  an  erroneous  assess- 
ment,  was    dismissed   on   the  ground   that   there    was   sufficient 
evidence   to  authorize   the   Supreme   Court   to    exercise    its    dis- 
cretionary power.     The  act  of   18S0  giving  a  remedy  by   certio- 
rari to  review  and  correct  an  illegal  or  excessive  assessment  does 
not  permit  a  party  complaining  of  an  assessment,  who  has  omitted 
to  avail  himself  of  the  opportunity  provided  by  statute  to  remedy 
his  grievance   after   the   assessment  has   been   confirmed  by  lapse 
of  time,   to   arrest   the   collection   of    the   tax    by  a    proceeding 
under  said   act.     People   v.    Commissionere  of  Taxes,   99  N.  T. 
254.      It  is   held   in     People    v.     Commieeiojiera  of   Ta^ceSy   id. 
157,  that  it  is  essential  to  the  support  of  a  claim  under  this  statute 
to  reduce  or  nullify  an  ai^sessment  made  by  the  proper  oflicers,  that 
it  should  be  made  to  appear  affinnatively  by  sufficient  proof  that  such 
assessment  is  in  part  or  as  a  whole  erroneous.      Citing  People  v. 
Davenport,  91  N.  Y.  581.      If  the  evidence  fails  to  show  tliis  or 
leaves  the  matter  in  doubt  it  is  the  province  of  the  assessors  to  de- 
termine the  value  and  amount  of  the  property  liable  to  taxation. 
For  the  purposes  of  an  appeal  a  judgment  in  proceedings  by  certio- 
rari to  review  an  assessment  under  the  act  of  1880  is  to  bo  consid- 
ered as  an  order,  and  an  appeal   to  the  Court  of  Appeals  must  be 
taken  within  sixty  days,  being  the  time  prescribed  by  law  for  taking 
appeals  from  orders.     It  is  said  that  it  was  the  intention  of  the  leg- 
islature that  the  proceedings  should  be  brought  to  a  speedy  termina- 
tion, and  that  they  should  be  so  conducted  as  to  reach  a  decision  in 
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time  for  the  action  of  the  board  of  supervisors  on  the  rolls  for  the 
year.  People  v.  Keator,  101  N.  Y.  610 ;  People  v.  Fmida,  "iHll 
Week.  Dig.  477.  The  act  of  1880  does  not  apply  to  assessments 
for  local  improvements  but  to  a  tax  imposed  upon  the  whole  body 
of  tax  payers  for  some  general  pm'pose  of  taxation.  The  objection 
to  a  writ  issued  to  review  a  local  tax  is  not  waived  by  a  return  to 
it  as  the  defect  goes  to  its  very  foundation,  nor  will  the  fact  that  a 
motion  to  quash  the  writ  has  been  denied  prevent  the  objection. 
Peftple  V.  Common  Council j  38  Hun,  7. 

The  writ  will  not  lie  under  the  act  of  1880,  unless  the  party  ap- 
plying therefor  has  first  made  application,  provided  by  the  statute, 
to  the  board  of  assessors  for  relief.  People  v.  Wall  Street  Banky 
89  Hun,  529  ;  citing  People  v.  Mutual  Union  Telegraph  Com- 
pany y  99  N.  Y.  254.  But  this  question  must  be  raised  at  Special 
Term.  People  v.  HickSj  2  State  Rep.  294.  Where  the  writ  was  issued 
to  review  the  determination  of  assessors  after  the  roll  had  passed  from 
their  possession  and  control,  the  writ  must  be  quashed,  even  though  it 
ran  also  to  the  supervisors.  People  v.  Assessors,  40  Hun,  228.  No  no- 
tice of  the  granting  of  the  writ  of  certiorari  to  review  an  assessment  of 
real  or  personal  property  under  the  act  of  1880  need  be  given  if  the 
court,  in  its  discretion,  sees  fit  to  dispense  with  it.  The  hearing 
should  be  at  Special  Term,  under  the  provisions  of  this  act,  and  the 
supervisor,  a  necessary  party.  It  must  require  a  return  to  be  made 
thereto  at  a  Special  Term,  to  be  held  not  less  than  ten  days  from 
the  time  of  its  allowance,  but  it  is  not  necessary  that  the  writ  should 
be  served  ten  daj's  before  the  return  da3\  A  writ  issued  on  the 
application  of  one  assessed  for  real  estate  only  may  require  a  return 
as  to  both  real  and  personal  property.  The  return  to  the  writ  issued 
thereunder  is  not  conclusive,  but  is  open  to  contradiction,  and  the 
court  may  appoint  a  referee  to  take  and  report  the  evidence.  Peo- 
ple V.  Smith,  24  Hun,  QQ ;  appeal  dismissed,  85  N.  Y.  628.  '  The 
provisions  of  the  act  of  1881,  in  reference  to  the  powers  of  asses- 
sors of  the  city  of  Albany,  does  not  prevent  a  review  of  their  action 
under  the  act  of  1880,  in  determining  the  value  of  real  estate  used 
for  business  purposes,  for  the  purposes  of  taxation  under  this  actt. 
The  cost  of  creating  it  may  be  considered,  yet  the  more  controlling 
consideration  is  its  earning  capacity.  People  v.  Weaver^  34  Hun, 
321  ;  appeal  dismissed,  99  N.  Y.  (559.  Same  rule  is  held  in  People 
V.  Pond,  13  Abb.  N.  0.  1,  and  also  that  if  the  assessment-roll  and 
affidavit  are  not  returned,  the  court  may  presume  that  the  affidavit 
conformed  to  the  statute  in  respect  to  the  statement  of  the  rule  of 
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valuation;  also,  the  form  of  denial  in  return  considered.  In 
People  V.  Keator^  36  Hiin,  592,  it  was  held  that  under  this  act,  on 
review  of  value  of  real  estate,  it  is  proper  to  make  the  test  of  the 
value  of  the  property  for  assessment  for  the  purposes  of  taxation,  to 
consist  in  its  earning  capacity  rather  than  the  cost  of  its  construc- 
tion, not  as  an  absolute  test,  but  as  an  element,  and  a  safer  and 
more  just  guide ;  especially  so  of  a  railroad,  when  the  road  is  of 
small  value  as  compared  with  its  cost ;  and  in  such  cases  the  General 
Term  will  not  reverse  the  determination  of  the  Special  Term  on  the 
question  of  value,  unless  the  finding  is  clearly  opposed  to  the  pre- 
ponderance of  evidence.     See  People  v.  Hicka^  2  State  Rep.  294. 

The  strict  rules  of  evidence  will  not  be  applied  in  cases  arising  under 
this  act,  and  a  decision  will  not  be  reversed  for  improper  admission  of 
evidence,  unless  it  can  be  seen  that  it  influenced  the  determination. 

A  petition  for  the  writ  under  this  statute  may  be  presented 
by  a  number  of  petitioners  joining  together,  and  verified  by 
one  or  more ;  it  is  not  necessary  that  each  petitioner  should  sign 
the  petition,  the  signature  of  an  attorney  being  suflScient,  as  in 
case  of  a  complaint  in  a  civil  action.  People  v.  Coleiaan^  41  Hun, 
307-  It  is  proper  in  such  a  case  to  admit  in  evidence  conveyances 
of  other  property,  as  establishing  presumptively  the  prices  for  which 
it  sold,  and  also  estimates  of  value  for  the  purpose  of  obtaining  loans 
and  insurance.  Objections  made  before  the  referee  must  bo  re- 
newed before  the  court,  or  they  will  be  deemed  waived.  An  order 
of  reference  in  proceedings  by  certiorari  under  act  of  1880,  to  re- 
view and  correct  an  alleged  illegal,  erroneous  or  unequal  assessment, 
or  an  order  refusing  to  set  aside  such  an  order  of  reference,  is  not 
reviewable  in  the  Court  of  Appeals  ;  neither  order  is  final  nor  in- 
volves a  substantial  right  under  the  Code  of  Procedure,  section  190. 
People  V.  Smithy  85  N.  Y.  628.  The  proceeding  under  the  stat- 
ute is,  by  its  language,  confined  to  the  person  or  corporation  assessed 
and  claiming  to  be  aggrieved.  A  corporation  cannot  review  under 
it  a  tax  imposed  upon  the  stockholders,  because  the  tax  would  be 
against  the  persons  who  were  stockholders  in  the  corporation,  and 
they  were  the  only  pereons  who  could  be  aggrieved  by  the  tax. 
People  V.  Coleman^  2  State  Rep.  615.  The  provisions  of  the  act  of 
1880  are  not  affected  by  the  Code.     People  v.  LoiOj  40  Hun,  176. 

A  certiorari  to  review  an  assessment  by  town  assessors  must  be 
under  seal,  because  the  assessment  is  the  determination  of  an  in* 
ferior  tribunal,  within  Code,  §  2140,  but  the  omission  of  a  seai  is 
amendable.     People  v.  Assessors  of  Herkimer^  6  Civ.  Pro.  297,  and 
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in  same  case  it  is  held  that  as  such  assessors  are  not  a  board  or  bodj 
within  section  2129,  the  writ  must  be  directed  to  them  by  their 
names,  but  the  defect  of  addressing  them  as  "Assessors,  etc.,"  is 
amendable.  For  purposes  of  an  appeal,  a  judgment  mider  this  act 
is  to  be  considered  as  an  order,  and  an  appeal  to  the  Court  of  Appeals 
must  be  taken  within  sixty  days.  People  v.  Keator^  101  K.  Y.  610. 
Costs. —  Costs  must  be  awarded  on  denying  the  petition.  The 
Special  Term  has  no  discretion.  People  v.  Jones^  6  State  Rep. 
112,  Where  the  assessors  refused  to  allow  a  clergyman  his 
exemption,  and  his  affidavit  that  ho  is  such  is  clear  and  uncontradicted, 
they  should  be  charged  with  costs  of  certiorari  proceedings  to  re- 
view their  action.  They  cannot  act  upon  hearsay  or  their  own  pre- 
conceived notions,  and  if  they  do  so  they  are  chargeable  either  with 
gross  negligence  or  intentional  wrong  within  chapter  269,  Laws  of 
1880,  allowing  costs  to  be  charged  against  them  in  such  case.  People 
v.  Peterson^  16  Week.  Dig.  70.  On  certiorari  proceedings  to  review 
an  assessment  under  statute  of  1880,  costs  will  not  be  awarded 
against  the  assessors  unless  it  is  found  that  they  have  acted  in  bad 
faith  in  making  the  assessment.  People  v.  Keator^  67  How.  277 ; 
on  appeal,  86  Hun,  592.  The  statute  (Laws  of  1880,  chap.  269, 
§  6)  only  relieves  the  assesssors  from  costs  upon  the  hearing  at 
Si)ecial  Term  on  return  to  the  certiorari.  An  appeal  from  the  de- 
termination there  made  is  a  different  matter  subsequently  provided 
for  and  directed  to  be  heard  and  determined  in  like  manner  as  an 
appeal  from  an  order.  §  7.  In  such  a  case  costs  are  to  be  given  or 
withheld  in  the  discretion  of  the  court.  §  3239.  People  v.  Aston^ 
1  State  Rep.  37.  Where  repeated  decisions  have  been  made  holding 
certain  property  exempt  frpm  taxation,  it  is  the  duty  of  assessors  to 
leave  the  property  off  the  roll ;  if  they  again  include  it  they  may 
properly  be  charged  with  costs,  although  an  appeal  was  pending  from 
the  first  decision.     People  v.  Fonda^  22  Week.  Dig.  477. 

Precedents  under  Chapter  269,  Laws  of  1880. 

Petition  for  Writ. 
To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  the  President,  Managers  and  Company  of  the  Dela- 
ware and  Hudson  Canal  Company  respectfully  shows  to  the  court: 

That  said  company  is  a  corporation  duly  incorporated  under  an  act 
entitled  *'An  act  to  incorporate  the  President,  Managers  and  Com- 
pany of  the  Delaware  and  Hudson  Canal  Company,"  passed  April  23, 
1823,  and  of  the  several  acts  amendatory  thereof  and  supplemental 
thereto,  and  that  said  company  owns  and  operates  a  canal  between 
tide-water  at  Eddyville,  in  the  county  of  Ulster  and  State  of  New 
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York,  and  Honesdale  in  the  State  of  Pennsylvania,  a  distance  of 
about  one  hundred  and  eight  miles,  and  which  runs  through  the  town 
of  Marbletown  in  said  county  of  Ulster,  for  the  distance  of  about  four 
miles,  and  owns  and  occupies  fifty-two  acres  of  land  for  its  said  canal, 
appurtenances  and  telegraph  lines  in  said  town,  which  is  the  only  real 
estate  owned  by  it  in  said  town,  except  a  small  quantity  of  land  of 
but  little  value. 

Your  petitioner  further  shows  that  Z.  Roosa,  Philip  A.  Ayres  and 
Peter  E.  Jansen  are  the  assessors  of  said  town  of  Marbletown. 

That  said  assessors  between  the  first  days  of  May  and  July,  1882, 
proceeded  to  take  up  the  taxable  inhabitants  and  taxable  property  in 
said  town  of  Marbletown,  and  have  prepared  and  completed  the  as- 
sessment-roll for  said  town,  and  on  or  about  the  22a  day  of  July, 
1882,  made  and  completed  one  fair  copy  thereof,  and  posted  the  notice 
required  by  law  that 'they  would  meet  on  the  third  Tuesday  of  August, 
1882,  at  a  place  in  said  town  specified  in  said  notice,  to  review  their 
assessments,  and  that  the  assessment-roll  was  left  with  one  of  their  num- 
ber, specifying  the  place  where  the  same  could  be  seen  in  the  meantime. 

That  the  followmg  is  a  true  copy  of  the  assessment  against  your 
petitioner  and  upon  its  real  estate  owned  by  it  in  said  town,  as  the 
same  appeared  upon  the  said  assessment-roll  prior  to  the  day  of  the 
meeting  for  review. 

Under  head  of  names,  *^  The  President,  Managers  and  Company  of 
the  Delaware  and  Hudson  Canal  Company  for  real  estate  and  appen- 
dages and  teiegniph  line."    Under  head  of  value  real,  "  t5l80,000.'- 

That  your  petitioner  on  the  third  Tuesday  of  August,  1882,  at  the 
time  and  place  mentioned  in  the  notice  given  by  the  assessors  to  re- 
view their  assessments,  applied  to  the  said  assessors  to  reduce  the  said 
assessment  against  your  petitioner  by  its  duly  authorized  agent,  and 
as  your  petitioner  isinformed  and  believes  to  be  true,  made  oral  argu- 
ments and  statements  before  the  said  assessor,  that  the  assessment  of 
your  petitioner  was  much  too  high,  and  more  than  the  full  value  of  its 
said  real  estate  in  said  town,  and  offered  to  be  sworn  to  the  statements 
made  and  to  submit  to  any  examination  under  oath  that  the  said  as- 
sessors desired  to  make,  and  also  offered  to  allow  the  said  assessors  to 
examine  the  books  of  your  petitioner,  which  would  show  that  the 
gross  earnings  of  said  canal,  compared  with  its  necessary  operating 
expenses  and  keeping  it  in  repair,  that  the  said  assessment  was  much 
more  than  the  value  of  the  petitioner's  real  estate  in  said  town.  That 
said  assessors  declined  to  hear  said  evidence  and  examine  the  books  of 
your  petitioner,  and  relied  wholly  upon  their  judgment  of  the  value 
of  said  real  estate.  The  said  assessors  are  not,  from  experience  or 
knowledge,  acquainted  with  the  value  of  canal  property,  and  that  their 
assessment  is  not  more  than  an  official  guess  at  its  value. 

That  said  examination,  evidence  and  books  would  have  shown  that 
the  assessed  value  of  your  petitioner's  real  estate  was  unequal,  and  at 
a  much  higher  rate  than  the  assessed  value  of  other  real  estate  assessed 
in  said  town. 

That  said  assessors  refused  to  reduce  said  assessments,  and  in  all 
respects  left  the  same  as  it  had  been  made  by  them. 

That  the  said  assessors  thereafter,  and  on  or  about  the  31st  day  of 
August,  1882,  claim  to  have  completed  their  said  assessment-roll,  and 
all  of  them  did  severally  make  and  subscribe  an  oath  before  a  justice 
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of  the  peace  of  said  town,  which  said  oath  is  written  on  said  roll, 
signed  by  all  of  said  asse8soi*s,  and  certified  by  said  justice. 

That  said  assessors  thereafter  delivered  the  said  assessment-roll  to 
Badcliff  De  Lamater^  who  is  the  town  clerk  of  said  to\Yn.  That  Loais 
Bevier  is  the  supervisor  of  said  town.  And  your  petitioner  on  infor- 
mation and  belief,  which  information  it  verily  believes  to  be  true,  fur- 
ther shows  that  said  assessors,  on  and  not  before  the  1st  day  of  Sep- 
tember, 1882,  gave  a  notice,  under  chapter  269  of  the  Laws  of  New 
York,  passed  m  the  year  1880,  that  said  assesssment-roll  had  been 
completed  and  left  with  said  Louis  Bevier,  and  that  the  said  assess- 
ment-roll would  be  open  for  inspection  at  the  oflBco  of  Radcliff  De 
Lamater,  town  clerk  of  said  town,  for  the  period  of  fifteen  days. 

That  said  notice  has  been  posted  in  three  places  in  said  town,  and 
were  not  posted  before  the  1st  day  of  September,  1882,  and  that  said 
fifteen  days  will  not  expire  before  the  loth  day  of  September,  1882. 

That  the  assessed  vahiation  of  said  canal  on  said  tax-roll  is  largely 
in  excess  of  what  it  would  be  appraised  in  payment  of  a  just  debt  due 
from  a  solvent  debtor. 

That  the  assessment  of  your  petitioner  in  said  town  for  the  year 
1881,  upon  the  same  property  assessed  the  present  year,  was  $180,000, 
and  the  tax  levied  and  imposed  thereon  was  the  sum  of  $3,445.33,  in- 
cluding the  collector's  fees,  and  exchiding  highway  and  school  taxes. 

Your  petitioner  further  shows  that  the  assessment  made  by  the  as- 
sessors of  said  town  against  your  petitioner,  and  at  which  thev  finally 
decided  and  as  it  now  appears  on  said  assessment- roll,  is  illegal  for  the 
reason  that  the  assessors  did  not  assess  the  taxable  real  estate  in  said 
town  other  than  that  of  your  petitioner  at  the  full  and  true  value  at 
which  it  would  be  appraised  in  the  payment  of  a  just  debt  due  from  a 
solvent  debtor,  but  m  fact  did  assess  it  at  only  a  fraction  of  said  value, 
and  as  your  petitioner  has  been  informed  and  verily  believes  it  to  be 
true,  at  not  over  an  average  of  about  forty  per  cent  of  said  value. 

That  said  assessors  did  not  assess  all  or  any  considerable  part  of  the 
taxable  personal  property  owned  by  taxable  mhabitants  of  said  town, 
and  taxable  therein,  but  omitted  to  put  the  same  upon  the  said  assess- 
ment-roll when  they  had  full  knowledge,  as  your  petitioner  has  been 
informed  and  verily  believes  to  be  true,  of  said  taxable  personal  prop- 
erty, and  the  same  was  liable  to  taxation  in  said  town,  and  should  be 
taxed  therein  ;  and  in  cases  where  taxable  inhabitants  were  taxed  for 
personal  property  the  assessed  value  thereon  was  at  much  less  than 
the  full  and  true  value  thereof. 

And  your  petitioner  further  shows,  that  the  said  assessment  against 
your  petitioner,  and  upon  its  real  estate  in  said  town,  is  unequal,  in 
that  the  assessment  has  been  made  at  a  higher  proportionate  valuation 
than  other  real  estate  or  personal  property  appearing  and  assessed  on 
said  assessment-roll. 

That  while  the  real  estate  other  than  that  of  your  petitioner  on  said 
assessment-roll  is  assessed  at  about  an  average  of  forty  per  cent  of  its 
value,  that  of  your  i>etitioner  is  assessed  at  more  than  its  full  value. 
That  your  petitioner  claims  to  be  aggrieved  by  such  assessment,  and 
will  be  injured  by  such  illegal  and  unequal  assessment,  and  be  required 
to  pay  a  greater  amount  and  proportion  of  taxes  to  be  levied  and  col- 
lected from  the  taxable  property  appearing  on  said  assessment-roll 
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than  it  would  be  required  to  pay  if  the  said  assessment  had  been  made 
legal  and  equal,  or  if  made  either  legal  or  equal. 

Your  petitioner  further  sho\7S  that  from  said  assessment-roll,  it  ap- 
pears that  there  are  about  thirty  thousand  four  hundred  and  eighty- 
two  acres  of  land  in  said  town  assessed  on  said  roll. 

That  the  total  assessed  value  of  the  real  estate  appearing  on  said  roll, 
as  your  petitioner  io  informed  and  believes,  is  the  sum  of  about  $8*-i7, 850, 
and  of  which  the  assessed  value  upon  your  petitioner's  real  estate  is  the 
sum  of  ^180,000,  and  the  number  of  acres  only  about  fifty- two, 

Tliat  the  total  assessed  value  of  the  personal  property  on  said  assess- 
ment-roll is  only  about  the  sum  of  $12,350: 

"Wherefore,  your  petitioner  prays  that  a  writ  of  certiorari  may  be 
issued  and  allowed  by  this  honorable  court,  directed  to  the  said  as- 
sessors of  the  said  town  of  Marbletowu,  commanding  them  to  certify 
and  return  to  this  court,  all  and  singular,  their  proceedings,  decisions 
and  actions  in  the  premises  with  the  dates  thereof,  together  with  a 
copy  of  the  affidavit  and  certificate  of  the  completion  of  said  assess- 
ment-roll, and  the  notice  given  by  them  of  such  completion  resjiect- 
ively,  and  all  and  singular  the  evidence,  documents,  records  and 
papei*s  before  them,  or  which  were  submitted  to  them,  concerning  the 
valuation  for  assessment  and  taxation  of  your  petitioner's  real  estate, 
and  of  Ihe  value  of  other  real  estate  appearing  on  said  assessment-roll, 
and  also  return  the  number  of  acres  of  land  assessed  and  appearing 
upon  said  assessment-roll,  the  total  assessed  value  of  the  real  property 
assessed  on  said  roll,  the  total  assessed  value  of  the  personal  property 
assessed  on  said  roll. 

And  also  to  return  if  the  real  or  personal  property,  or  either,  ap- 
pearing on  said  roll  were  assessed  at  its  full  and  true  value  at  which 
it  would  be  appraised  in  the  payment  of  a  just  debt  due  from  a  solvent 
debtor,  or  at  a  percentage  of  such  value,  and  if  so,  at  what  percentage 
of  such  value. 

To  the  end  that  the  said  decisions  and  actions  of  said  assessors  may  be 
reviewed  and  corrected  on  the  merits  by  this  honorable  court,  and  that 
the  aforesaid  errors  of  said  assessors  may  be  corrected  according  to 
law,  and  that  the  assessed  value  of  your  petitioner's  real  estate  appear- 
ing on  said  assessment  be  reduced  to  the  proportion  and  rate  of  value 
at  which  other  real  estate  appearing  on  said  assessment-roll  is  assessed, 
or  that  such  other  real  estate  be  required  to  be  raised  in  value  equal 
to  the  value  or  proportionate  value  at  which  your  petitioner's  real 
estate  is  assessed,  so  that  equality  of  assessment  will  be  produced,  or 
to  order  a  reassessment  to  be  made,  and  that  the  court  will  either  take 
evidence  or  cause  the  same  to  be  taken  before  a  referee  to  enable  your 
petitioner  to  show  the  unequal,  unjust  and  illegal  assessment  made 
against  your  petitioner  and  upon  its  said  real  estate,  and  for  such  other 
and  further  relief  as  may  be  just  and  the  nature  of  the  case  require. 

And  your  petitioners  will  ever  pray,  etc. 
The  President,  Managers  and  Company  of  the  Delaware  and 

Hudson  Canal  Company. 

[l.  s.]  By  James  C.  Hartt,  Treasurer. 

P.  &  C.  F.  Cantine,  Attorneys  for  Petitioner, 

Office  and  post-office  address,  Rondout,  Ulster  Co.,  N.  Y. 

{Add  verification,) 
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Order  far  Writ. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York,  held 
at  the  Supreme  Court  chambers  in  the  City  Hall  ia  the  city  of 
Kingston,  in  the  county  of  Ulster,  on  the  9th  day  of  September, 
A.  D.,  1882: 

Present  —  Hon.  Theodoric  E.  Westbrook,  Justice. 

In  the  Matter  of  the  Application  of  the 
President,  Managers  and  Company  of. 
the  Delaware  and  Hudtion  Canal  Com- 
pany, for  writ  of  certiorari  to  Zacha- 
riah  Roosa,  Philip  A.  Ajresand  Peter 
£.  Jansen,  the  Assessors  of  the  Town 
of  Marbletown,  in  the  County  of 
Ulster. 


On  reading  and  filing  the  petition  of  above  applicant,  verified  on 
the  6th  day  of  September,  1882: 

On  motion  of  Peter  Can  tine,  of  the  firm  of  P.  &  C.  F.  Cantine,  one 
of  the  attorneys  for. said  applicant,  it  is  ordered  that  a  writ  of  certio- 
rari be  issued  as  prayed  for  in  said  petition,  directed  to  the  said  above- 
named  assessors  of  the  town  of  Marbletown,  in  the  county  of  Ulster. 

That  said  writ  be  returnable  at  a  Special  Term  of  this  court,  to  be 
held  at  the  Supreme  Court  chambers,  in  the  City  Hall,  in  the  city  of 
Kingston,  in  the  county  of  Ulster,  on  theiiSdday  of  September,  1882, 
at  the  opening  of  the  court  on  that  day,  and  that  said  writ  be  allowed 
and  signed  and  sealed  by  the  clerk  of  this  court. 

The  court  hereby  in  its  discretion  dispenses  with  notice  of  the  ap- 
plication for  the  writ  in  this  matter.      T.  R.  Westbrook, 

Enter.  Justice  Supreme  Court, 

Writ  of  Certiorari. 

The  People  of  the  State  of  New  York,  on  the  relation  of  the  Preside7tt, 
Managers  arid  Company  of  the  Delaware  and  Hudson  Canal  Com- 
pany, to  Zachariah  Roosa,  Philip  A.'Ayres,  Peter  E.  Jansen,  As- 
sessors of  the  town  of  Marbletown,  defenda7d.^,  greeting: 

Whereas,  We  have  been  informed  by  the  petition  of  the  President, 
Managers  and  Company  of  the  Delaware  and  Hudson  Canal  Company, 
among  other  things,  that  said  company  is  a  corporation  incorporated  un- 
der an  act  entitled  *'  An  act  to  incorporate  the  President,  Managers  and 
Company  of  the  Delaware  and  Hudson  Canal  Company/'  passed  April 
23, 18:^3,  of  the  Laws  of  the  State  of  New  York,  and  o{  the  several  acts 
amendatory  thereof  and  supplemental  thereto,  and  that  said  company 
owns  and  operates  a  canal,  which  runs  through  said  town  of  Marble- 
town,  in  the  county  of  Ulster,  and  that  the  only  property  of  said  com- 
pany in  said  town  is  its  canal  and  the  telegraph  line  connected  there- 
with, which  has  been  assessed  by  said  assessors  in  said  town  in  the 
yejir  1882,  at  the  assessed  value  of  $180,000,  except  a  small  quantity 
of  other  land  of  but  little  value,  and  that  sai«l  assessors  have  refused 
to  reduce  the  said  assessment  below  the  said  sum  of  I; 1 80,000,  upon 
application  made  therefor  bv  the  petitioner,  and  that  said  assessment 
is  illegal  and  unequal,  and  tliat  the  assessment-roll  for  said  town  has 
been  completed,  signed  and  verified  and  delivered  to  the  town  clerk 
of  the  town  of  Marbletown,  and  that  notice  has  been  given  by  said 
assessora  of  such  delivery,  under  chapter  2G9  of  the  Laws  of  New 
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York,  passed  in  the  year  1880,  and  that  the  same  wonld  remain  there 
for  the  period  of  fifteen  days,  and  from  said  petitioif  it  appears  that 
fifteen  days  have  not  expired  since  such  notice  was  given,  and  that  said 
petitioner  claims  to  be  aggrieved  by  such  assessment  and  injured  thereby; 

We  bein^  willing  for  certain  causes  to  be  certified  of  the  proceed- 
ings, decisions  and  actions  had  by  and  before  said  assessors  in  the 
matter  of  assessment  for  taxation  for  the  year  1882,  and  of  assessment 
of  the  lands  of  said  company  in  said  town; 

Do  hereby  command  you,  tne  said  assessors,  that  all  and  singular  the 
said  assessment-roll  made  by  you  for  the  year  1882,  together  with  your 
proceedings,  decisions  and  actions  in  tlie  premises,  with  the  dates 
thereof  respectively,  and  all  and  singular  the  evidence,  documents, 
records  ana  papers  before  you,  or  in  your  possession,  or  under  your 
control,  touching  or  concerning  the  valuation  for  assessment  and  taxa- 
tion of  the  said  real  estate  of  said  canal  company,  in  said  town,  and 
the  assessment  thereon,  or  in  anywise  in  respect  thereto;  and  all  and 
singular  the  documents,  records  and  papers  before  you  or  in  your  pos- 
session, or  under  your  control,  touching  or  concerning  the  same,  and 
all  and  singular  the  evidence,  documents  and  papers,  of  the  value  or 
relating  to  the  value  of  other  real  estate  or  pensonal  property  appear- 
ing on  said  assessment-roll,  and  whether  all  the  pereonal  property 
liable  to  taxation  in  said  town  has  been  assessed  and  appears  upon  said 
assessment-roll,  together  with  the  number  of  acres  of  land  appearing 
and  assessed  upon  the  said  assessment-roll,  and  the  aggrcgate  assessed 
value  of  such  real  estate,  and  also  the  aggregate  assessed  value  of  the 
personal  property  assessed  on  said  assessment-roll,  and  whether  the 
said  real  property  was  assessed  by  you  at  its  full  and  true  value  at 
which  it  would  be  appraised  in  the  payment  of  a  just  debt  due  from 
a  solvent  debtor,  and  whether  the  personal  property  was  assessed  at  its 
full  and  true  value,  or  if  either  were  assessed  at  a  less  rate  of  valua- 
tion; at  what  per  cent  and  proportion  of  such  value  it  was  assessed 
and  placed  upon  said  assessment-roil,  and  the  affidavit  made  by  you 
at  the  end  of  said  roll,  and  the  certificate  thereto  by  the  person  taking 
such  affidavit,  and  also  the  notice  given  by  you  under  chapter  269  of 
the  Laws  of  1880,  you  certify  and  send  to  our  Supreme  Court  of  the 
State  of  New  York,  at  a  Special  Term  thereof,  to  be  held  at  the  Su- 
preme Court  chambers^  in  the  City  Hall  in  the  city  of  Kingston,  in 
the  county  of  Ulster,  on  the  23d  day  of  September,  1882,  at  tne  open- 
ing of  the  court  on  that  day,  togetner  with  this  writ,  to  the  end  that 
the  proceedings,  decisions  and  actions  of  said  assessors  in  the  matter 
of  said  assessments  and  the  said  assessment  of  said  company's  lands 
in  said  town,  may  be  reviewed  and  corrected  on  the  merits  by  our  said 
court,  and  that  we  may  further  cause  to  be  done  thereupon  what  of 
right  shall  be  fit  to  be  done. 

Witness,  the  Hon.  Theodoric  R.  Westbrook,  one  of  the  justices 

of  said  Supreme  Court,  and  of  the  Third  Judicial  District 

[l.  8.]   within  said  State,  at  the  Supreme  Court  chambers,  in  the 

City  Hall,  in  the  city  of  Kingston,  in  the  county  of  Ulster, 

on  the  9th  day  of  September,  A.  D.  1882. 

(By  the  Court.)  Daniel  Finger,  Clerk. 

P.  &  C.  F.  Cantine,  Attorneys  for  Relator. 

Indorsed — '*  The  within  writ  allowed  this  9th  day  of  September,  1882." 

T.  II.  Westbrook,  Justice  Supreme  Court,    , 


I 
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Return  to  Writ. 
(Title.) 

To  the  Supreme  Court  of  the  State  of  New  Torh : 

In  obedience  to  the  writ  of  certiorari  hereto  annexed,  we,  the  nn- 
dersigned  assessors  of  the  town  of  Marbletown,  in  the  county  of  Ul- 
ster, do  hereby  certify  and  return  : 

That  between  the  first  day  of  May  and  first  day  of  July  last  past 
we  proceeded  to  ascertain,  and  did  ascertain  and  set  down,  according 
to  our  best  information,  the  names  of  all  the  taxable  inhabitants  in 
said  town,  and  also  all  the  taxable  property,  real  and  personal,  within 
the  same. 

That  in  the  month  of  July  last  we  sat  as  a  board  and  prepared  the 
assessment-roll  for  said  town,  and  set  down  in  four  separate  columns, 
according  to  the  best  information  in  our  power,  the  names  of  all  the 
taxable  inhabitants  of  the  town,  the  quantity  of  land  to  be  taxed  to 
each  person,  the  full  value  of  such  land  according  to  the  definition  of 
the  term  *'  land  "  in  the  statute,  the  full  value  of  all  the  taxable  personal 
roperty  owned  by  each  person  after  deducting  the  just  debts  owing 
y  him,  and  that  we  also  set  down  in  said  roll  the  lands  of  non-resi- 
dents, but  in  a  separate  part  thereof. 

That  we  also  set  down  in  the  said  assQSsment-roll  the  lands  owned 
and  occupied  by  the  petitioner,  the  President,  Managers  and  Company 
of  the  Delaware  ana  Hudson  Canal  Company,  putting  the  same  in 
that  portion  of  the  roll  containing  the  names  of  the  taxable  inhabit- 
ants and  their  property. 

That  said  canal  company  did  not  furnish  or  deliver  to  us  the  state- 
ment re(juired  by  law  nor  any  statement  relating  to  said  canal  or  said 
corporation  ;  that  in  making  said  assessment  of  its  real  estate  we  pro- 
ceeded and  acted  upon  the  best  information  we  could  obtain. 

That  the  valuation  at  which  we  assessed  said  corporation  was  the 
sum  of  $180,000. 

That  we  made  and  completed  a  fair  copy  of  said  assessment-roll 
and  left  the  same  at  the^  office  of  the  town  clerk  of  said  town,  and 
gave  the  notice  required  by  law,  that  we  should  meet  on  the  thii'd 
Tuesday  of  August,  1882,  at  a  place  in  said  town  specified  in  said 
notice,  to  review  our  assessments,  and  that  the  same  was  left  with  the 
said  town  clerk,  specifying  the  place  where  the  same  could  be  seen  in 
the  meantime,  of  which  tne  following  is  a  copy  :  (Here  insert  copy 
notice  of  review.) 

That  on  the  said  third  Tuesday  of  August,  1882,  we  met  at  the  time 
and  place  in  said  town  specified  in  said  notice,  for  the  purpose  of  re- 
viewing our  said  assessment,  and  that,  pursuant  to  said  notice,  the  said 
the  President,  Managers  and  Company  of  the  Delaware  and  Hudson 
Cauiil  Company  then  and  there  appeared,  by  its  oflficers  and  agents, 
and  claimed  a  reduction  of  the  amount  of  its  aforesaid  assessment  on 
its  real  estate,  but  did  not  file  any  affidavit  or  proofs,  or  offer  to  give 
any  evidence  whatever,  nor  did  the  assessors  refuse  to  hear  evidence 
nor  offer  any  inspection  of  its  books,  except  that  its  said  agent  stated 
that  the  assessors  would  be  permitted  by  said  corporation  to  examine 
certain  books  and  papers  at  Albany,  in  the  county  of  Albany,  in  case 
they  desired  to  visit  tnat  place,  which  is  about  sixty  miles  distant,  for 
that  purpose.    That  said  assessors  did  not  avail  themselves  of  the  op- 
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portunity,  but  are  informed  and  believe  said  books  would  have  shown 
the  property  of  said  corporation  in  said  town  to  be  of  greater  value 
than  its  assessed  valuation,  both  actually  and  comparatively. 

They  further  say  that  the  said  assessment  was  not  changed  by  them, 
and  that  in  making  and  fixing  the  same,  unaided  by  a  statement  of 
the  company  for  tne  present  year,  they  were  guided  by  their  personal 
knowledge  and  experience  as  residents  of  said  town  for  many  years,  and 
J3y  the  information  obtained  from  residents  and  taxpayers  of  the  town, 
in  answer  to  inouiries  made  for  the  purpose  of  obtaining  inform  tion  as 
to  the  actual  value  of  the  property  assessed  by  them,  using  in  the  main 
their  best  judgment  in  fixing  the  value  of  the  property  ;  that  this  is  true 
of  all  the  property  assessed  by  them,  save  and  only  so  far  as  they  were 
aided  by  a  statement  filed,  and  affidavit  made  and  filed  with  the  as- 
sessors of  said  town  in  1881,  and  on  file  in  the  town  clerk's  office. 

The  said  statement  being  a  statement  from  said  corporation,  giving 
the  costs  of  the  erections  or  fixtures  on  the  line  of  the  said  company's 
canal  at  the  sum  of  $195,912,  and  of  certain  other  real  estate  at 
$5,794.61,  and  said  affidavit  of  one  of  the  officers  of  the  corporation 
fixing  the  entire  costs  of  the  lands,  fixtures,  excavations,  erection  and 
embankments  constituting  the  real  estate  of  said  canal  company  in 
said  town  at  the  sum  of  $320,000. 

That  after  the  completion  of  the  aiid  assessment,  and  on  the  31st  day 
of  August,  1882,  they  left  the  said  assessment-roll  with  the  supervisor 
at  the  office  of  the  town  clerk  of  said  town,  and  on  the  1st  day  of 
September,  1882,  posted  the  notices  required  by  chapter  269  of  Laws 
of  1880,  of  the  final  completion  and  verification  of  said  roll,  and  that 
it  had  been  left  at  the  office  of  the  town  clerk,  of  which  the  following 
is  a  copy:  (Insert  copy  of  notice  of  completion  of  roll.) 

That  we  have  not  had  the  custody  or  control  of  said  roll  since  the 
same  was  so  delivered;  a  copy  of  said  roll  is  hereto  annexed.  They 
deny  that  the  assessment  of  the  relator's  real  estate  is  unequal  and  at 
a  much  higher  rate  than  the  assessed  value  of  other  real  estate  situ- 
ate in  the  town,  and  allege  that  such  assessment  is  fair,  equal,  and  at 
the  same  rate  as  the  other  property  assessed  on  said  roll  in  the  said 
town. 

That  the  said  canal  is  doing  a  large  and  apparently  profitable  busi- 
ness, as  your  assessors  are  informed,  as  extensive,  if  not  more  so,  than 
ever  before,  and  that  to  all  appearances  and  the  best  information  ob- 
tainable from  common  report,  and  the  high  price  of  the  stock  of  the 
corporation  the  property  is  of  great  value  and  highly  productive. 

That  the  portion  of  said  canal  running  through  said  town  for  a  dis- 
tance of  about  four  miles  is  exceptionally  valuable  Iw  reason  of  the 
large  number  of  expensive  stone  locks,  an  aqueduct  or  great  strength 
and  solidity,  carrying  the  canal  across  the  Rondout  creek,  and  the  exten- 
sive rock  cuttinffs  required  and  made;  that  the  corporation  also  owns 
an  old  canal  bea  of  considerable  extent  used  before  the  rebuilding  of 
said  canal,  and  by  reason  of  these  and  other  matters  the  said  canal 
property  in  said  town  is  of  much  more  than  average  expense  and  far 
more  valuable  than  an  equal  distance  of  the  average  of  tne  line. 

That  the  whole  taxable  property  of  the  town  as  assessed,  aside  from 
the  property  of  said  corporation,  is  the  sum  of  $660,950. 

Tnat  this  is  assessed  almost  entirely  upon  farming  land  and  places 
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of  business  and  private  residences  in  the  town;  that  no  railroad  or 
large  manufacturing  interest  is  located  in  said  town,  and  that  the  land 
so  assessed  is  not  valuable  for  farming  purposes,  yielding  but  a  small 
percenta^  on  its  assessed  value. 

That  the  whole  of  the  taxable  real  estate  of  said  town  is  assessed  at 
the  full  and  true  value  at  which  it  would  be  appraised  in  payment  of 
a  just  debt  due  from  a  solvent  debtor,  and  deny  that  it  is  assessed  at 
only  forty  i^r  cent  of  said  value,  as  appears  more  fully  by  the  affi- 
davit annexed  to  the  assessment-roll  herewith  returned. 

That  they  assessed  all  the  taxable  property  in  said  town  and  taxable 
therein,  both  real  and  personal,  known  to  them,  at  the  full  and  tnie 
value  thereof  required  by  law. 

That  the  assessment  against  the  petitioner  is  not  unequal  or  at  a 
higher  proportionate  valuation  than  other  real  estate  or  personal  prop- 
erty ap])earing  on  said  roll. 

That  the  petitioner  is  in  nowise  aggrieved  by  the  assessment,  and  will 
thereby  be  rec^uired  to  pay  only  its  just  and  fair  proportion  of  the 
taxes  to  be  levied  from  tne  property  appearing  on  the  roll. 

That  the  number  of  acres  assessed  in  said  town  in  said  roll  is  30,482. 

That  the  total  assessed  value  of  the  real  estate  is  about  $828,925, 
and  the  value  of  the  personal  property  assessed  is  $12,025. 

That  we  had  no  other  papers  or  documents  before  us  relating  to  the 
real  or  personal  property  of  said  town  than  what  are  herewith  re- 
turned. 

Wherefore  they  ask  that  the  writ  of  certiorari  be  quashed  or  dis- 
missed, with  costs  against  the  relator. 

In  testimony  whereof  we  have  hereunto  set  our  hands  this  29th  day 
of  September,  1882. 

A.  S.  Newcomb,  P^=*  ^-  J-^^^^*^' 

-i.^»"w*i»,  rk  -r     J      a  ZaCHARIAH   RoSOA, 

Attorney  for  Defendants.  p^ ^^^  ^  ^^^^  ' 

{Add  verification  as  to  pleading.) 

9 

Order  of  Reference  to  Take  Testimony. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  at  the  Supreme  Court  chambers  in  the  City  Hall,  in  the  city 
of  Kingston,  and  county  of  Ulster,  on  the  7th  day  of  October,  A. 
D.  1882: 

Present  —  Hon.  Theodoric  R.  Westbrook,  Justice, 

(Title.) 

Proof  of  service  having  been  made  of  the  writ  of  certiorari  granted 
in  the  above  matter  on  tne  9th  of  September  last,  returnable  on  the 
23d  day  of  September,  together  with  a  copy  of  the  petition  on  which 
it  was  granted,  and  also  of  the  order  directing  the  writ  to  issue,  and 
on  the  return  day  of  said  writ  the  relator  having  appeared  by  P. 
Cantine,  of  the  firm  of  P.  &  C.  F.  Cantinc,  attorneys  and  counsel  for 
the  relators,  and  the  defendants  having  appeared  by  A.  S.  Newcomb, 
Esq.,  the  defendants'  attorney  and  counsel,  specially  for  the  purpose 
of  making  a  motion  to  quash  upon  certain  objections  made  and  filed, 
and  after  hearing  the  respective  counsel  the  said  morion  was  made 
and  denied :     Thereupon  tne  said  A.  S.  Newcomb  appeared  generally 


The  Wbit  of  Cebtiobabi  —  Erroneous  Assessments.     161 

for  the  defendants,  and  the  matter  having  been  duly  adjounied  until 
this  da^,  and  the  defendants  having  made  and  filed  their  return  to 
said  writ; 

Now,  on  motion  of  P.  (^antine  on  said  recited  petition,  writ,  order 
and  return  to  the  writ,  and  after  hearing  A.  S.  Newcomb,  Esq.,  in 
opposition  thereto,  and  it  appearing  to  the  court  that  testimony  is 
necessary  for  the  proper  disposition  of  the  matter: 

Ordered,  that  it  be  and  it  hereby  is  referred  to  McDonald  Van 
Wagoner,  of  the  city  of  Kingston,  to  take  and  report  to  this  court 
with  all  convenient  speed,  evidence  upon  the  several  matters  in  issue, 
and  particularly  if  the  assessment  of  the  relators'  real  estate  is  erro- 
neous, by  reason  of  over-valuation,  and  also  if  it  is  unequal  that  the 
assessment  of  said  relators^  real  estate  has  been  made  at  a  higher  pro- 
portionate valuation  than  other  real  or  personal  property  on  the  said 
assessment-roll,  a  copv  whereof  forms  a  part  of  said  return. 

And  it  is  further  ordered,  that  the  first  hearing  under  this  onler  be  had 
at  the  court-house,  in  the  city  of  Kingston,  on  the  21st  day  of  Octo- 
ber, 1882,  at  two  o'clock,  p.  M.,and  that  the  referee  shall  have  power  to 
adjourn  from  time  to  time,  as  justice  may  require,  and  that  the  hear- 
ings to  take  such  of  the  oral  evidence  as  the  parties  desire  shall  be 
held  in  the  town  of  Marbletown  or  in  any  county  in  the  State  by  con- 
sent of  parties. 

And  it  is  further  ordered,  that  the  denial  of  the  motion  to  quash 
shall  not  prevent,  and  the  defendants  hereby  are  granted  leave  to  re- 
new the  said  motion  on  the  final  hearing  on  the  coming  in  of  the  ref- 
eree's report,  and  that  the  objections  filed  on  the  motion  to  quash, 
and  in  op^sition  to  the  order  of  reference, be  taken  and  considered  as 
part  of  this  order  with  the  same  force  and  effect  as  if  recited  at  length 
herein  as  having  been  made,  overruled,  and  an  exception  taken,  by 
and  on  behalf  of  the  said  defendants. 

Enter.  T.  R.  Wbstbrook, 

Justice  Supreme  Court.   ' 

Report  of  Referee. 
(Title.) 
To  the  Supreme  Court: 

I,  McDonald  Van  Wagoner,  referee  appointed  by  the  court  to  take 
evidence  in  the  above-entitled  cases,  brought  to  review  the  assessments 
of  the  years  1882  and  1883,  do  respectfully  report  that  I  have  been 
attended  by  the  attorneys  of  the  respective  parties,  Peter  Cantine  for 
the  relator,  and  A.  S.  Newcomb  for  the  defendants,  and  have  taken 
all  the  evidence  offered  by  the  respective  parties  in  said  cases,  and 
herewith  report  the  same  with  all  otner  proceedings  had  before  me  as 
such  referee. 

Dated  October  16,  1884. 

McD.  Van  Wagoner, 

Referee. 
21 
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Findings  hy  Court  on  Evidence. 
SUPREME  COURT  —  Ulster  County. 


The  People  of  the  State  of  New  York 
on  the  relation  of  the  President, 
Managers  and  Company  of  the  Dela- 
ware and  Hudson  Canal  Company, 
Plaintiff. 

agst 

Zachariah  Roosa,  Philip  A.  Ayres  and 
Peter  E.  Jansen,  as  Assessors  of  the 
Town  of  Marbletown  in  the  County 
of  Ulster,  Defendants. 


A  writ  of  certiorari  under  chapter  269  of  the  Laws  of  1880,  having 
been  granted  at  a  Special  Term  of  the  Supreme  Court  on  the  9th  day 
of  September,  1882,  returnable  on  the  23d  day  of  September,  1882, 
to  review  the  assessment  of  the  real  estate  of  the  President,  Managers 
and  Comnany  of  the  Delaware  and  Hudson  Canal  Company,  in  the 
town  of  Marbletown,  for  the  year  1882,  said  writ  having  been  duly 
served,  and  the  defendants  having  appeared  on  the  return  day  named 
in  said  writ  and  procured  time  until  October  7,  1882,  to  make  and  file 
their  return,  and  having  made  and  filed  their  return,  and  an  order  of 
reference  having  been  made  to  McDonald  Van  Wagoner,  October  7, 
1882,  to  take  and  report  the  evidence,  and  the  said  referee  having 
taken  and  reported  the  evidence,  and  the  proceeding  having  been 
brought  on  to  a  trial  at  a  Special  Term  of  this  court,  held  at  tne  Su- 
preme Court  chambers  in  the  City  Hall  in  the  city  of  Kingston,  Ulster 
county,  N".  Y.,  on  the  1st  day  of  November,  1884,  and  after  hearing 
A.  S.  Newcomb,  of  counsel  for  the  defendants,  and  Peter  Cantine,  of 
counsel  for  the  plaintiff,  and  mature  deliberation  had  thereon,  the 
court  doth  make  its  decision,  and  finds  the  following  facts.  (Here 
follow  findings  of  facts.) 

I  find  as  conclusions  of  law  : 

First.  The  said  assessment  of  $180,000  on  the  relator's  real  prop- 
erty in  said  town  was  erroneous  by  reason  of  over-valuation,  and  was 
also  unequal  in  that  it  was  made  at  a  higher  proportionate  valuation 
than  the  other  real  estate  on  said  roll  made  by  said  assessors,  and  that 
by  reason  thereof  the  relator  has  been  required  to  and  has  paid  the 
sum  of  12,446.46  in  excess  of  what  the  tax  would  have  been  it  its  said 
real  estate  had  not  been  en*oneously  and  unequally  assessed,  and  had 
been  assessed  at  the  same  proportionate  valuation  that  the  other  real 
estate  was  assessed  on  said  roll. 

Second.  That  the  plaintiff  have  judgment,  that  there  be  audited 
and  allowed  to  the  President,  Managers  and  Company  of  the  Delaware 
and  Hudson  Canal  Company,  and  mcluded  in  the  next  annual  tax 
levy  of  said  town  and  county,  the  sum  of  $2,446.46,  with  interest  thereon 
from  Mai'ch  1,  1883,  and  that  the  same  be  paid  over  to  said  President, 
Managers  and  Company  of  the  Delaware  and  Hudson  Canal  Company. 

Third,  No  costs  are  allowed,  and  j  udgment  is  hereby  ordered  m 
conformity  to  this  decision. 

T.  R  Westbrook, 

Justice  of  the  Supreme  Court, 
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Exceptions  to  Findings. 
(Title,) 

The  defendants  herein  make  and  file  the  following  exceptions  to  the 
findings  herein  made  by  the  justice^  and  filed  Au^st  4^  1885. 

First.  To  so  mnch  of  the  first  conclusion  of  Taw  as  finds  that  the 
assessment  of  $180^000  on  relator's  real  property  in  the  town  was  er- 
roneous by  over-valuation. 

Second.  To  so  much  of  said  first  finding  of  law  as  holds  that  said 
assessment  was  also  unequal  in  that  it  was  made  at  a  higher  propor- 
tionate valuation  than  the  other  real  estate  on  said  roll  made  by  the 
assessors. 

Third.  To  so  much  of  the  said  first  conclusion  of  law  as  holds 
that  the  relator  has  been  required  to  and  has  paid  the  sum  of  $2^446.46 
in  excess  of  what  the  tax  would  have  been  if  its  real  estate  had  not 
been  erroneously  and  unequally  assessed^  and  had  been  assessed  at 
same  proportionate  valuation  as  other  real  estate  on  the  roll. 

Fourth.     To  the  whole  of  said  firat  conclusion  of  law. 

Fifth.    To  the  second  conclusion  of  law  and  to  the  whole  thereof. 

A.  S.  Newcomb, 

Attorney  for  Defendants. 

Judgment. 
SUPREME  COURT  —  Ulster  County. 


The  People  of  the  Stote  of  New  York 
on  the  relation  of  the  President, 
Managers  and  Company  of  the  Dela- 
ware and  Hudson  Canal  Company, 
Plaintiff, 

agst 

Zachariah  Roosa,  Philip  A.  Ayres  and 
Peter  E.  Jansen,  as  Assessors  of  the 
Town  of  Marbletown,  Defendants. 


Judgment,  Augtcst  4,  1885. 


This  proceeding  having  been  brought  on  to  trial  and  hearing,  and 
the  court  having  made  aqd  filed  its  decision  :  Now,  on  motion  of  Peter 
Cantine,  of  the  firm  of  P.  &  C.  F.  Cantine,  the  plaintiff's  attorneys, 
it  is  ordered,  adjudged  and  decreed  that  the  President,  Managers  and 
Company  of  the  Delaware  and  Hudson  Canal  Company  —  for  brevity 
hereinafter  called  the  relator  —  during  the  year  1882,  and  for  many 
years  prior  thereto,  was  the  owner  of,  operated  and  maintained  in 
good  order  a  canal  from  tide-water  at  Eddyville,  in  the  county  of 
Ulster,  and  State  of  New  York,  to  Honesdale,  in  the  State  of  Penn- 
sylvania, a  distance  of  one  hundred  and  eight  miles,  and  which  for 
the  distance  of  four  miles  runs  through  the  town  of  Marbletown. 

That  the  total  of  all  the  assessments  of  real  property  in  said  town 
of  Marbletown,  made  by  the  assessors  for  the  purpose  of  taxation  and 
appearing  on  the  assessment-roll  for  the  year  1882,  was  the  sum  of 
$824,800,  and  the  total  of  all  the  assessments  of  personal  property  on 
said  roll  was  the  sum  of  $12,025. 

And  it  is  further  ordered  and  adjudged  that  the  said  assessors  as- 
sessed and  valued  fidl  the  real  estate  on  said  assessment-roll  at  .447  per 


164      Discharge  of  Insolvent  Debtor  from  His  Debto. 

cent  of  the  true  and  full  value  at  which  it  would  be  appraised  in  the 
payment  of  a  just  debt  due  from  a  solvent  debtor,  July  l,  1882,  ex- 
cept the  relator's  real  estate  assessed  on  said  roll,  which  is  of  the  value 
hereinafter  adjudged.  And  that  the  pei'sonal  property  assessed  on 
said  roll  was  assessed  at  its  full  value. 

And  it  is  further  ordered  and  adjudged  that  the  total  amount  of 
taxes  levied  on  all  the  assessments  of  real  and  personal  property  on 
said  roll  was  the  sum  of  $14,677.02,  and  that  the  tax  levied  on  said 
assessment  of  $180,000  on  the  relator^s  said  real  estate  in  said  town 
was  the  sum  of  $3,151.01. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  said  as- 
sessment on  the  relator^s  said  real  estate  of  $180,000  should  have  been 
$33,078  to  have  made  it  equal,  and  at  the  same  proportionate  valua- 
tion that  the  other  real  estate  on  said  assessment-roll  was  assessed. 

And  it  is  further  ordered,  adjudged  and  decreed  that  by  reason  of 
such  over-valuation,  as  well  as  by  reason  of  said  unequal  and  higher 
proportionate  valuation,  the  President,  Managers  and  Company  of  the 
Delaware  and  Hudson  Canal  Company  was  compelled  to  and  did  pay  a 
tax  levied  on  such  assessment  of  $3,157.01,  wliich  was  $2,446.46  in 
excess  of  what  the  tax  would  have  been  if  its  said  real  estate  had  not 
been  assessed  erroneously  and  unequally,  and  had  been  assessed  at  an 
equal  and  not  at  a  higher  proportionate  valuation  than  the  other 
real  estate  on  said  assessment-roll  was  assessed. 

And  it  is  further  ordered,  adiudged  and  decreed  that  there  be  audited 
and  allowed  to  the  President,  Managers  and  Company  of  the  Delaware 
and  Hudson  Canal  Company,  and  included  in  the  next  annual  tax  levy 
of  said  town  and  county,  the  sum  of  $2,446.46,  being  the  excess  of  what 
the  tax  would  have  been  if  its  real  estate  had  not  been  assessed  errone- 
ously and  unequally,  and  had  been  assessed  at  an  equal  and  not  a  higher 
proportionate  valuation  than  the  other  real  estate  on  said  assess- 
ment-roll was  assessed,  with  interest  thereon  from  the  1st  day  of  March, 
1883,  the  time  it  was  paid,  and  that  the  same  be  paid  over  to  the  said 
President,  Managers  and  Company  of  the  Delaware  and  Hudson 
Canal  Company.  Jacob  D.  Wurts, 

•    County  Clerk, 


CHAPTER   VIII. 


DISCHARGE  OP  INSOLVENT  DEBTOR  FROM  HIS  DEBTS.— (TWO-THIRDS 

ACT.) 

§  2149.  An  insolvent  debtor,  who  is  a  resident  of  the  State  at  the  time  of  pre- 
senting his  petition,  may  be  discharged  from  his  debts,  as  prescribed  in  this  arti- 
cle. 

The  act  for  relief  of  debtors  on  proceedings  similar  to  those 
heroin  provided  for  was  originally  known  as  the  Three-Fourths  Act, 
and  was  m  xiified  and  subsequently  enacted  by  the  Revised  Statutes, 
60  as  to  require  the  consent  of  two-thirds  instead  of  three-fourths  of 
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the  creditors.  It  was  for  some  time  in  abeyance  under  the  United 
States  Bankrupt  Law,  but  now  constitutes  the  only  procedure  by 
which  an  insolvent  can  obtain  a  discharge  from  his  debts,  and  is,  in 
the  absence  of  a  Bankrupt  Act,  sometimes  convenient  and  necessary. 
The  history  of  the  legislation  on  the  subject  in  the  State  is  given  in 
detail  in  an  elaborate  opinion  in  American  Flask  Co,  v.  SoUj  7  Robt. 
233,  and  the  decisions  on  the  subject  collated,  compared,  and  dis- 
cussed. The  act  will  be  construed  strictly,  and  all  proceedings  under 
it  must  fully  comply  with  its  provisions,  since  it  is  in  derogation  of 
the  common  law,  and  such  strict  compliance  with  the  statute  is  a 
condition  precedent  to  the  discharge  of  an  insolvent  from  his  debts. 
!Nor,  in  view  of  the  fact  that  it  is  designed  to  deprive  creditors  of  all 
remedy  for  the  collection  of  their  debts,  will  it  be  extended  by  im- 
plication beyond  the  fair  and  legitimate  meaning  of  the  terms  em- 
ployed by  the  legislature.  Sailers  v.  Tohias^  3  Paige,  339 ;  People 
V.  Striker,  24  Barb.  649  ;  People  v.  Suiherlandy  16  Hun,  192 ;  Merry 
V.  Sweet,  43  Barb.  475  ;  Stanton  v.  Fllis,  12  N.  T.  575 ;  Morrow  v. 
Freeman,  61  id.  515.  The  question  of  what  is  suflScient  evidence 
under  the  Revised  Statutes  to  enable  an  insolvent  to  come  within  the 
statute  was  discussed  in  Matter  of  Wrigley,  4  Wend.  602 ;  affirmed, 
8  id.  134,  where  it  was  held  that  it  must  be  a  bona  fide  residence  with 
intent  to  remain  a  resident  of  the  State.  The  matter  of  residence 
is  jurisdictional.  Otis  v.  Hitchcock,  6  Wend.  433 ;  Morewood  v. 
HoUister,  6  N.  Y.  309.^  An  unliquidated  claim  for  damages  arising 
out  of  a  tortious  act  is  not  a  debt  within  the  provisions  of  the 
statute  authorizing  a  discharge  of  an  insolvent.  Zinn  v.  Pitterman, 
2  Abb.  (N.  S.)  261.  If  an  application  has  already  been  made  to  the 
Common  Pleas,  and  after  a  full  hearing,  has  been  decided  against  the 
debtor  on  the  merits,  it  should  be  regarded  as  res  adjvdicata,  and 
the  application  denied.  Matter  of  Roberts,  10  Hun,  253  ;  reversed 
on  another  point,  70  N.  Y.  6. 

§  2150.  Application  for  such  a  discharge  must  be  made,  by  the  petition  of  the 
insolvent,  addressed  to  the  County  Ck>urt  of  the  county  in  which  he  resides  ;  or, 
if  he  resides  in  the  city  of  New  York,  to  the  Court  of  Common  Pleas  for  that 
city  and  county. 

The  Revised  Statutes  provided  for  an  application  to  other  judicial 
officers.  Tliis  section,  as  a  matter  of  convenience,  restricts  the  juris- 
diction to  the  County  Courts,  making  it  a  proceeding  in  court,  and  not 
before  an  officer,  and  in  a  court  which  is  always  open,  as  is  the  Com- 
mon Pleas  in  the  city  of  New  York,  and  the  County  Courts  in  the 
several  counties. 
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§  2151.  The  petition  mast  be  in  writing  ;  it  most  be  signed  by  the  insolvent, 
and  specify  his  residence ;  it  must  set  forth,  in  substance,  that  he  is  unable  to  pay 
all  his  debts  in  full ;  that  he  is  willing  to  assign  his  property  for  the  benefit  of 
all  his  creditors,  and,  in  all  other  respects,  to  comply  with  the  provisions  of  this 
article,  for  the  purpose  of  being  discharged  from  his  debts ;  and  it  must  pray 
that,  upon  his  so  doing,  he  may  be  discharged  accordingly.  It  must  be  verified 
by  the  affidavit  of  the  insolvent,  annexed  thereto,  taken  on  the  day  of  the  presen- 
tation thereof,  to  the  effect  that  the  petition  is  in  all  respects  true,  in  matter  of 
fact. 

The  omission  by  the  petitioning  creditor  to  comply  with  the  pro- 
visions of  the  statute  prescribing  certain  specific  matters  to  be  con- 
tained in  the  petition  or  added  to  it,  was  held  not  to  be  a  defect 
depriving  the  oflScer  of  jurisdiction,  but  at  most  an  irregularity  to 
which  objection  should  be  made  before  the  oflBcer.  Ruaaell  Co.  v. 
Armstrong^  12  Abb.  472;  Matter  of  Edward  Phillips,  43  Barb.  108. 
Though  it  would  be  otherwise  if,  after  rejecting  the  debt  required  by 
that  provision  to  be  released,  being  a  secured  debt,  less  than  two-thirds 
in  amount  of  the  creditors,  as  shown  in  the  petition,  had  united  in  the 
proceeding.  Morewood  v.  Sollister,  2  Seld.  309.  The  aflSdavit  cannot 
be  sworn  to  before  another  ofiicer  authorized  to  administer  oaths  as 
a  commissioner,  and  if  so  verified  is  void ;  it  must  be  sworn  to  be- 
fore the  officer  entertaining  the  proceeding,  and  the  defect  cannot  be 
corrected  by  making  a  new  affidavit  on  the  hearing.  Small  v. 
Wheatotiy  2  Abb.  175.  If  not  sworn  to  before  the  judge  entertain- 
ing the  proceeding  or  subscribed  by  him  prior  to  granting  the  order 
for  the  creditors  to  show  cause,  it  is  a  fatal  defect,  which  renders  the 
alignment  and  discharge  void,  and  a  subsequent  verification  of  the 
petition  will  not  cure  the  defect.  Sly  v.  Cooke,  38  N.  Y.  365.  A 
petition  which  shows  on  its  face  that  it  is  not  signed  by  two-thirds  of 
the  creditors  gives  the  officer  no  jurisdiction,  and  a  discharge  based 
on  it  is  void.  Morrow  v.  Freeman,  61  N.  Y.  515 ;  citing  7  Johns. 
75 ;  3  Paige,  338  ;  28  Barb.  416;  12  N.  Y.  575. 

Precedent  for  Petition, 

To  the  County  Court  of  Ulster  County : 

The  petition  of  Charles  Kamsay,  an  insolvent  debtor,  respectfully 
shows: 

First, — That  your  petitioner  resides  at  the  town  of  Esopus,  m  the 
county  of  Ulster,  and  State  of  New  York. 

Second, — That  he  is  an  insolvent  debtor,  and  is  unable  to  pay  all  his 
debts  in  full. 

Third, — ^That  he  is  willing  to  assign  his  property  for  the  benefit  of 
all  his  creditors,  and  in  all  other  respects  to  comply  with  the  provis- 
ions of  article  1,  of  title  1,  of  chapter  17,  of  the  Code  of  Civil  Pro- 
cedure, for  the  purpose  of  being  discharged  from  his  debts. 
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Wherefore  your  petitioner  prays  that  upon  his  so  doing  he  may  be 
discharged  accordingly. 
Dated  September  1,  1882.  Charles  Ramsay. 

Ulster  County,  ss,: 

Charles  Ramsay,  of  said  countj,  being  duly  sworn,  says  that  he  is 
the  petitioner  in  the  annexed  petition  named;  that  he  knows  the  con- 
tents thereof,  and  that  said  petition  is  in  all  respects  true  in  matter  of 
fact. 

Charles  Ramsay. 
Subscribed  and  sworn  to  before  me,  ) 

this  29th  day  of  September,  1882.  j 

Wm.  Lawtok, 
County  Judge  of  Ulster  Cotmty. 

%  2153.  The  petitioner  must  annex  to  bis  petition  one  or  more  written  instru- 
ments, executed  bj  one  or  more  of  his  creditors,  residing  in  the  United  States, 
having  debts  owing  to  him  or  them  in  good  faith,  then  due  or  thereafter  to  be- 
come due,  which  amount  to  not  less  than  two-thirds  of  all  the  debts  owing  by 
the  petitioner  to  creditors  residing  within  the  United  States.  Each  instrument 
must  be  to  the  effect  that  the  person  or  corporation  executing  it  consents  to  the 
discharge  of  the  petitioner  from  his  debts,  upon  his  complying  with  the  proyis> 
ions  of  this  article. 

It  was  said  that  the  fact  that  the  petitioners  are  not  creditors  for 
two-thirds  of  the  aggregate  of  the  insolvent's  debts  is  sufficient  to 
prevent  granting  a  discharge,  though  not  ground  for  avoiding  it  after 
it  has  been  granted.  Ember eorie  Casey  16  Abb.  457;  Small  v, 
GraveSy  7  Barb.  576 ;  Ayres  v.  Scribnery  17  Wend.  407.  But  in 
Morrow  v.  Freemarh^  61  N".  T.  515,  it  was  determined  that  where 
this  fact  appeared  on  the  face  of  the  proceedings,  the  discharge  was 
invalid.  A  creditor  who  has  the  body  of  his  creditor  in  execution 
cannot  be  a  petitioning  creditor  under  the  statnte.  Beaty  v.  Beaty^ 
2  Johns.  Ch.  430.  But  the  arrest  and  detention  only  amounts  to  a 
satisfaction  of  the  judgment  for  the  time,  and  after  the  creditor  is 
discharged  from  arrest,  the  creditor  may  petition  as  if  no  arrest  had 
been  made.  Faseett  v.  Tallmage^  15  Abb.  205.  Under  the  Revised 
Statutes  the  affidavits  must  set  forth  the  nature  of  the  demands  and 
the  general  ground  and  consideration  of  the  indebtedness,  or  jurisdic- 
tion was  not  acquired  under  the  provisions  of  the  statute.  Merry  v. 
Sweety  43  Barb.  476.  Names  without  amounts  attached  to  consents 
are  of  no  avail.  Bueher  v.  Sh&rma/ay  28  Barb.  416 ;  Stantori  v.  Flliey 
12  N.  T.  575. 

Consent  of  Creditors  to  be  Annexed  to  Petition, 

We,  the  undersigned,  creditors  of  Charles  Ramsey,  of  the  town  of 
Esopus,  in  the  county  of  IJlster,  an  insolvent  debtor  having  debts  due 
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to  us,  in  good  faitli,  to  the  amount  severally  set  opposite  our  names 
upon  the  accounts,  notes  and  securities,  copies  of  which  are  hereto 
annexed,  hereby  consent  to  the  discharge  of  the  said  Charles  Ramsey 
from  his  debts,  upon  his  complying  with  the  provisions  of  article  1 
of  title  1  of  chapter  17  of  the  Code  of  Civil  Procedure.  We  hereby 
nominate  Anthony  Benson  as  trustee  in  this  proceeding. 

Dated  Oct.  1,  1882. 

Amount  of 
Name  of  Creditor.  debt  owing. 

W.  F.  Romer 18,618  50 

G.  N.  Van  Deusen 6,818  44 

Eliza  Wilson,  as  Executrix  of  A.  P.  Wilson,  deceased. . . .  12,469  50 
Delia  O'Neil 2,982  23 

{Add  acknowledgment) 

§  2158.  An  executor  or  administrator  maj  become  a  consenting  creditor  under 
tiie  order  of  the  Surrogate's  Court  from  which  his  letters  issued.  A  trustee,  offi- 
cial assignee  or  receiver  of  the  property  of  a  creditor  of  the  petitioner,  whether 
created  by  operation  of  law  or  by  the  act  of  parties,  may  become  a  consenting 
creditor  under  the  order  of  a  justice  of  the  Supreme  Court.  A  person  who  be- 
comes a  consenting  creditor,  as  prescribed  in  this  section,  is  chargeable  only  for 
the  sum  which  he  actually  receives,  as  a  dividend  of  the  insolvent's  property. 

This  is  a  re-enactment  of  the  Laws  of  1850,  which  changed  the 
rule  as  it  was  held  in  Matter  of  Sherryd^  2  Paige,  602. 

§  2154.  Where  a  corporation  or  joint-stock  association  becomes  a  consenting 
creditor,  its  consent  must  be  executed  under  its  common  seal,  and  may  be  attested 
by  any  director  or  other  officer  thereof,  duly  authorized  for  that  purpose,  who 
may  make  any  affidavit  required  of  a  creditor  in  the  proceedings. 
•  §  2155.  Where  a  partnership  becomes  a  consenting  creditor,  the  consent  may 
be  executed  in  its  behalf,  and  any  affidavit  required  of  a  creditor  in  the  proceed- 
ings, may  be  made  by  either  of  the  partners. 

§  2156.  A  creditor's  consent  does  not  affect  his  remedy  against  any  person  or 
persons  indebted  jointly  with  the  petitioner;  and  the  petitioner's  discharge  has 
the  effect,  as  between  the  creditor  and  the  other  joint  debtors,  of  a  composition 
between  the  petitioner  and  the  creditor,  made  as  prescribed  in  article  3  of  title  5 
of  chapter  15  of  this  act. 

A  petitioning  creditor,  who  adds  to  his  signature  the  declaration 
of  release,  thereby  transfers  to  the  assignee  every  and  any  lien  or 
security  upon  the  estate  and  property  of  the  debtor,  not  a  lien  or 
security  upon  the  property  of  a  third  person  ;  when,  therefore,  such 
creditor  has  a  joint  judgment  against  two,  the  signing  of  the  peti- 
tion of  one  does  not  transfer  to  the  assignee  his  claim  against,  or 
lien  upon,  the  property  of  the  other.  Ellsworth  v.  Caldwdly  27 
How.  188;  affirmed,  48  N.  Y.  680. 

§  2157.  Where  a  consenting  creditor  is  the  purchaser  or  assignee  of  a  debt 
against  the  petitioner,  or  the  executor,  administrator,  trustee  or  receiver  of  such 
a  purchaser  or  assignee,  he  is  deemed,  for  all  the  purposes  of  this  article,  except 
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as  to  the  declaration  and  receipt  of  dividends,  a  creditor  only  to  tbe  amount  actu- 
ally and  in  good  faith  paid  for  the  debt,  bj  him  or  by  the  decedent  or  oth^r  per- 
son from  whom  he  derives  title,  and  remaining  uncollected.  This  section  is 
not  affected  by  the  recovery  of  a  judgment  for  the  debt  after  the  purchase  or 
assignment;  but  in  that  case  the  consenting  creditor  may  include  the  uncollected 
costs,  as  if  they  were  part  of  the  sum  paid  for  the  debt. 

In  SlideU  v.  MoCrea,  1  Wend.  156,  under  the  former  statute  it 
was  held  that  where  the  debtor  procured  a  friendly  creditor  to  pur- 
chase an  outstanding  indebtedness  for  less  than  its  face,  and  the  pur- 
chaser afterward  joined  in  the  petition  for  the  debtor's  discharge, 
placing  the  debt  at  its  full  value  or  amount,  and  without  it  two- 
thirds  did  not  join,  that  the  discharge  was  void.  This  rule  was  not 
applied  where  a  purchaser  had,  sometime  previous  to  the  application 
and  without  the  knowledge  of  the  debtor,  obtained  the  claim  and 
held  it  for  its  full  amount.  The  mere  purchase  of  a  claim  for  less 
than  its  face  and  signing  the  petition  for  the  full  amount,  would  not 
vitiate  the  discharge.  Where  the  liability  of  an  insolvent,  as  indorser 
upon  unpaid  promissory  notes,  has  become  fixed  by  protest  and 
notice,  the  holders  of  the  protested  paper  may  join  in  the  petition, 
and  the  debts  they  represent  are  to  be  counted  in  determining  whether 
or  not  the  requisite  amount  is  represented  in  the  petition.  Thie  is 
because  the  discharge  operates  upon  these  obligations.  People  v. 
Sutherland^  81  N.  Y.  1.  One  who  has  become  a  creditor  of  an 
insolvent,  knowing  him  to  be  such,  by  buying  a  demand  against 
him  for  less  tlian  its  amount,  cannot,  by  suing  and  recovering  judg- 
ment for  the  whole  amount,  entitle  himself  to  be  considered  a  cred- 
itor to  the  actual  amount  paid  for  the  debt  or  demand,  and  prose- 
cuting the  debt  to  judgment  does  not  alter  the  case.  EmhersorCs 
CasCy  16  Abb.  457.  Where  the  assignee  of  a  demand  petitions  as  a 
creditor,  to  the  full  amount,  instead  of  to  the  amount  which  he  paid 
for  it,  the  discharge  is  not  void,  unless  it  is  shown  that  the  insolvent 
did  not  act  in  good  faith.    Small  v.  OraveSj  7  Barb.  576. 

§  2158.  A  creditor  who  has,  in  his  own  name,  or  in  trust  for  him,  a  mortgage, 
judgment  or  other  security  for  the  payment  of  a  sum  of  money,  which  is  a  lien 
upon,  or  otherwise  affects  real  or  personal  property  belonging  to  the  petitioner, 
or  transferred  by  him  since  the  lien  was  created,  cannot  become  a  consenting  cred- 
itor, with  respect  to  the  debt  so  secured,  unless  he  adds  to  or  includes  in  his  con- 
sent, a  written  declaration,  under  his  hand,  to  the  effect  that  he  relinquishes  the 
mortgage,  judgment  or  other  security,  so  far  as  it  affects  that  property,  to  the 
trustees  to  be  appointed  pursuant  to  the  petition,  for  the  benefit  of  all  the  cred- 
itors. Such  a  declaration  operates,  to  that  extent,  as  an  assignment  to  the  trustee, 
of  the  mortgage,  judgment  or  other  security,  and  vests  in  him  accordingly  all  the 
right  and  interest  of  the  consenting  creditor  therein. 

22 
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Where  such  creditors  have  security  for  any  part  of  the  debts  due 
them,  and  neglect  to  sign  the  declaration  required  by  the  statute, 
they  will  not  be  regarded  by  the  statute  as  petitioners  with  regard 
to  the  debts  so  secured,  and  when,  after  rejecting  such  debts,  less 
than  two-thirds  in  amount  of  the  creditors  of  the  insolvent,  as  shown 
by  the  petition,  have  joined  in  signing  and  presenting  it,  the  oSicer 
to  whom  it  is  presented  obtains  no  jurisdiction  to  grant  a  discharge. 
Morewood  v.  Eollister^  2  Seld.  309. 

But  in  case  two-thiixis  in  amount  of  the  creditors,  exclusive  of 
such  debts,  have  joined  in  the  proceeding,  it  seems  such  omission 
would  be  only  an  irregularity  which  would  be  waived,  unless  objec- 
tion is  made  on  the  hearing.  Hiissell  Mwnuf.  Co.  v.  Armstrongy 
12  Abb.  472.  It  is  said  in  Soule  v.  Chase,  1  Robertson,  222,  that 
the  omission  of  a  petitioning  creditor  to  relinquish  a  security  does 
not  affect  the  jurisdiction  or  avoid  the  discharge ;  the  omission  of  a 
petitioning  creditor  to  state  that  he  relinquished  a  judgment  held  by 
way  of  security  is  not  a  jurisdictional  defect ;  it  is  a  mere  irregu- 
larity that  may  be  cured  by  amendment.  JSc  parte  PhiUipSj  43 
Barb.  108 ;  -Hiiseell  Mamif,  Co.  v.  Armstrongy  12  Abb.  472.  An 
indorsement  on  the  petition  by  a  judgment  creditor,  stating  that 
he  ^'  releases  to  the  assignee  to  be  appointed,  all  claims  on  the  estate 
of  the  debtor,  that  I  may  have  by  reason  of  the  judgment  against 
him  assigned  to  me,"  is  sufficient.  Augsbury  v.  Croasmauy  10 
Hun,  389.  A  petitioning  creditor  whosedebt  is  secured  must  annex 
a  declaration  relinquishing  such  securities  for  the  benefit  of  all  the 
creditors.  Morewood  v.  HoUistery  6  N.  T.  309.  It  is  only  claims 
against  the  insolvent  which  must  be  released ;  it  does  not  afiect  a 
joint  judgment  as  to  a  third  party.  Elaworth  v.  Caldwdly  48  N. 
Y.  680.  When  a  creditor  has  his  debtor  imprisoned  on  execution, 
he  cannot  be  a  petitioning  creditor,  since  the  imprisonment,  so  long 
as  it  continues,  is  a  satisfaction.  Beaty  v.  Beatyy  2  Johns.  Ch.  430 ; 
Koenig  v.  StecJcdy  68  N.  Y.  475. 

Consent  of  Secured  Creditor, 

The  undersigned  creditors  of  Charles  Ramsey  of  Esopus,  in  the 
county  of  Ulster,  an  insolvent  debtor,  having  debts  owing  to  us  in 
good  faith  to  the  amounts  severally  set  opposite  our  names,  upon  the 
securities  hereinafter  described,  hereby  consent  to  the  discharge  of 
the  said  Charles  Ramsey  from  his  debts,  upon  his  complying  with  the 
provisions  of  article  1  of  title  1  of  chapter  17  of  the  Code  of  Civil 
Procedure.  And  whereas  the  undersigned  have  and  hold  certain 
mortgages  which  are  a  lien  upon  the  real  estate  belonging  to  the  said 
Charles  Ramsey,  namely: 
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The  Ulster  County  Savings  Institution,  mortgage  dated  July  24, 
1880,  to  secure  the  sum  of  $3,530.43,  upon  premises  described  therein 
as  follows  (here  describe  premises) : 

The  Rondout  Savings  Bank,  a  mortgage  dated  September  30,  1880, 
for  $2,696.97,  upon  the  premises  therein  described  as  follows  (insert 
description),  which  said  mortgages  are  held  to  secure  the  payment  of 
the  aforesaid  sums.  Now,  pursuant  to  statute,  we,  the  undersigned, 
do  hereby  relinquish  the  said  mortgages  to  the  trustee  to  be  appomted 

Eursuant  to  the  petition  of  said  Charles  Ramsey,  for  the  benefit  of  all 
is  creditors,  ana  do  hereby  nominate  Anthony  Benson  as  such  trustee. 

The  Ulster  County  Savings  Ikstitution, 
[l.  8.]  By  A.  H.  Bbuyn,  President 

The  Rondout  Savings  Bank, 

By  Thomas  Cornell,  President. 
(Add  acknowledgment.) 

§  3159.  If  a  creditor  knowingly  swears,  in  any  proceedings  authorized  by  this 
article,  that  the  petitioner  is,  or  will  become  indebted  to  him,  in  a  sum  of  money, 
which  is  not  really  due,  or  thereafter  to  become  due;  or  in  more  than  the  true 
amount;  or  that  more  was  paid  for  a  debt,  which  was  purchased  or  assigned,  than 
the  sum  actually  and  in  good  faith  paid  therefor;  he  forfeits  to  the  trustee,  to 
be  recovered  in  an  action,  twice  the  sum  so  falsely  sworn  to. 

§  2160.  The  consent  of  a  creditor  must  be  accompanied  with  his  affidavit,  stat- 
ing as  follows: 

1.  That  the  petitioner  is  justly  indebted  to  him,  or  will  become  indebted  to 
him  at  a  future  day  specified  therein,  in  a  sum  therein  specified;  and  if  he,  or 
the  person  from  whom  he  derives  title,  is  or  was  the  purchaser  or  assignee  of  the 
debt,  he  must  also  specify  the  sum  actually  and  in  good  faith  paid  for  the  debt, 
as  prescribed  in  section  two  thousand  one  hundred  and  fifty-seven  of  this  act. 

2.  The  nature  of  the  demand,  and  whether  it  arose  upon  written  security,  or 
otherwise,  with  the  general  ground  or  consideration  of  the  indebtedness. 

8.  That  neither  he,  nor  any  person  to  his  use,  has  received  from  the  petitioner, 
or  from  any  other  person,  payment  of  a  demand,  or  any  part  thereof,  in  money  or 
in  any  other  way,  or  any  gift  or  reward  of  any  kind,  upon  an  express  or  implied 
trust,  confidence,  or  understanding,  that  he  should  consent  to  the  discharge  of 
the  petitioner. 

Where  a  consenting  creditor  is  an  executor,  administrator,  trustee,  receiver,  or 
assignee,  he  may  state  the  necessary  facts,  in  his  affidavit,  upon  information  and 
belief,  setting  forth  therein  the  grounds  of  his  belief;  but  in  that  case,  the  con- 
sent must  also  be  accompanied  with  the  affidavit  of  the  insolvent,  to  the  effect 
that  all  the  matters  of  fact  stated  in  the  affidavit  of  the  consenting  creditor,  are 
true. 

A  petitioning  creditor's  aflSdavit,  that  the  sum  annexed  to  his 
name  is  justly  due  to  him  from  the  insolvent  for  two  promissory 
notes  specified,  does  not  state  the  nature  of  his  demand  "  with  the 
general  ground  and  consideration  of  the  indebtedness;''  and  if  the 
claim  so  stated  is  necessary  to  make  up  the  requisite  two-thirds,  the 
judge  does  not  gain  jurisdiction.  Gillies  v.  Oraw/ord,  2  Hilt.  338  ; 
JUern/  v.  Sweety  43  Barb.  475.  Stating  that  the  sum  is  justly  due 
to  him  from  the  insolvent  for  goods,  wares  and  merchandise,  sold 
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and  delivered,  secured  by  indorsement  of  a  note  specified,  held  good. 
Pratt  V.  Chase^  29  How.  296.  See  MaUer  of  Cook^  15  Jolms.  183. 
If  the  petition  fails  to  state  grounds  of  indebtedness,  and  the  defect 
is  amended  upon  objection  taken  before  the  judge,  the  discharge 
will  be  valid.  Matter  of  Hurst,  7  Wend.  239  ;  SfncUl  v.  Wheatoriy 
.  2  Abb.  275.  If  he  fails  to  amend  at  the  hearing  and  his  application 
is  denied  for  that  reason,  he  may  afterward  move  for  a  rehearing 
and  for  leave  to  amend,  but  he  must  first  procure  the  order  denying 
his  application  to  be  set  aside,  that  order  being  properly  the  end 
of  the  proceeding.  Matter  of  Hosenlurg,  10  Abb  (N.  S.)  450. 
Where  the  affidavits  of  the  petitioning  creditors  were  made  in  an- 
other State,  sworn  to  before  a  commissioner  residing  in  another 
State,  a  certificate  of  the  secretary  of  State  of  that  State  is  not  nec- 
essary to  confer  jurisdiction.     Rusher  v.  Sherman,  28  Barb.  416. 


\  ss. 


Precedent  for  Affidavit  for  Creditor. 

State  of  New  York, 
County  of  Ulster, 

Eliza  Wilson,  of  said  county,  being  duly  sworn,  says  that  she  is  the 
executrix  of  Aaron  P.  Wilson,  deceased,  and  as  such  executrix  is 
one  of  the  creditors  named  in  the  accompanying  consent  to  the 
discharge  of  Charles  Ramsey,  an  insolvent  debtor.  That  deponent  is 
a  resident  of  Union  avenue  m  the  city  of  Kingston,  Ulster  county,  N. 
Y.  That  said  Charles  Ramsey  is  justly  indebted  to  this  deponent  as 
such  executrix  in  the  sum  of  $12,469.56.  The  said  indebtedness 
arose  upon  the  following  facts:  The  said  Ramsey  borrowed  of  said 
estate  the  sum  of  $12,000,  and  to  secure  such  sum  gave  his  note  to 
said  estate  of  date  of  October  15,  1879,  for  $12,000.  That  said  estate 
is  now  the  owner  and  holder  of  said  note;  that  deponent,  as  such 
executrix,  has  not,  nor  has  said  estate,  any  other  security,  written  or 
otherwise,  for  the  payment  of  said  debt.  That  deponent  has  not,  nor 
has  any  person  to  her  use,  or  to  the  use  of  said  estate,  received  from 
the  said  Ramsey,  or  from  any  other  person,  payment  of  said  demand, 
or  any  part  thereof,  in  money  or  m  any  other  way,  or  any  gift  or 
reward  of  any  kind  upon  an  express  or  implied  trust,  confidence  or 
understanding  that  she  should  consent  to  tne  discharge  of  the  said 
Ramsey.  The  said  deponent  makes  this  affidavit  of  her  personal 
knowledge.  And  that  letters  testamentaiy  were  duly  issued  to  this 
deponent  on  the  estate  of  Aaron  P.  Wilson,  deceased,  out  of  the  Sur- 
rogate's Court  of  Ulster  county  on  the  12th  day  of  May,  1880.  That 
ou  the  1st  day  of  September,  1882,  an  order  was  duly  made  and  en- 
tered in  said  court,  authorizing  this  deponent  to  become  a  consenting 
creditor  in  this  matter,  pursuant  to  the  provisions  of  section  2153  of 
the  Code  of  Civil  Procedure. 

{Jurat.)  {Signature.) 

%  2161.  A  consenting  creditor,  residing  without  tlie  State,  and  witliin  the  United 
States,  must  annex  to  his  consent  the  original  accounts,  or  sworn  copies  thereof, 
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and  the  original  specialties  or  other  written  securities,  If  any,  ni)on  which  his 
demand  arose  or  depends.  , 

The  omission  of  petitioning  creditors,  who  reside  in  other  States, 
to  annex  the  original  accounts  or  sworn  copies,  and  the  original 
specialties  or  securities,  if  any,  on  which  their  demands  arise,  is  fatal 
to  the  proceedings,  and  the  defect  cannot  be  supplied  on  the  hear- 
ing.     WarrirCs  Case^  16  Abb.  457,  n. 

§  2162.  The  petitioner  mast  annex  to  his  petition  a  schedule,  containing  : 

1.  A  full  and  true  account  of  all  his  creditors. 

2.  A  statement  of  the  place  of  residence  of  each  creditor,  if  it  is  known;  or,  if 
it  is  not  known,  a  statement  of  that  fact. 

8.  A  statement  of  the  sum  which  he  owes  to  each  creditor,  and  the  nature  of 
each  debt  or  demand,  whether  arising  on  written  security,  on  account,  or  other- 
wise. 

4.  A  statement  of  the  true  cause  and  consideration  of  his  indebtedness  to  each 
creditor,  and  the  place  where  the  indebtedness  accrued. 

5.  A  statement  of  any  existing  judgment,  mortgage,  or  collateral  or  other 
security,  for  the  payment  of  the  debt. 

6.  A  full  and  true  inventory  of  all  his  property,  in  law  or  in  equity,  of  the  in- 
cumbrances existing  thereon,  and  of  all  the  books,  vouchers,  and  securities  relat- 
ing thereto. 

The  petition  and  schedule  need  not  state  the  grounds  of  creditor's 
demands  with  the  particularity  required  for  a  confession  of  judg- 
ment. SotUe  V.  Chase^  1  Robt.  222.  When  it  appears,  from  tlie 
papers  presented,  that  the  true  cause  and  consideration  of  the  alleged 
indebtedness  of  an  insolvent  debtor  to  a  creditor  are  not  set  forth  in 
the  schedule,  this  is  a  matter  proper  for  the  consideration  and  de- 
termination of  the  officer  before  whom  the  matter  is  heard,  and 
except  as  to  those  matters  which  the  statute  holds  sufficient  to  bar  a 
discharge,  the  creditors  having  notice,  and  failing  to  appear  and  make 
objection,  will  be  concluded  in  case  the  officer  has  jurisdiction. 
People  V.  Striker^  24  Barb.  649.  The  statement  as  to  the  cause  of 
a  debt  that  it  is  "on  account"  on  a  judgment  "on  a  promissory 
note,"  is  iosufficient.  Merry  v.  Sweety  43  Barb.  475.  It  will  not 
invalidate  a  discharge  where  there  is  a  simple  misstatement  of 
amount  due  any  creditor,  nor  where  the  name  of  the  creditor  is 
omitted  from  the  schedule ;  to  have  that  effect,  it  must  appear  that 
the  omissions  were  fraudulent.  American  Flask  Co,  v,  Soriy  7 
Robt.  233 ;  SmaU  v.  Graves,  7  Barb.  576  ;  Soule  v.  Chase,  I  Abb. 
(N.  S.)  48 ;  Ma;tter  of  Hurst,  7  Wend.  239  ;  Ayres  v.  Scribner,  17 
id.  407.  And  where  a  debtor  was  discharged  under  the  laws  of 
another  State  relating  to  insolvency,  he  was  relieved  from  liability 
for  the  debt,  although  his  name  was  omitted  from  the  schedule  in 
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the  proceedings,  and  he  had  no  notice  of  the  proceedings,  the  omis- 
sion having  been  by  mistake  or  inadvertence  and  not  fraudulent  or 
willful.  Rail  V.  RobbmSy  4  Lans.  463.  The  debtor's  schedule  must 
not,  however,  be  defective  in  respect  to  matters  necessary  to  confer 
jurisdiction  on  the  officer.  The  amount  due  each  creditor  named 
cannot  be  omitted,  nor  can  a  blank  be  left  opposite  the  name  of  one 
of  the  creditors  named,  and  no  sum  given.  These  defects  are  juris- 
dictional, which  render  the  discharge  void,  notwithstanding  the  re- 
cital that  two-thirds  in  amount  of  the  creditors  united  in  the  petition, 
and  that  it  satisfactorily  appeared  to  the  officer  that  the  insolvent 
had  in  all  respects  complied  with  the  statute.  Stanton  v.  EUiSj  2 
Kern.  675.  The  nature  of  the  debt,  and  the  true  cause  and  con- 
sideration of  it  must  appear.  SlideU  v.  Mcliea^  1  Wend.  166 ; 
MaMer  of  Cook^  16  Johns.  83  ;  McNair  v.  Oilhert^  3  Wend.  844  ; 
JSta/ivton  V.  EUis^  12  N.  Y.  675.  This  is  held  when  the  question 
arises  collaterally.  But  see  Merry  v.  Sweety  43  Barb.  476 ;  Schaef- 
fer  V.  SauUy  23  Hun,  683.  The  schedule  may  be  amended  on  the 
return'day.  Matter  of  Hurst^  7  Wend.  239 ;  Brodie  v.  StepJienSy  2 
Johns.  289 ;  Matter  of  Roseriburg,  10  Abb.  (N.  S.)  450 ;  Morewood 
V.  RoUistery  2  Seld.  311.  The  trust  resulting  to  a  debtor  in  respect 
to  any  surplus  that  may  remain  after  payment  of  debts  under  an 
order  appointing  a  receiver  of  his  property,  or  under  a  general  as- 
signment for  the  benefit  of  creditors,  is  an  interest  which  he  must 
disclose  and  assign  in  proceedings  to  obtain  a  discharge  from  his 
debts.  Billing^  Caae^  21  How.  448 ;  BuUymore  v.  Cooper^  46  N. 
Y.  236.  If  the  schedule  annexed  to  the  petition  state  the  considera- 
tion of  the  plaintiff's  debt  as  '^  notes  and  open  accounts  for  money 
loaned  and  interest  thereon,"  it  is  sufficient  to  support  the  jurisdic- 
tion. Schaeffer  v.  SonUy  23  Hun,  583.  Where  an  action  is  brought 
upon  an  application  which  was  obtained  by  false  representations,  the 
fraud  is  no  part  of  the  consideration  of  the  debt,  and  it  is  not,  there- 
fore, necessary  to  set  it  forth  in  a  petition  for  a  discharge  in  order  to 
give  jurisdiction,  and  the  debtor,  having  been  discharged  in  the  in- 
solvency proceedings,  is  entitled  to  have  the  judgment  in  the  action 
marked  satisfied,  and  he  is  no  longer  liable  to  arrest.  Schaeffer  v. 
SouUy  23  Hun,  683.  On  the  return  day  the  schedules  may  be 
amended.  Brodie  v.  Stephens^  2  Johns.  289 ;  Matter  of  Hurst^  7 
Wend.  239 ;  Matter  of  Bosenhurg^  10  Abb.  (N.  S),  450, 
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§  2168.  An  affidavit,  in  the  following  form,  subscribed  and  taken  hy  tbe  peti- 
tioner before  the  county  judge,  or,  in  the  city  of  New  Tork,  before  the  judge 
holding  the  term  of  the  court  at  which  the  order  specified  in  the  next  section  is 
made,  must  be  annexed  to  the  schedule: 

"I, ,  do  swear"  (or  "affirm,"  as  the  case  may  be,)  **  that  the  matters  of 

fact  stated  in  the  schedule  hereto  annexed,  are,  in  all  respects,  just  and  true; 
that  I  have  not  at  any  time  or  in  any  manner  whatsoever,  disposed  of  or  made 
over  any  part  of  my  property,  not  exempt  by  express  provision  of  law  from  levy 
and  sale  by  virtue  of  an  execution,  for  the  future  benefit  of  myself  or  my  family, 
or  disposed  of  or  made  over  any  part  of  my  property  in  order  to  defraud  any  of 
my  creditors;  that  I  have  not,  in  any  instance,  created  or  acknowledged  a  debt 
for  a  greater  sum  than  I  honestly  and  truly  owed;  and  that  I  have  not  paid,  se- 
cured to  be  paid,  or  in  any  way  compounded  with  any  of  my  creditors,  with  a 
view  fraudulently  to  obtain  the  prayer  of  my  petition." 

An  affidavit  made  before  a  commissioner  of  deeds  is  insufficient, 
and  the  proceedings  held  invalid  for  that  reason ;  and  it  was  re- 
quired, under  the  statute  allowing  the  proceeding  to  bo  taken  beforc 
a  judge,  that  the  affidavit  must  be  sworn  to  before  the  officer  oO 
whom  tlie  petition  was  presented,  in  order  to  give  jurisdiction  to 
grant  the  discharge.  Small  v.  Wheaton,  2  Abb.  175 ;  £!ly  v.  Cooky 
2  Hilt.  406;  affirmed,  28  N.  Y.  365.  And  the  same  cases  hold  it 
does  not  remedy  the  defect,  notwithstanding  on  the  day  on  wliich 
the  order  to  show  cause  is  returnable,  the  officer  signed  the  Jurat  to 
the  affidavit,  nor  by  permitting  the  insolvent  to  make  an  additional 
affidavit  before  the  officer.  Where  the  insolvent's  affidavit,  instead 
of  stating  that  he  had  not  disposed  of  or  made  over  any  part  of  his 
estate  for  the  future  benefit  of  himself  or  his  family,  stated  that  he 
had  not  disposed  of  or  made  over  any  part  of  his  estate  for  the 
future  benefit  of  himself  and  his  family,  it  was  held  that  the 
discharge  granted  upon  it  was  void.  Sale  v.  Sweety  43  Barb.  475 ; 
affirmed,  40  N.  Y.  97.  A  judgment  confessed,  with  a  view  to 
petitioning,  followed  by  a  levy  and  sale,  amounts  to  an  assign- 
ment,and  though  done  in  trust  for  all  creditors  equally,  it  is  a  fraud 
on  the  act  and  vitiates  the  discharge.  Matter  of  Ilurat^  7  Wend. 
239. 

^  2164.  The  petition  and  other  papers  specified  in  the  foregoing  sections  of  this 
article,  must  be  presented  to  the  court  and  filed  with  the  clerk.  The  court  must 
thereupon  make  an  order,  requiring  all  the  creditors  of  the  petitioner  to  show 
cause  before  it,  at  a  time  and  place  therein  specified,  why  an  assignment  of  the 
insolvent's  property  should  not  be  made,  and  he  be  thereupon  discharged  from 
his  debts,  as  prescribed  in  this  article;  and  directing  that  the  order  be  published 
and  served,  as  prescribed  in  the  next  section. 

A  notice  stating  that  the  proceeding  is  for  the  discharge  of  an 
insolvent  need  not  specify  the  particular  statute,  and  a  defective 
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reference  to  the  statute  does  not  vitiate  the  order.     Satde  v,  Chaee^ 
1  Abb.  (N.  S.)  48.     But  see  39  N.  Y.  342. 

PrecedeiU  for  Order  to  Shaw  Causei 

At  a  term  of  the  County  Court  of  TJlster  county,  held  at  the  cham- 
bers of  the  countj  judge  of  said  county,  on  the  29th  day  of  Sep- 
tember,  1882: 

Present — Hon.  William  Lawton,  Cmmty  Ju^e* 


■^~~  ^ 


In  the  Matter  of  t)ie  Application  of 
Charles  Ramsey,  an  Insolvent  l>eblor, 
for  bis  discharge  from  his  debts. 

On  reading  and  filing  the  petition  of  Charles  Bamsey,  an  insolvent 
debtor,  verified  on  this  5J9th  day  of  September,  1882,  the  consents 
and  affidavits  of  the  following  creditors  of  said  Ramsey,  viz. :  William 
E.  Romer,  George  BT.  Van  Deusen,  Eliza  Wilson,  executrix  of  A.  P. 
Wilson,  deceased,  W.  B.  Crane,  Turck  &  Burhans,  the  affidavit  of 
Charles  Ramsey,  verified  September  8,  1882,  the  order  of  the  surro- 
gate of  Ulster  county,  granted  September  25,  1882,  authorizing  the 
executrix  of  A.  P.  TVilson,  deceased,  to  sign  consent,  and  tlie  affida- 
vit of  Charles  Ramsey,  verified  the  29th  day  of  September,  1882,  with 
the  accompanying  schedules,  and  on  motion  of  A.  W.  Cooper^  attor- 
ney for  said  petitioner,  it  is 

Ordered,  that  all  the  creditors  of  the  said  Charles  Ramsey  show 
cause  before  this  court,  at  a  term  thereof  to  be  held  at  the  chambers 
of  the  county  judse  of  Ulster  county,  in  the  city  of  Kington,  said 
county,  on  the  20th  day  of  December,  1882,  at  two  o'clock  m  the  af- 
ternoon of  that  day,  why  an  assignment  of  said  insolvent's  property 
should  not  be  made,  and  he  be  thereupon  discharged  from  his  debts, 
as  prescribed  in  article  1  of  title  1  of  chapter  17  of  the  Code  of  Civil 
Procedure. 

That  a  copy  of  this  order  be  published  in  the  AWany  Evening 
Journal^  the  newspaper  printed  at  Albany  (see  statute  as  to  State  pa- 
per enacted  since  Code)  in  which  legal  notices  are  required  by  law  to 
DC  published,  and  in  the  Leader^  a  newspaper  published  in  the  county 
of  Ulster,  at  least  once  in  each  of  the  ten  weeks  immediately  pre- 
ceding the  said  20th  day  of  December,  1882. 

That  the  petitioner  also  cause  to  be  served  upon  each  creditor  of 
the  said  Charles  Ramsey,  residing  within  the  United  States,  whose 
place  of  residence  is  known  to  him,  a  copy  of  this  order,  either  per- 
sonally or  at  least  twenty  days  before  the  said  20th  day  of  December, 
1882,  or  by  depositing  it  at  least  forty  days  before  that  day  in  the 
post-office,  inclosed  in  a  post-paid  wrapper^  addressed  to  the  creditor 
at  his  usual  place  of  residence. 

Wm.  Lawtok, 
Cmmty  jMdge  of  Ulster  Cbunty. 

%  2165.  The  order  mnst  he  published  and  served  in  the  following  maimer: 

1.  The  petitioner  mmt  canse  a  copy  thereof  to  be  published  in  the  newspaper 

printed  at  Albany,  in  which  legal  notices  are  required  by  law  to  be  published, 

and  in  a  newspaper,  designated  in  the  order*  published  in  the  county;  and,  also,  if 

one-foarth  part  of  the  insolvent's  debts  accrued  or  are  due  to  creditors  rosiding 

23 


178       Discharge  of  Insolvent  Debtob  fbom  His  Debts. 

in  the  city  of  New  York,  in  a  newBpax>er  published  in  that  city,  designated  in  the 
order.  The  publication  must  be  made  at  least  once  in  each  of  the  ten  weeks  im- 
mediately preceding  the  day  on  which  cause  is  to  be  shown,  unless  all  the 
creditors  reside  within  one  hundred  miles  of  the  place  where  cause  is  to  be  shown^ 
in  which  case  the  publication  must  be  made  at  least  once  in  each  of  the  six  weeks 
immediately  preceding  that  day. 

2.  The  petitioner  must  also  serve  upon  each  creditor  residing  within  the  United 
States,  whose  place  of  residence  is  known  to  him,  a  copy  of  the  order  to  show 
cause,  either  personally,  at  lea^t  twenty  days  before  the  day  when  cause  is  to  be 
shown,  or  by  depositing  it,  at  least  forty  days  before  that  day,  in  the  post-office, 
inclosed  in  a  post-paid  wrapper,  addressed  to  the  creditor  at  his  usual  place  of 
residence. 

Where  the  State  is  a  creditor  of  the  petitioner,  a  copy  of  the  order  must  be 
served  upon  the  attorney-general,  who  must  represent  the  State  in  the  subsequent 
proceedings. 

It  will  be  noticed  that  the  order  itself  must  now  be  published 
and  served,  and  not  a  notice  of  its  contents,  as  formerly.  Due  pub- 
lication and  service  was  held  necessary  to  give  the  officer  jurisdiction 
and  to  authorize  him  to  grant  a  discharge  so  as  to  bar  creditors. 
Stanton  v.  JSlliSj  16  Barb.  319 ;  Matter  of  l7nde7'woodj  3  Cow.  59 ; 
People^  ex  rd,  Demareat^  v.  Orayy  19  How.  238 ;  People  v.  Daly^ 
4  Hun,  641.  It  is  doubtful  whether  the  question  can  be  raised) 
however,  except  upon  a  direct  proceeding  to  review,  either  by  cer* 
tiorari  or  appeal.  Busfier  v.  SJiermany  28  Barb.  416.  In  computing 
the  time  for  the  publication  and  service  of  the  notice,  the  rule  is 
held  in  like  cases  to  be  to  exclude  the  first  day  and  include  the  last. 
Weetgate  v.  Handling  7  How.  372;  Dayton  v.  Molntyre^  6  id. 
117 ;  Bunoe  v.  Reed,  16  Barb.  347 ;  Steinle  v.  Bell,  12  Abb.  (K  8.) 
171.  As  to  what  was  held  sufficient  service  by  mail,  see  Hornby  v. 
Cramer,  12  How.  490;  Bunce  v.  Beed,  16  Barb.  847;  Steinle  y^ 
BeU,  12  Abb.  (N.  S.)  171.  If  notice  is  directed  to  be  published  six 
weeks,  first  publication  mnst  be  at  least  forty-two  days  before  day 
appointed  ;  if  ten  weeks,  at  least  seventy  days  before  such  day,  and 
publication  must  be  made  in  every  intervening  week  until  the  expi- 
ration of  the  time.  Anonymous^  1  Wend.  90;  People  v.  Orey,  19 
How.  238.  The  officer  has  no  jurisdiction,  if,  in  any  of  the  ten 
weeks,  there  was  no  publication,  and  an  order  for  an  assignment 
made  in  such  case  is  a  nullity.  DieckerhoffY.  Ahlhom,  2  Abb. 
N.  C.  372.  The  discharge  is  void  if  the  only  proof  of  notice  for 
creditors  to  appear  was  of  a  notice  purporting  to  be  returnable  at  a 
date  subsequent  to  that  on  which  the  discharge  was  granted.  Lewie 
V.  Page^  8  Abb.  (N.  S.)  200.  Until  publication  of  a  notice  of  ap- 
plication of  a  debtor  to  be  discharged  from  imprisonment  is  made, 
the  officer  is  without  jurisdiction.     People  v.  Daly,  4  Hun,  641 
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This  case  more  fully,  67  Barb.  325,  holding  that  a  mistake  in  the 
designation  of  the  return  day  in  the  notice,  as  published  in  one  of 
the  papers,  is  fatal  to  jurisdiction,  there  being  no  appearance. 
Where  the  insolvent  is  ignorant  of,  and  cannot  ascertain,  the  street 
number  or  exact  address  of  one  or  more  of  all  the  creditors,  it  is  a 
suiBcient  compliance  with  the  statute  to  mail  the  notice  addressed 
to  the  city  or  town  where  creditor  or  creditors  to  be  served  reside. 
People  V.  Sutherlcmdy  81  N.  Y.  1.  But,  when  the  order  provided 
for  service  on  creditor  at  his  ^^  place  of  business,"  instead  of  at  his 
'^  usual  place  of  residence,''  and  it  was  so  served,  it  was  held  that 
the  service  was  not  made  in  the  manner  prescribed  by  the  statute^ 
and  the  court  did  not  acquire  jurisdiction  to  grant  a  discharge,  and 
the  court  refused  to  receive  proof  of  personal  service  on  the  cred- 
itor on  the  ground  that  jurisdiction  to  grant  the  discharge  must 
appear  in  the  record.  BiUinge  v.  Pioksrtf  39  Hun,  504,  A  mistake 
in  the  spelling  of  the  name  of  a  creditor  to  whom  notice  is  addressed, 
the  error  being  the  substitution  of  one  letter  merely  for  another 
without  effect  upon  the  sound,  and  in  case  where  there  was  a  desciip- 
tion  of  the  person,  does  not  affect  the  proceeding.  People  v.  8uther^ 
land,  81  N.  T.  1. 

§  2166.  On  the  day  specified  in  the  order,  and  before  any  other  proceedings  are 
taken  in  the  matter,  the  petitioner  most  present  to  the  court  and  file  with  the 
clerk,  proof,  to  the  satisfaction  of  the  court,  that  the  order  has  been  published 
and  served,  as  prescribed  in  the  last  section;  and  thereupon,  on  the  same  day,  or 
upon  the  daj  to  which  the  hearing  is  adjourned,  the  court  must  hear  the  allega> 
tions  and  proofs  of  the  parties  appearing.  Proof  of  personal  service  of  a  copy 
of  the  order  upon  any  person,  must  be  made  in  like  manner  as  proof  of  personal 
service  of  a  sunmions  in  an  action  brought  in  the  Supreme  Court. 

The  officer  is  not  bound  to  wait  for  parties  beyond  the  arrival  of 
the  precise  time  appointed,  though  ho  may  do  so  in  his  discretion. 
The  proceedings,  however,  would  be  vacated  if  any  trick  or  artifice 
is  practiced  by  which  parties  are  prevented  from  appearing  at  the 
precise  time  appointed.  Ex  parte  Hagawan^  2  Hill,  415 ;  Matter 
of  Pulver,  6  Wend.  632 ;  Hatter  of  Bradetreet,  13  Johns.  385. 
Due  legal  proof  of  publication  and  service  of  notice  is  necessary  in 
order  to  give  the  officer  jurisdiction,  and  without  such  proof  he  has 
no  authority  to  grant  the  discharge  or  any  of  the  necessary  orders 
prior  thereto;  an  affidavit  sworn  to  before  an  officer  having  no 
power  to  take  it  is  insufficient.  Stamiony.  EUis^  16  Barb.  319; 
L&u)i8  V.  Page,  8  Abb.  (N.  S.)  200 ;  contra,  Soule  v.  Ckaee,  1  id. 
48;  reversed,  39  N.  Y.  342.  Although  if  the  officer,  without  such 
proof)  assumes  to  act  and  grants  a  discharge,  it  has  been  held  bind- 
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ing,  exoept  in  a  direct  proceeding  to  l^view  the  decision.  RuBher 
V.  Sherman,  2S  Barb.  406 ;  Sianton  v.  miis,  12  N.  Y.  576.  In 
SoiUe  V.  Cheney  sicpray  it  is  )ield  tliofc  proof  of  publication  id  not 
limited  to  the  affidavit  of  the  parties  or  his  derk.  fiut  6ee  39  Han, 
504,  supra.  The  creditors  may  appear  at  the  time  appointed  in  the 
order  and  contest  the  right  of  the  insolvent  to  a  discharge,  bnt  if, 
after  having  been  properly  served,  they  neglect  to  appear  and  object^ 
they  will  be  concluded  by  the  proceedings  in  case  the  officer  has 
jurisdiction,  except  as  to  matters  declared  fatal  by  statute.  People 
v.  Stryher^  24  Barb.  649 ;  Matter  (^  Bradstreet,  13  Johns.  385. 
But  it  is  only  creditors  who  are  recognized  as  such  by  the  insolvent 
in  his  schedules  who  may  appear  and  contest.  All  others,  when 
they  come  in  to  oppose  the  discharge,  must  first  prove  their  claims 
as  subsisting  ones,  otherwise  they  are  not  authorized  to  appear  and 
oppose.     Averrfe  Caee^  6  Abb.  144. 

By  "  proof  satisfactory  to  the  officer  "  beforje  whom  the  proceed- 
ings are  had,  is  meant  such  evidence  as  is  necessary  to  convince  him 
judicially,  and  not  arbitrarily  or  capriciously.  He  is  not  to  be  satis- 
fied by  proof  legally  iusufiicient,  neither  can  he  withhold  his  satis- 
faction when  proof,  which  the  Jaw  deems  adequate,  is  presented  to 
him.     People  v.  Sutherlandy  81  N.  Y.  1. 

§  2167.  Where  tlie  insolvent b  discharge  Is  opposed,  the  coart  may  direct  the 
Bpecial  proceeding  tb  be  placed  upon  the  calendar  for  trial.  In  that  case  the 
parties  must  appear,  and  the  proceedings  are  the  same,  as  in  an  action,  except  as 
otherwise  prescribed  in  this  article;  and  costs,  as  in  an  action,  except  for  proceed- 
ings before  notice  of  trial,  may  be  awarded  to  either  party,  in  the  discretion  of 
the  court. 

Under  the  Revised  Statutes  jM^vision  was  made  for  drawing  a 
jury.  It  will  be  observed  that  no  such  phjvision  now  exists,  and 
the  proceeding  becomes  an  action  at  issue,  and  is  tried  in  the  same 
manner.    Under  the  next  section  issues  may  be  settled  for  the  trial. 

§  2168.  In  order  to  entitle  a  creditor  to  oppose  the  discharge  of  the  insolvent, 
he  must,  on  the  day  fixed  to  show  cause,  or  at  such  other  time  as  the  court  di- 
rects, file  with  the  clerk  a  specification  of  his  objections;  and  he  may  then,  but 
not  afterward,  demand  a  trial,  by  a  jury,  of  the  questions  of  fact  arising  there- 
upon. If  a  trial  by  a  jury  is  not  then  demanded,  the  questions  of  fact  must  be 
tried  by  the  court,  without  a  jury.  Where  one  of  two  or  more  opposing  creditors 
demands  a  trial  by  a  jury,  all  the  material  questions  of  fact,  arising  upon  the  ob- 
jections of  all  the  creditors,  must  be  tried  in  like  manner,  and  at  the  same  time. 
The  court  may,  in  its  discretion,  direct  the  questions  to  be  settled  and  plainly 
stated,  in  an  order,  as  where  an  order  is  made  by  the  Supreme  Oourt,  in  an  action 
{>ending  therein,  for  the  trial  of  questions  of  fact  by  a  July. 

In  case  the  officer  has  no  jurisdictioti,  appearing  and  participating 
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in  the  proceedings  does  not  conclude  creditors,  Grad^  v,  Shdchtky 
3  Barb.  83d,  Otherwise  if  the  discharge  ia  consented  to.  Lee  y« 
CurtisSy  17  Johns.  85.  But  if  they  do  not  appear  they  are  con- 
clnded  except  as  to  jurisdictional  questions.  Matter  qf  Bradstreetj 
13  Johns,  385;  8a%le  v,  Ch<m^  38  N.  1.  U%\  People  v.  StrykeVy 
34  Barb.  649.  A  creditor  may  estamiue  into  all  the  facts  as  to  difr 
position  of  insolvent's  property.     Oohen^&  Gase^  10  Abb.  257. 

8peoiJlcaHofi9  of  Objeciions  and  Demand  ef  Jury. 

(TiiJe  0$  before.) 

To  the  County  Court  of  the  County  of  Ulster : 

I,  Eliza  Wilson,  one  of  the  creditors  of  the  said  Charles  Bamseyy 
do  hereby  object  to  the  discharge  of  said  Charles  Ramsey  as  an  insol- 
Yent  debtor,  and  specify  the  following  grounds  of  my  objections  to 
such  discharge : 

1.  That  since  the  making  of  the  schedule  annexed  to  the  petition 
he  has  transferred  property  of  the  value  of  |2,000  to  his  wife,  with, 
out  consideration  therefor,  with  intent  to  defraud  his  creditors. 

2.  That  within  two  years  last  past  he  has,  at  different  times  and 
places,  sold  and  transferred  both  real  and  personal  propeiiy  to  cred- 
itors in  payment  of  an  antecedent  debt.  And  I  hereby  demand  that 
the  questions  of  fftct  arising  h^r^upon  be  tried  by  a  jury, 

(Date. )  (Signature  of  party  or  attorney. ) 

§  3169.  Where  the  name  of  an  opposing  creditor  does  not  appear  in  the  sched- 
ale»  he  most  file,  with  the  specification  of  his  objections,  proof,  bj  affidavit,  that 
he  is  a  creditor;  and,  if  his  debt  is  no^  set  forth  in  the  schedule,  he  must  also  file 
his  affidavit,  to  the  efEect  specified  in  subdivision^  ftret  i^d  second  of  section  two 
thousand  one  hundred  and  slxtj  of  this  aqt. 

The  insertion  in  the  schodule  of  the  name  of  a  creditor,  with  a 
memorandum  that  bis  claim  i9  barred  by  limitation,  is  not  an  ad« 
mission  thdt  be  is  a  creditor,  so  as  to  entitlo  him  to  appeio*  and  op- 
pose without  proofs,    Averjf^  Caae^  6  Abb,  X44- 

§  2170  There  shall  be  but  one  trial  by  jury.  If  the  jurorg  cannot  agree,  after 
being  kept  together  for  such  a  time  s}fi  the  court  deems  re^uaonable,  the  court  must 
discharge  them,  and  determine  the  questions  of  fact,  or  those  questions  as  to 
which  the  jurors  have  not  agreed,  upon  the  evidence  taken  before  the  jury,  as  if 
a  jury  had  not  been  demanded. 

§  2171.  W1»ere  the  petitioner's  wife  resides  without  the  State,  the  court,  or  tk 
judge  thereof  out  of  court,  may,  upon  the  application  of  any  creditor,  make  an 
order,  requiring  the  petitioner  to  bring  his  wife  before  the  court,  at  the  hearing 
or  trial,  to  the  end  that  she  may  be  examined  as  a  witness.  A  copy  of  the  order 
must  be  personally  served  upon  the  petitioner,  at  least  three  weeks  before  the 
hearing.  If  it  appears,  upon  the  hearing,  that  service  could  not,  with  due  dUi^ 
gence,  be  so  made,  in  consequence  of  the  petitioner's  sickness  or  absence,  the 
court  may,  in  its  discretion,  adjourn  the  hearing  or  trial  and  prescribe  the  tim^ 
and  manner  of  service  of  the  order  for  the  adjourned  day,    If,  after  due  service, 
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the  petitioner's  wife  does  hot  attend  at  the  time  and  place  appointed,  the  peti* 
tioner  is  not  entitled  to  his  discharge,  unless  he  proves,  to  the  satisfaction  of  the 
court,  by  his  affidavit,  or  upon  his  oral  examination,  or  otherwise,  that  he  was 
unable  to  procure  her  attendance. 

§2172.  At  the  hearing  or  trial,  the  petitioner  must  be  examined  under  oath,  at 
the  instance  of  any  creditor,  touching  his  property  or  debts,  or  any  other  matter 
stated  in  his  schedule,  or  any  changes  that  have  occurred  in  the  situation  of  his 
property,  since  the  making  of  the  schedule;  and  particularly  whether  he  has  col- 
lected any  debts  or  demands,  or  made  any  transfers  of,  or  otherwise  affected  his 
real  or  personal  property.  Any  creditor  may  contradict  or  impeach,  by  other 
competent  evidence,  the  testimony  of  the  insolvent,  or  of  his  wife. 

§  2178.  In  either  of  the  following  cases,  the  petitioner  is  not  entitled  to  a  dis- 
charge: 

1.  Where  it  appears  upon  the  hearing  or  trial,  that,  after  making  the  schedule 
annexed  to  his  petition,  he  has  collected  a  debt  or  demand,  or  transferred,  abso* 
lutely,  conditionally,  or  otherwise,  any  of  his  property,  not  exempt  by  law  from 
levy  and  sale  by  virtue  of  an  execution,  and  he  neglects  or  refuses  forthwith  to 
pay  over  to  the  clerk,  the  full  amount  of  all  debts  and  demands  so  collected,  and 
the  full  value  of  all  property  so  transferred,  except  so  much  of  the  money,  and 
of  the  value  of  the  property,  as  appears  to  have  been  necessarily  expended  by 
him  for  the  support  of  himself  or  his  family. 

2.  Where  it  appears,  in  like  manner,  that  the  petitioner,  within  two  years  be- 
fore presenting  the  petition,  has,  in  contemplation  of  his  becoming  insolvent,  or 
of  his  petitioning  for  his  discharge,  or  knowing  of  his  insolvency,  made  an  as- 
signment, sale,  or  transfer,  either  absolute  or  conditional,  of  any  of  his  property, 
or  of  any  interest  therein,  or  confessed  a  judgment,  or  given  any  security,  with  a 
view  of  giving  a  preference  to  a  creditor  for  an  antecedent  debt. 

An  assignment  of  all  the  debtor^s  property  to  trustees  for  the  pay- 
ment of  bis  debts  is,  against  the  debtor,  conclusive  evidence  of  his  in- 
solvency at  the  time  of  its  execution,  and  such  an  assignment,  giving 
preference  to  some  creditois  in  the  payment  of  their  demands,  is  a  bar 
to  the  discharge  of  the  debtor  from  his  debts  which  existed  when  the 
assignment  was  made.  Morewood  v.  IloUister^  6  N.  Y.  309.  And 
so  also  the  debtor  will  be  prevented  from  obtaining  his  discharge 
under  the  statute  where,  in  contemplation  of  applying  for  such  a 
discharge,  he  confesses  judgment  on  whidi  his  property  is  sold,  al" 
though  it  bo  confessed  to  a  trustee  for  the  benefit  of  all  his  creditors 
without  preference,  the  judgment  and  sale  under  it  being  considered 
a  fraud  under  the  statute.  Matter  of  Hurst^  7  Wend.  239.  Such 
assignments  will,  it  seems,  not  have  the  effect  to  render  the  dis- 
charge invalid,  but  it  is  cause  only  for  defeating  the  insolvent's 
application  on  the  hearing  before  the  officer,  or,  if  the  discharge  is 
granted  notwithstanding  the  objection*,  of  reversing  the  proceedings 
on  direct  review.  Stryher  v.  Stryker^  24  id.  649;  Rusher  v.  Sherman^ 
28  id.  416  ;  Matter  of  Hursts  7  Wend.  240 :  Ilayden  v.  Palmer,  24 
id.  364.  The  general  principle  as  to  when  an  insolvent  or  imprisoned 
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debtor  can  obtain  bis  discbarge  in  diflPerent  proceedings  are  laid 
down  as  follows:  A  discbarge  will  not  be  denied  on  tbe  ground 
tbat  tbe  petitioner's  firm  bas  made  a  fraudulent  disposition  of  its 
property  unless  it  is  sbown  affirmatively  tbat  be  participated  tberein. 
Em  parte  BensoUy  60  How.  814.  To  bar  a  discbarge  some  fraudu- 
lent act  must  be  sbown  committed  after  tbe  liability  to  tbe  opposing 
creditor  was  incurred.  Ex  parte  PearcSy  29  Hun,  270.  Tbe  fraud 
wbich  will  bar  a  discbarge  under  tbe  statute  is  one  perpetrated  in 
tbe  proceeding,  not  one  in  tbe  creation  of  tbe  debt.  Develin  v. 
Cooper^  84  JN".  Y.  410.  "Wbere  tbe  schedule  annexed  to  tbe  petition 
sbowstbe  absence  of  jurisdiction  upon  its  face  tbe  discbarge  is  void. 
Morrow  v.  Freeman^  61  N.  Y.  515.  Wbere,  upon  an  application 
made  by  an  insolvent  debtor  for  a  discbarge,  it  appears  that  a  similar 
application  bas  already  been  made  to  one  of  tbe  judges  of  the  Court 
of  Common  Pleas  of  tbe  city  of  New  York,  and  having  been  fully 
heard  has  been  decided  against  him  on  the  merits,  hdd^  that  the 
matter  should  be  i*egarded  as  res  adjvdicata^  and  tbe  application 
denied.  MaUer  of  BohertSy  10  Hun,  253 ;  reversed  on  another 
point,  70  K,  Y.  5.  An  application  for  a  discharge  should  not  be 
denied  merely  because  tbe  debtor  has  inadyei*tently  omitted  some 
property  from  his  schedule,  but  if,  on  bis  examination,  he  remem- 
bers such  property,  the  court  should  allow  him  to  amend  his  petition 
by  inserting  it,  if  satisfied  that  the  omission  was  not  intentional  or 
fraudulent.  Matter  of  Rosenberg^  10  Abb.  (N.  S.)  450.  As  to 
what  facts  throw  suspicion  upon  tbe  good  faith  and  honesty  of  the 
proceedings  of  an  insolvent  seeking  a  discbarge  under  this  act,  see 
Co1ierl%  Caeey  10  Abb.  257. 

§  21 74,  An  order,  directing  the  execution  of  an  assignment,  mast  be  made  by 
the  court,  where  it  appears,  by  the  verdict  of  tke  jury;  or,  if  a  jury  has  not  been 
demanded,  or  the  jarors  have  been  discharged  by  reason  of  their  inability  to 
agree,  where  it  satisfactorily  appears  to  the  court,  as  follows: 

1.  That  the  petitioner  is  justly  and  truly  indebted  to  the  consenting  creditors,  in 
sums  which  amount,  in  the  aggregate,  to  two-thirds  of  aH  the  debts,  which  the 
petitioner  owed,  at  the  time  of  presenting  his  petition,  to  creditors  residing  within 
the  United  States. 

2.  That  he  has  honestly  and  fairly  given  a  true  account  of  his  property. 

8.  That  he  has,  in  all  things,  conformed  to  the  matters  required  of  him  by  this 
article. 

When  an  order  for  assignment  bas  been  made  tbe  pfficer  making 

it  cannot  afterward  vacate  it,  unless  there  bas  been  surprise  on  tbe 

opposing  creditors,  or  they  have  been  misled  by  tbe  opposite  party. 

MaUer  of  Bradst/reet^  13  Johns.  385. 
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Order  for  an  AsngnmerU. 

At  a  Special  Term  of  the  County  Goart^  held  at  the  chambers  of  the 
judge  thereof^  in  the  city  of  Kingston,  Ulster  county^  on  the  17th 
day  of  March,  1883: 

Present  —  Hon.  William  Lawton,  County  Judge  of  Ulster  County, 

-- -  -  -  — 

In  the  Matter  of  the  Application  of 
Charles  Ramsey,  an  Insolvent  Debtor,  * 
for  his  discharge  from  his  debts.         | 

^ J 


It  appearing  to  the  court  from  the  proofs  of  the  respective  parties 
to  this  proceeding  that  the  petitioner,  Charles  Ramsey,  is  justly  and 
truly  indebted  to  the  consenting  creditors  in  sums  which  amount  in 
the  aggregate  to  two-thirds  of  all  the  debts  which  the  said  petitioner 
owed  at  the  time  of  presenting  his  petition  in  this  proceeding  to  cred- 
itors residing  within  the  United  States ;  that  said  petitioner  has  hon- 
estly and  fairly  given  a  true  account  of  his  property,  and  has  in  all 
things  conformed  to  the  matters  required  of  nim  by  article  1  of  title 
1  of  chapter  17  of  the  Code  of  Civil  Procedure,  it  is  now,  on  reading 
all  the  papers  and  proceedings  herein  and  the  proofs  taken  herein, 
and  on  proof  of  due  publication  and  service  of  the  order  requiring 
creditors  to  show  cause,  granted  herein  on  the  29th  day  of  September, 
1882,  and  on  motion  of  A.  W.  Cooper,  of  counsel  for  the  petitioner, 
and  no  one  opposing. 

Ordered,  that  the  petitioner,  Charles  Bamsey,  execute  to  Anthony 
Benson,  of  the  said  city  of  Kingston,  as  trustee,  who  is  hereby  desig- 
nated as  a  trustee  for  that  purpose,  an  assignment  of  all  his,  said  pe- 
titioner's property  at  law  or  in  equity,  in  possession,  reversion  or 
remainder,  excepting  only  so  much  thereof  as  is  exempt  by  law  from 
levy  and  sale  by  execution.  Wiluam  Lawtoh, 

County  Judge  of  Ulster  County. 

%  2175.  The  order  mast  designate  one  or  more  trustees,  residents  of  the  State; 
and  must  direct  the  petitioner  to  execute,  to  him  or  them,  an  assignment  of  all  his 
property,  at  law  or  in  equity,  in  possession,  reversion,  or  remainder,  excepting 
only  so  much  thereof  as  is  exempt  by  law  from  levy  and  sale,  by  virtue  of  an  exe- 
cation.  The  assignment  must  be  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county,  and  must  be  recorded  in  the 
clerk's  office  of  the  county.  Where  it  appears,  from  the  schedule  or  otherwise, 
that  real  property  will  pass  thereby,  it  must  be  recorded  also  as  a  deed,  in  the 
proper  office  for  recording  deeds,  of  each  county  where  the  real  property  is  situ- 
ated. 

Insolvent's  Assignment. 
tJLSTER  COTTNTT  COURT. 


In  the  Matter  of  the  Application  of 
Charles  Ramsey,  an  Insolvent  Debtor, 
for  his  discharge  from  his  debts. 


1 


Enow  all  men  by  these  presents^  that  I,  Charles  Ramsey,  an  insol- 
vent debtor,  did,  in  conjunction  with  so  many  of  my  creditors  resid- 
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ing  within  the  United  States  whose  debts  in  good  faith  amount  to 
two-thirds  of  all  the  debts  owing  by  me  to  creditors  residing  within 
the  United  States,  present  a  petition  to  the  County  Court  of  Ulster 
county,  praying  for  relief,  purauant  to  the  provisions  of  the  statute 
authorizing  an  insolvent  debtor  to  be  discharged  from  his  debts, 
whereon  the  said  County  Court  ordered  notice  to  be  given  to  all  my 
creditors  to  show  cause,  if  any  they  had,  before  it,  at  a  certain  day 
and  nlace,  why  the  prayer  of  tfie  said  petition  should  not  be  granted, 
which  notice  was  duly  published  and  served  as  required  by  law,  and 
no  good  cause  appearing  to  the  contrary,  and  the  said  County  Court 
bein^  satisfied  that  I  have  in  all  things  conformed  to  those  matters 
required  by  the  said  statute,  has  directed  an  assignment  of  all  my 
estate  to  be  made  by  me  for  the  benefit  of  all  my  creditora: 

Now,  therefore,  know  ye,  that  in  conformity  to  the  said  direction  I 
have  granted,  released,  assigned  and  set  over,  and  by  these  presents  do 
grant,  release,  assign  and  set  over  unto  Anthony  Benson,  trustee,  ap- 

C>inted  to  receive  the  same,  all  my  estate,  real  and  personal,  both  in 
w  and  equity,  in  possession,  reversion  or  remainder,  and  all  books, 
vouchers  and  securities  relating  thereto,  to  hold  the  same  unto  the 
said  assignee  to  and  for  the  use  of  all  my  creditors,  except  so  much 
thereof  as  is  exempt  by  law  from  levy  and  sale  by  virtue  of  an  execu- 
tion. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this  28th 
day  of  March,  1883. 

{Add  acknowledgment.) 

%  2176.  The  tnistee  or  trastees  may  be  nominated  by  a  majority  in  amount  of 
the  consenting  creditors.  If  no  person  is  so  nominated,  one  or  more  persons  must 
be  appointed  bj  the  court  for  the  purpose.  The  nomination  may  be  included  in 
the  consent,  or  made  in  a  separate  paper,  or  orally  upon  the  hearing  or  trial,  and 
entered  in  the  minutes. 

§  2177.  The  assignment  vests  in  the  trustee  or  trustees  all  the  petitioner's  inter- 
est, legal  or  equitable,  at  the  time  of  its  execution,  in  any  real  or  personal  prop- 
erty, not  exempt  by  law  from  levy  and  sale  by  virtue  of  an  execution;  and  any 
contingent  interest  which  may  vest  within  three  years  thereafter.  When  a  con- 
tingent interest  so  vests,  it  passes  to  the  trustee,  in  the  same  manner  as  it  would 
have  vested  in  the  petitioner,  if  he  had  not  made  an  assignment. 

An  assignment  of  all  the  debtor's  estate,  real  and  personal,  passes 
title  to  all  the  lands  which  he  owns  without  further  description,  and, 
therefore,  lands  owned  by  him,  though  not  mentioned  in  his  inven- 
tory, pass  by  such  assignment.  lioaeboom  v,  MosieVy  2  Dcnio,  61. 
Ppoj)erty  lield  in  trust  does  not  pass  by  the  assi^mmeut,  and  if  such 
property  remains  in  specie,  or  in  goods  and  notes,  or  other  choses  in 
action,  the  cestui  que  tru8t  is  entitled  to  the  property,  and  not  the 
general  creditors  of  the  insolvent.  Though  the  trust  property  is 
converted  into  money,  yet  if  it  is  kept  separate  and  distinct,  so  that 
it  can  be  traced  and  distinguished  from  the  general  mass  of  the  in- 
solvent's estate,  it  will  go  to  the  cestui  que  ttncst  Kip  v.  Bank  of 
Jfew  York,  10  Johng,  63 ;  Kennedy  v.  Strong j  id,  289.  W  here 
24 
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property  has  been  fraudulently  conveyed  by  an  insolvent  debtor 
tinder  the  statute,  his  interest  in  the  property  passes  to  the  assignee 
for  the  benefit  of  his  creditors,  although  not  embraced  in  the  inven- 
tory. Ward  V.  V<m  BoTckden^  2  Paige,  289.  The  assignee  takes 
the  property  subject  to  any  equitable  lien  in  a  third  person.  Wadr 
dington  v.  Yredenhurgh^  2  Johns.  Cas.  227.  The  title  to  the  prop- 
erty of  the  insolvent  cannot  be  affected  until  it  is  assigned.  Under 
the  statute  the  insolvent  may  at  any  time  terminate  his  proceed- 
ings, and  is  not  bound  to  complete  them,  and  he  may  sell  the  prop- 
erty, and  although  such  an  act  would  be  a  fraud  upon  the  proceed- 
ings, the  purchaser  would  obtain  a  good  title ;  the  creditors  obtain 
no  lien  until  the  discharge,  and  the  debtor  is  not  divested  of  control 
until  that  time.  He  may  make  a  conveyance  if  he  sees  fit.  Baily 
y.  BartoYiy  8  Wend.  339.  It  is  said  a  deed,  showing  upon  its  face 
that  it  is  an  assignment  made  by  an  insolvent  to  obtain  his  discharge 
under  the  statute  relating  to  voluntary  assignments,  is  sufficient  to 
support  an  action  of  ejectment  by  the  assignee,  where  there  is  no 
affirmative  evidence  of  any  invalidity  in  the  insolvency  proceedings. 
Boiikwdl  V.  Brown^  54  N.  Y.  210. 

An  assignment,  purporting  to  be  made  under  the  Two-Thirds  Act, 
is  invalid  as  a  conveyance  of  the  insolvent's  estate,  at  least  as  against 
one  not  a  bona  fide  purchaser  without  notice,  where  the  preliminary 
proceedings  are  void  because  not  in  conformity  to  the  statute,  so  held 
where  petition  was  fatally  defective.  Bockiodl  v.  McOovemy  69 
N.  Y.  294.  The  petitioner  must  assign  all  the  property  he  has  at 
the  time  he  is  ordered  to  make  the  assignment,  and  there  must  be 
some  evidence  of  a  delivery  to  the  assignee.  Borthwick  v.  Howe^ 
27  Hun,  505. 

§2178.  Upon  the  production  hy  the  petitioner  of  a  certificate  of  the  trustee  or 
trustees,  duly  acknowledged  or  proved,  and  certified  in  like  manner  as  a  deed  to 
be  recorded  in  the  county,  to  the  effect  that  the  insolvent  has  assigned,  for  the 
benefit  of  all  his  creditors,  all  his  property  so  directed  to  be  assigned,  and  all  the 
books,  vouchers,  and  papers  relating  theretQ,  and  that  he  has  delivered  so  much 
thereof  as  is  capable  of  delivery;  and  also  of  a  certificate  of  the  county  clerk, 
that  the  assignment  has  been  duly  recorded  in  his  office;  the  court  must  grant  to 
the  insolvent  a  discharge  from  his  debts,  vf hich  has  the  effect  declared  in  the  fol- 
lowing sections  of  this  article. 

A  discharge  with  the  assent  of  two-thirds  of  the  creditors  is  void 
unless  the  debtor's  affidavit  conforms  to  the  statute,  and  will  not 
protect  his  future  acquisitions.  Its  invalidity  may  be  set  up  by  a 
future  execution  creditor.  Hale  v.  Sweet,  40  N.  Y.  97.  In  order 
to  make  the  discharge  conclusive  it  is  necessary  that  the  oflScer  have 
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jnrifldiction,  and  there  must,  for  that  purpose,  be  a  petition,  signed 
by  the  debtor  and  by  two-thirds  of  liis  creditors  residing  within  the 
United  States,  the  affidavit  of  the  petitioning  creditors  taken  before 
an  officer  authorized  to  take  affidavits  to  be  used  in  courts  of  rec- 
ord, to  the  amount,  nature  and  consideration  of  the  debt,  and  that 
the  creditor  has  received  no  consideration  to  become  a  petitioner ; 
a  full  and  true  account  of  the  creditors,  the  amounts  due,  the  con- 
sideration, a  statement  of  any  security  and  a  full  inventory,  an  affi- 
davit by  the  debtor  and  before  the  court,  of  the  correctness  of  his 
petition  and  proof  of  residence  within  the  county  where  proceedings 
are  had.  Rvsfier  v.  Shermmh^  28  Barb.  416.  The  recitals  of  the 
discharge  are  conclusive  evidence  of  all  proceedings  except  matters 
going  to  the  jurisdiction,  and  the  record  need  not  be  produced. 
Barber  v.  Winalow^  12  Wend.  102 ;  Jenka  v.  StebbinSy  11  Johns. 
224 ;  Lester  v.  Tkompaon,  1  id.  300 ;  Stanton  v.  EUia,  12  N.  Y. 
575 ;  BuUymore  v.  Cooper^  46  id.  236 ;  D&odin  v.  Cooper^  84  id. 
410;  although  it  is  not  the  only  evidence  of  the  proceedings. 
Bichmond  v.  Praim^  24  Hun,  578.  The  discharge  is  prima  facie 
evidence  as  to  matters  of  jurisdiction. 

Trustees'  Certificate. 
ULSTER  COUNTY  COURT. 


In  the  Matter  of  the  Application  of 
Charles  Ramsey,  an  Insolvent  Debtor, 
for  his  discharge  from  his  debts. 


I,  Anthony  Benson,  of  the  city  of  Kingston,  Ulster  county,  New 
York,  hereby  certify  that  Charles  Ramsey,  an  insolvent  debtor,  has 
this  day  granted,  conveyed,  assigned  and  delivered  to  me,  for  the  use 
and  benefit  of  all  his  creditors,  all  his  estate,  real  and  personal, 
both  in  law  and  equity,  in  possession,  reversion  or  remainder,  and  all 
books,  vouchers  and  securities  relating  to  the  same,  except  so  much 
thereof  as  is  exempt  from  levy  and  sale  by  virtue  of  an  execution,  and 
has  delivered  so  much  thereof  as  is  capable  of  delivery. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this  28th 

day  of  March,  1883. 

{Signature.) 

Certificate  of  Record  by  Clerk. 

State  of  New  York,  i      . 
County  of  Ulster,     )  **" 

I,  Jacob  D.  Wurts,  clerk  of  the  county  of  Ulster,  do  hereby  certify 
that  an  assignment  of  all  the  estate,  real  and  personal,  both  in  law 
and  equity,  in  possession,  reversion  and  remainder,  and  all  books, 
yoachers  and  securities  relating  thereto,  except  so  much  thereof  as  is 
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exempt  from  levy  and  sale  by  yirtne  of  an  execntion  of  Charles  Ram^ 
sey,  an  insolvent  debtor,  made  by  the  said  Charles  Ramsey  to  Anthony 
Benson  to  and  for  the  use  of  the  creditors  of  the  said  Charles  Ramsey, 
and  dated  the  28th  day  of  March,  1883,  was  duly  recorded  in  the 
clerk's  office  of  said  oounty  on  the  28th  day  of  March,  1883. 

In  witness  whereof  I  have  hereunto  subscribed  my  name  and 
[l.  s.]  affixed  my  official  seal^  this  28th  day  of  March>  1883« 

Jacob  D.  Wubts,  Clerjc. 

DisAarffe. 

At  a  term  of  the  Ulster  County  Court,  held  in  and  for  the  county  of 
Ulster,  at  the  chambers  of  the  county  judge,  in  thQ  city  of  Bing^ 
stou,  on  the  dlst  day  of  March,  1883; 

Present  —  Hon.  William  Lawton,  County  Judge. 

In  the  Matter  of  the  Application  of 
Charles  Ramsey,  an  Insolvent  Debtor, 
for  his  discharge  from  his  debts. 


To  all  to  whom  these  presents  shall  come  or  may  concern: 

Whereas,  Charles  Ramsey,  an  insolvent  debtor,  residing  within  the 
city  of  Kingston,  said  county  of  Ulster,  did,  in  conjunction  with  so 
many  of  his  creditors,  residing  within  the  United  States,  as  have  debts 
in  good  faith  owing  to  them  by  the  said  insolvent,  amounting  to  at  least 
two- thirds  of  all  the  debts  owing  by  him  to  creditors  within  the  United 
States,  present  a  petition  to  the  Ulster  County  Court,  on  the  29th  day 
of  September,  1882,  praying  that  the  estate  of  the  said  insolvent 
might  be  assigned  for  the  benefit  of  his  creditors  and  he  be  discharged 
from  his  debts,  pursuant  to  the  provisions  of  the  statute  authorizing 
an  insolvent  debtor  to  be  discharged  from  his  debts,  to  which  petition 
was  annexed  the  schedule  required  by  law,  duly  verified,  with  the 
proper  consents  of  said  creditors,  accompanied  by  the  affidavits  re- 
quired by  law.  Whereupon  the  said  court  ordered  notice  to  be  given, 
as  required  by  law,  to  all  the  creditors  of  the  said  insolvent,  to  show 
cause,  if  any  they  had,  before  it,  at  a  certain  time  and  place,  why  an 
assignment  of  the  said  insolvent's  estate  should  not  be  made  and  be 
be  disci larged  from  his  debts;  proof  of  the  service  whereof  on  the 
creditors  of  said  insolvent,  as  required  by  law,  and  of  the  publication 
whereof  has  been  duly  made;  and 

Whereas,  It  satisfactorily  appearing  to  the  court  that  the  pro* 
ceedings  on  the  part  of  the  creditors  are  just  and  fair,  and  that  the 
said  insolvent  has  conformed  in  all  things  to  those  matters  required 
of  him  by  law,  an  order  was  made  by  said  court  directing  an  assign- 
ment to  be  made  by  the  said  insolvent  of  all  his  estate,  real  and  i)er- 
sonal,  both  in  law  and  equity,  in  possession,  reversion  or  remainder, 
except  so  much  thereof  as  is  exempt  from  levy  and  sale  by  virtue  of 
an  execution  to  Anthony  Benson,  trustee,  therein  designated  to  receive 
the  same;  and  the  said  "insolvent  having,  on  the  28tn  day  of  March, 
1883,  made  such  assignment,  and  produced  a  certificate  thereof,  exe- 
cuted by  the  said  trustee  and  duly  proved,  and  also  a  certificate  of  the 
clerk  of  said  county  of  Ulster  ftiat  such  assignment  is  duly  re- 
corded in  his  office: 
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Now,  thetefoTC,  feiowyfe,  that  bvTirtue  of  the  power  and  aatliority 
in  said  court  vested^  the  said  insolvent  is  hereby  discharged  from  all 
his  debts  and  from  imprisonment  therefor,  pursuant  to  the  provisions 
of  the  said  statute. 

Witness,  Hon.   William    Lawton,  Cotinty    jtidgfe    of   TJlster 

[i*.  B,]  county,  at  his  chambers  in  said  city  of  Kingston,  county  of 

Ulster  and  State  of  New  York,  this  31st  day  of  March,  1883, 

Wm.  Lawton, 
Omntg  JudgB  of  Ulster  Cauniy. 
Jacob  D.  Wirwr&, 

Clerk  of  TJM^  County  and  Couniy  CourU 

%  217&  If  a  tniBtee  refuses  or  neglects,  npon  payment  or  tender  by  the  peti- 
tioner of  the  expense  of  so  doing,  to  execute  or  acknowledge  a  certificate,  as  pre- 
scribed in  the  last  section,  or  to  cause  the  assignment  to  be  recorded,  as  therein 
prescribed,  the  conrt,  upon  proof  bj  affidavit  of  the  facts,  must  make  an  order, 
requiring  the  trustee  to  show  cause,  at  a  time  and  place  therein  specified,  why 
the  petitioner  should  not  be  discharged,  notwithstanding  his  neglect  or  refusal; 
and  why  the  trustee's  appointment  should  not  be  revoked. 

g  2180.  It,  upon  the  return  of  the  order,  it  appears  that  the  assignment  has 
been  duly  executed,  and  that  the  petitioner  has  duly  delivered  all  his  property 
directed  to  be  assigned,  and  all  the  books,  vouchers,  and  papers  relating  thereto, 
which  are  capable  of  delivery,  the  court  may,  either: 

1.  Grant  a  discharge  of  the  petitioner,  notwithstanding  the  neglect  or  refusal 
of  the  trustee;  or 

2.  Make  an  ordeT,  levivking  the  appointment  of  the  trustee.  Upon  the  entry 
of  such  an  order,  the  powers  of  the  trustee,  and  his  interest  in  the  assigned  prop- 
erty, cease.  If  there  is  no  other  trustee,  the  court  must,  by  the  same  or  another 
order,  appoint  one  or  more  new  trustees.  Such  an  appointment  has  the  same  ef- 
fect, as  if  the  person  or  persons  so  appointed  were  named  as  trustees  in  the  origi- 
nal assignment. 

§2181.  The  dischlurge,  and  the  petition,  affidavits,  orders,  schedule,  and  other 
papers,  upon  which  the  discharge  is  granted,  exclusive  of  the  minutes  of  testi- 
mony, must  be  recorded  in  the  clerk's  office  of  the  county,  within  three  months 
lafter  the  discharge  is  granted.  In  default  thereof,  the  discharge  becomes  inop- 
erative, from  and  after  that  time.  The  original  discharge,  the  record  thereof,  or 
a  transcript  of  the  record  duly  authenticated,  is  conclusive  evidence  of  the  pro- 
ceedings and  facts  therein  contained.  The  other  papers  specified  in  this  section, 
the  record  thereof,  or  a  transcript  of  the  record  duly  authenticated,  are  presump- 
tive evidence  Of  the  proceedings  and  facts  therein  contained. 

It  was  held  in  Barnes  v.  QiUy  13  Abb.  (N.  S.)  164,  tliat  the  omis- 
sion to  file  the  papers  leaves  the  discliarge  inoperative  until  they  are 
filed,  and  a  levy  made  meanwhile  is  valid,  and  the  right  vesting 
under  it  is  not  affected  by  the  isabsequent  filing  of  the  papers.  The 
discharge  is  made  operative  from  the  time  dt  filing,  upon  debts 
which  were  due  at  or  before  the  filing  of  tbe  discharge,  and  this 
case  was  followed  in  MUh  v.  Tlildrethj  6  Hun,  364.  It  will  be 
seen  that  as  to  tlie  effect  of  subsequent  filing  the  provisions  of  this 
section  differ  from  the  statute  under  which  these  decisions  are  made. 
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§  2182.  [Arn'd,  1883.]  Except  as  prescribed  in  the  next  two  sections,  a  discharge 
granted  as  prescribed  in  this  article,  exonerates  and  discharges  the  petitioner  from 
every  debt  due  at  the  time  when  he  executed  his  assignment,  including  a  debt 
contracted  before  that  time,  though  payable  afterward,  and  from  every  liability 
incurred  by  him,  by  making  or  indorsing  a  promissory  note,  or  by  accepting, 
drawing  or  indorsing  a  bill  of  exchange,  before  the  execution  of  his  assignment, 
or  incurred  by  him  in  consequence  of  the  payment,  by  any  party  to  such  a  note 
or  bill,  of  the  whole  or  any  part  of  the  money  secured  thereby,  whether  the  pay- 
ment is  made  before  or  after  the  execution  of  the  assignment.  At  any  time  after 
one  year  has  elapsed,  since  the  recording  of  the  discharge,  and  the  petition,  alfi- 
davits,  orders,  schedule  and  other  papers  upon  which  the  discharge  was  granted, 
as  prescribed  in  section  two  thousand  one  hundred  and  eighty -one  of  this  act,  the 
petitioner  may  apply,  upon  proof  of  his  discharge,  to  the  court  in  which  a  judg- 
ment shall  have  been  rendered  against  him,  for  an  order  directing  the  judgment 
to  be  canceled  and  discharged  of  record.  If  it  appears  that  he  has  been  dis- 
charged from  the  payment  of  that  judgment,  an  order  must  be  made  accordingly, 
and  thereupon  the  clerk  must  cancel  and  discharge  the  docket  thereof,  as  if  the 
proper  satisfaction-piece  of  the  judgment  was  filed.  Notice  of  the  application, 
accompanied  with  copies  of  the  papers  upon  which  it  is  made,  must  be  given  to 
the  judgment  creditor,  unless  his  written  consent  to  the  granting  of  the* order, 
with  satisfactory  proof  of  the  execution  thereof,  and  if  he  is  not  the  party  in 
whose  favor  the  judgment  was  rendered,  that  he  is  the  owner  thereof,  is  presented 
to  the  court  upon  the  application. 

The  discharge  exonerates  the  insolTent  from  all  liabilities  incnrred 
by  him  by  making  or  indorsing  any  promissory  note  previous  to  the 
execution  of  the  assignment,  or  incurred  by  him  in  consequence  of 
the  payment  by  any  party  to  such  note  or  bill,  of  the  whole  or  any 
part  of  the  money  secured  thereby,  whether  such  payment  be  made 
prior  or  subsequent  to  the  execution  of  the  assignment  by  such 
insolvent.  Ford  v.  Andr&ws^  9  "Wend.  812.  The  debts  of  the 
insolvent  on  contract  are  discharged  even  though  the  creditor  be  a 
non-resident  and  did  not  unite  in  the  petition  nor  accept  a  dividend, 
where  the  contract  was  made  in  this  State,  or  where  the  contract  was 
to  be  executed  in  this  State,  or  where  the  creditor  was,  at  the  time 
of  the  first  publication  of  notice,  a  resident  of  this  State.  The 
creditor  is  also  bound  in  case  he  united  in  the  petition  or  accepted 
a  dividend,  if  the  proceedings  are  valid,  even  if  a  non-resident. 
Parkinson  v.  ScovUUy  19  Wend.  160;  Van  Hook  v.  Whitlocky 
7  Paige,  373. 

But  where  the  contract  waa  to  be  performed  out  of  the  State  and 
the  creditor  is  a  non-resident  and  takes  no  part  in  the  proceedings 
the  discharge  is  inoperative.  Soule  v.  Chase^  39  N.  Y.  342  ;  Don- 
nelly V.  Corhetty .  3  Seld.  500.  As  between  citizens  of  the  same 
State  the  discharge  is  valid.  But  the  discharge  will  not  exonerate 
the  debtor  from  liability  upon  a  contract  made  in  another  State 
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between  parties  not  inhabitants  of  this  State  at  the  time  the  contract 
was  made^  although  previous  to  presenting  the  petition  they  became 
BQch  inhabitants.     A  discharge  obtained  in  this  State  is  no  defense 
to  an  action  by  a  citizen  of  another  State  upon  a  note  given  before 
the  proceedings  for  a  discharge,  although  such  note  is  made  payable 
and  the  action  is  brought  in  this  State.     PraU  v.  Chase^  44  if.  Y. 
597.    This  rule  is  applicable,  though  the  debt  due  is  a  judgment 
which  was  recovered  within  the  State  where  the  discharge  was 
obtained.    Lester  v.  Ghristaiar^  1  Daly,  29.     The  effect  of  the  dis- 
charge upon  negotiable  paper  is  to  destroy  its  negotiability,  it  dia- 
ohargesthe  debt  for  which  the  note  was  given,  the  note  becomes 
worthless,  and  the  person  to  whom  it  is  transferred,  after  the  dis- 
charge, acquires  no  right  to  maintain  an  action  upon  it.     De  Puy 
V.  SwartZy  3  Wend.  135  ;  Moore  v.  Vielej  4  id.  420  ;  Ocean  National 
Bank  V.  Olootty  46  JST.  Y.  12.     The  discharge  operates  also  to  dis- 
charge a  previously  existing  judgment  obtained  against  the  debtor 
even  though  judgment  was  obtained  for  a  tort.     It  extinguishes  the 
judgment  as  effectually  as  if  it  had  been  paid  or  released.     Smith 
V.  JBennetty  17  Wend.  479  ;  Luther  v.  DeyOy  id.  629 ;  Hay  den  v. 
Palmer,  24  id.  864;  Deyo  v.  Van  Valkenburgk,  5  Hill,  242.     But 
where  judgment  was  not  entered  in  such  an  action  before  discharge, 
the  discharge  does  not  protect  the  debtor.  Hodgee  v.  Chase^  2  Wend. 
248;  Matter  of  Pie,  10  Abb.  409.    If  the  judgment  was,  however,  en- 
tered, after  discharge  on  verdict  in  an  action  on  contract,  the  discharge 
protects  the  debtor.  Baker  v.  Taylor^  1  Cow.  165.  It  is  paid  the  dis- 
charge of  one  of  two  joint  debtors,  before  payment  by  his  co  debtor, 
will  not  affect  the  claim  of  the  co-debtor  for  contribution  against  the 
discharged  debtor  toward  the  payment  of  the  debt  by  the  other,  made 
subsequent  to  the  insolvent  assignment.    Maneom  v.  Keyes^  9  Cow. 
128 ;  EOeworth  v.  CaldAJodl,  27  How.  188 ;  JEUsworth  v.  Caldwell^  48 
N.  Y.  680.     It  was  held,  where  the  creditor  unites  with  one  or  two 
joint  debtors  for  a  discharge,  the  granting  of  the  discharge  releases 
the  other  joint  debtor.  Alger  v.  Raymond^  25  How.  593.    As  to  this, 
see  section  2156.  The  discharge  is  not  conclusive  as  to  the  facts  requi- 
site to  give  the  court  jurisdiction.    Stanton  v.  JE^Uis^  12  N.  Y.  575; 
Barber  v.  Winslow,  12  Wend.  102 ;  ITale  v.  Sayeet,  40  N.  Y.  97 ; 
Busker  v.  Sherman,  28  Barb.  416;  People  v.  Stryker^  24  id.  649  ; 
Saliere  v.  Tdb^iaSy  8  Paige,  338  ;  RookweU  v.  Brown^  42  IIow.  226. 
These  cases  hold  the  recitals  in  the  discharge  are  prima  facie  evi- 
dence only  of  jurisdictional  facts,  although  conclusive  evidence  as  to 
all  facts  and  proceedings  not  jurisdictional.     After  discharge  has 
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been  granted,  if  the  officer  has  acquired  jurisdiction  it  is  conclusive 
in  all  other  proceedings  in  which  it  comes  in  question,  and  no  objec- 
tions, except  such  as  go  to  the  jurisdiction,  can  be  availed  of  in  a 
collateral  proceeding ;  the  remedy  is  by  direct  review  or  by  certioraru 
The  jurisdictional  facts  are  those  necessary  to  be  stated  in  the  origi- 
nal papers,  upon  which  the  order  to  show  cause  is  founded,  and 
irregularities  in  subsequent  proceedings  are  cured  by  discharge  when 
attacked  collaterally.  Stanton  v.  JSZ/w,  16  Barb.  317 ;  Matter  of  Un- 
derwood^ 3  Cow.  59 ;  12  N.  Y,  and  28  Barb.,  supra.  The  defects  and 
omissions  in  a  discharge  may  be  remedied  by  the  introduction  of 
proof  outside  the  record.  SaUers  v.  Tobias^  3  Paige,  338  ;  Rwfh£r 
Y.  Sherman^  28  Barb.  416.  It  will  not  be  presumed  that  an  act 
required  to  be  done  was  not  performed  because  the  recital  is  omitted 
from  the  discharge.  Bosevdt  v.  Kellogg ^  20  Johns.  311;  Salters  v. 
Tobias,  3  Paige,  338.  To  entitle  an  order  of  discharge  to  be  put  in 
evidence  it  is  not  sufficient  that  it  shows  general  jurisdiction  of  the 
subject-matter,  but  that  jurisdiction  of  the  person  and  of  t3ie  especial 
case  was  acquired  by  taking  the  necessary  steps  prescribed  by  statute 
to  that  end,  and  if  the  record  fails  in  any  of  these  particulars  the 
fact  must  be  proved  aliunde.     Sdlicky.  Keder^  1  State  Rep.  594. 

§  3183.  In  either  of  the  following  oases,  such  a  discharge  does  not  affect  a  debt 
or  liability,  founded  upon  a  contract,  unless  it  was  owing  when  the  petition  was 
presented,  to  a  resident  of  the  State;  or  the  creditor  has  executed  a  consent  to 
the  discharge;  or  has  appeared  in  the  proceedings;  or  has  reo^ved  «  dividend 
from  the  trustee: 

1,  Where  the  contract  was  made  with  a  person,  not  a  resident  of  the  State. 

^.  Where  it  was  made  and  to  be  performed  without  the  State. 

8.  Where  the  creditor  was  not,  at  the  time  of  the  discharge,  a  resident  of  th^ 
State. 

The  revisers  held  tlie  follcA^ing  propositions  settled,  and  dted  the 
authorities  named  in  their  support,  and  endeavored  to  conform  the 
section  to  those  principles.  No  better  interpretation  of  its  meaning 
or  citation  of  authorities  bearing  on  the  point  seems  possible. 

"  Since  the  enactment  of  the  Revised  Statutes  most  of  the  questions 
that  can  arise  upon  the  subject  have  been  authoritatively  settled  hy 
the  decisions  of  the  Supreme  Court  of  the  United  States,  or  by  the 
Court  of  Appeals  oi  this  State,  under  which  it  is  certain  that  the 
effect  of  the  discharge  under  the  laws  of  a  State  Is  too  broadly  stated 
in  our  present  statute.    It  seems  settled : 

^^JFirsL  That,  unless  the  creditor  has  united  in  the  application  for 
the  discharge,  or  has  appeared  in  the  proceedings  in  insolvency,  or 
has  received  a  dividend  from  the  insolvent  estate  {Clay  v.  Smithj 
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3  Pet  411),  a  discharge  under  a  State  insolvent  law  does  not  extin- 
guish a  debt  which  was  either  contracted  before  the  passage  of  such 
a  law  {Farmers  and  Mechanics^  Bank  v.  Smith,  6  Wheat.  131 ; 
Ogden  v.  Saunders,  12  id.  213) ;  or 

"  (5)  Contracted  with  a  citizen  of  another  State  or  country  {Ogden 

V.  Saunders,  12  Wheat.  213 ;  Cook  v.  Mofat,  5  How.  [U.  S.]  295  ; 

Soule  v.  Chase,  39  N.  Y.  342 ;  Eicks  v.  Botchkiss,  7  Johns.  Ch.  297 ; 

Van  Hook  v.   WhMook,  26  Wend.  43 ;  Donnelly  v.  CorheU,  7  N.  Y. 

500);  or 

"  {c)  Founded  upon  a  contract  made  and  to  be  performed  without 
the  State  {Suydam  v.  Broadnax,  14  Pet.  67 ;  Clark^s  Executors  v. 
Van  Riemsdyk,  9  Cranch,  153  ;  Towne  v.  Smith,  1  Woodb.  &  M, 
115 ;  Byrd  v.  Badger,  1  McAll.  263 ) ;  or, 

"  {d)  Due  to  a  creditor  who,  at  the  time  of  the  discharge,  is  a  citi- 
zen of  another  State  or  country.  Sturges  v.  Orovminshield,  4  Wheat. 
122 ;  Baldwin  v.  Hale,  1  Wall.  223  ;  Baldwin  v.  Bank  of  Jfevy 
herry,  id.  234 ;  Oilman  v.  Lockwood,  4  id.  409. 

"  Second.  That  it  makes  no  difference,  in  the  application  of  the 
foregoing  principles,  that  the  creditor  rfesorts  to  the  courts  of  the 
State  in  which  the  discharge  was  granted,  for  the  collection  of  his 
debt.    Donndl/y  v.  C<yrhett,  7  N.  Y.  &00  ;  Soule  v.  Chase,  39  id.  342. 

"We  have  endeavored  to  conform  the  section  to  the  princi- 
ples of  these  decisions.  It  may  be  doubted  whether  that  section  is 
not,  even  now,  too  broad,  in  subjecting  to  the  operation  of  our  in- 
solvent laws  a  contract  between  citizens  of  the  State,  unless  it  was 
both  made  and  to  be  performed  without  the  State.  But  that  ques- 
tion is  not  yet  decisively  settled,  and,  in  a  doubtful  case,  it  is  proper 
for  ns  to  incline  to  the  validity  of  our  present  statutes,  and  the  juris- 
diction of  our  own  courts." 

§  2184.  Sach  a  discharge  does  not  affect: 

1.  A  debt  or  duty  to  the  United  States;  or 

2.  A  debt  or  duty  to  the  State,  for  taxes  or  for  money  received  or  collected  by 
any  person  as  a  pubUc  officer,  or  in  a  fiduciary  capacity,  or  a  cause  of  action  speci- 
fied in  section  one  thousand  nine  hundred  and  sixty-nine  of  this  act,  or  a  judgment 
recovered  upon  snch  a  cause  of  action. 

Except  as '  prescribed  in  this  section,  the  discharge  exonerates  the  petitioner 
from  a  debt  or  other  liability  to  the  State,  in  like  manner  and  to  the  same  extent, 
as  from  a  debt  or  liability  to  an  individual. 

§  2186.  If,  at  the  time  when  the  discharge  is  granted,  the  petitioner  is  under 
arrest,  by  virtue  of  an  execution  against  his  person  issued,  or  an  order  of  arrest 
made,  in  an  action  or  special  proceeding,  founded  upon  a  debt  or  liability  from 
whi<5h  he  is  discharged,  as  prescribed  in  the  foregoing  sections  of  this  article,  he 
must  be  released  from  the  arrest,  upon  producing  to  the  officer  his  discharge,  or  a 
certified  copy  of  the  record  thereof.  If  the  adverse  party  wishes  to  test  the  validity 
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of  the  discharge,  he  may  procure  a  new  order  of  arrest,  or  cause  a  new  execution 
to  be  issued,  as  the  case  requires. 

The  following  decisions  were  made  under  the  Revised  Statutes : 
If  a  discharge  is  granted  after  jadgment,  as  the  debtor  in  snch  case 
has  had  no  opportunity  to  plead  the  discharge,  he  will  be  released  on 
motion,  and  a  perpetual  stay  of  proceedings  granted  as  to  the  judg- 
ment. The  execution  will  be  set  aside  even  though  the  creditor 
may  impeach  the  judgment  for  fraud,  yet  he  cannot  disregard  the 
discharge  and  issue  execution  and  sustain  it  on  the  ground  of  fraud, 
and  a  levy  will  not  be  allowed  to  be  sustained  as  security  except 
where  facts  were  presented  showing  the  discharge  presumptively 
fraudulent.  Parkinson  v.  SooviUe^  19  Wend.  150;  Dresser  v. 
Shufeldty  7  How.  86 ;  Smith  v.  JPeU,  20  id.  97 ;  Jiioh  v.  Salinger ^ 
11  Abb.  344: ;  StewaH  v.  SoUinger,  14  id.  291 ;  10  id.  258 ; 
JiusseU  cfe  Hall  v.  Packard,  9  "Wend.  431 ;  Peed  v.  Oordxyiiy 
1  Cow.  50 ;  NMe  v.  Johnson,  9  Johns.  259 ;  1  Caines,  249 ; 
Baker  v.  Taylor,  1  Cow.  165;  Cramer  v.  Blank,  3  Sandf. 
700.  The  discharge  must  be  pleaded.  Cornell  v.  Dakin,  38 
N.  T.  253.  And  where  the  defendant  has  been  guilty  of  laches  or 
fraud,  or  neglected  to  plead  when  he  had  the  opportimity,  leave  to 
plead  will  not  be  granted  on  application.  Holyoke  v.  Adams,  59 
N.  T.  233  ;  Medhury  v.  Swan,  46  id.  200 ;  Barstow  v.  Hamson,  2 
Hun,  333 ;  Price  v.  Peters,  15  Abb.  197 ;  Stewart  v.  Oreen,  11 
Paige,  535 ;  Rxtdge  v.  Bundle,  1  T.  &  C.  649.  But  if  the  dis- 
charge comes  too  late  to  be  pleaded,  the  debtor  will  be  relieved  on 
motion.  Dresser  v.  Brooks,  3  Barb.  429 ;  Baker  v.  Judges  of  Vi- 
siter, 4  Johns.  191.  If  the  discharge  is  obtained  after  judgment  the 
debtor  should  move  for  perpetual  stay  of  execution.  Dresser  v. 
Shufddt,  7  How.  85 ;  Mather  v.  Bush,  16  Johns.  233 ;  Clark  v. 
Rowling,  3  Comst.  216.  The  discharge  will  not,  on  such  motion,  be 
set  aside  on  affidavits.  Deyo  v.  Yan  Valkenburgh,  5  Hill,  245; 
Mich  V.  Saliiiger,  11  Abb.  344.  A  reference  may  be  ordered  to 
test  the  vaUdity  of  the  discharge.    Stewart  v.  Sohlinger,  14  Abb.  291. 

§  2186.  A  discharge,  granted  as  prescribed  in  this  article,  is  void,  in  either  of 
the  following  cases: 

1.  Where  the  petitioner  willfully  swears  falsely,  in  the  affidavit  annexed  to  his 
petition  or  schedule,  or  upon  his  examination,  in  relation  to  any  material  fact, 
concerning  his  property  or  his  debts,  or  to  any  other  material  fact. 

2.  Where,  after  presenting  his  petition,  he  sells,  or  in  any  way  transfers  or  as- 
signs any  of  his  property,  or  collects  any  debt  or  demand  owing  to  him,  and  does 
not  give  a  just  and  true  account  thereof,  upon  the  hearing  or  trial,  and  does  not 
pay  the  money  so  collected,  or  the  value  of  the  property  so  sold,  transferred,  or 
assigned,  as  prescribed  in  this  article. 
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8.  Where  he  secretes  any  part  of  his  property,  or  a  book,  voucher,  or  paper 
relating  thereto,  with  intent  to  defraud  his  creditors. 

4.  Where  he  fraudulently  conceals  the  name  of  any  creditor,  or  the  sonx  owing 
to  any  creditor,  or  fraudulently  misstates  such  a  sum. 

^*  jy to^^g  in  o^dey  to  9b^|in  ^^^;^.^JSS^2u^  ^®  procures  any  person  to  become  a 
cons^atll^^|fe£{oi^iora  sum  ^forouefr^^^im  to  that  person  in  good  faith,  or 
for  a  sum  greater  wxan.  that  for  which  tWe  holder  of  a  demand,  purchased  or 
assigned,  is  deemed  a  creditor,  as  prescribed  in  this  article. 

6.  Where  he  pays,  or  consents  to  the  payment  of,  any  portion  of  the  debt  or 
demand  of  a  creditor,  or  grants  or  consents  to  the  granting  of  any  gift  or  reward 
to  a  creditor,  upon  an  express  or  Implied  contract,  trust,  or  understanding,  that 
the  creditor  so  paid  or  rewarded  should  be  a  consenting  creditor,  or  should  ab- 
stain or  desist  from  opposing  the  discharge. 

7.  Where  he  is  guilty  of  any  fraud  whatsoever,  contnury  to  the  true  intent  of 
this  article. 

The  cases  of  Rockwell  v.  Brown^  54  N.  Y.  210,  and  RochoeU  v. 
McGoverriy  69  id.  294,  should  be  considered  together  in  arriving  at 
effect  of  insolvency  proceedings.  They  seem  to  arise  out  of  the 
same  proceeding.  In  the  first  case  it  is  held  that  "  a  deed,  executed 
by  a  party  in  whom  title  is  vested,  and  expressing  a  valuable  con« 
sideration,  never  need,  against  him  or  those  claiming  under  him,  or 
as  against  a  stranger,  to  be  supported,  by  showing  what  other  reasons 
beside  the  will  of  the  party  led  to  its  execution.  Insolvent  and 
other  similar  proceedings  only  need  to  be  shown  in  order  to  give 
eflFect  to  deeds  given  by  persons  in  whom  the  title  is  not  vested,  and 
who  derive  their  power  to  convey  from  the  statute  and  proceedings 
under  which  they  are  acting.  These  principles,  so  obvious  in  their 
reason,  have  been  long  established,  and  have  never  been  held  as  not 
in  conformity  with  the  statute."  In  the  second  case  it  was  held  that 
the  grant  failed  with  the  other  proceedings,  and  did  not  divest  the 
insolvent  of  his  title  to  his  estate,  citing  Ely  v.  Cooke^  28  N.  Y.  374. 
It  is  further  held  that  the  proceedings,  having  been  without  juris- 
diction, no  lawful  discharge  of  the  debtor  from  his  debts  could  be 
granted  under  them.  The  purpose  of  the  assignment  failed,  as  also 
the  consideration  upon  which  it  was  founded. 

It  will  thus  be  seen  that  the  deed  of  the  assignee  conveys  the 
debtor's  title,  provided  the  proceedings  are  not  attacked  and  shown 
to  be  invalid,  but  that,  in  case  the  proceedings  under  the  act  are 
void,  the  assignment  and  conveyances  under  it  are  ineffectual.  The 
statute  is  held  to  be  special  and  strictly  construed.  Adjudications 
involving  the  principle  are  numerous,  citing  OnderdonJcT,  VoorheeSj 
86  N.  Y.  858  ;  Baily  v.  Burton,  8  Wend.  339  ;  Oanm  v.  StUes,  14 
Pet.  322.  In  opinion  of  Eeynolds,  J.,  in  54  N.  Y.  210,  supra,  it  is 
further  held  that  the  assignee  in  the  proceedings  established  di.  prima 
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facie  title  to  the  premises,  and  it  should  have  been  received  in  evi- 
dence.    In  the  later  case  (69  N.  Y.  294,  9upra\  it  is  said  that  this 
holding  is  not  in  conflict  with  the  views  there  set  forth,  as  it  did  not 
appear  on  the  offer  of  the  deed  that  the  proceedings  under  which  it 
was  granted  were  void,  and  it  is  in  the  later  case  laid  down  as  the 
correct  rale  that  the  assignment  cannot  be  regarded  as  valid  as  a  con- 
veyance of  the  debtor's  estate  when  the  preliminary  proceedings  upon 
which  it  is  based  are  void.     The  specification  in  the  statute  that  cer- 
tain acts  and  omissions  shall  vitiate  the  discharge  implies  that  the 
decision  of  the  judge  is  conclusive  as  to  others.    The  fact  that  the 
true  cause  of  indebtedness  to  the  principal  debtor  was  not  set  forth 
in  the  schednle,  that  the  general  ground  of  the  indebtedness  was 
omitted,  and  that  no  cei'tificate  of  the  recording  of  the  assignment 
was  presented  to  the  judge,  are  not  errors  for  which  a  discharge 
should  be  interfered  with  on  certiorari.  People  v.  Stryker^  24  Barb 
649.     The  mere  omission  of  a  creditor's  name  in  the  schedule,  or  a 
ndsatatement  of  the  amount  due,  if  not  made  with  a  fraudulent  intent, 
will  not  invalidate  the  discharge.     Small  v.  Graves^  7  Barb.  576. 
Where  the  schedule  shows  on  its  face  that  the  creditors  joining  do 
not  own  two-thirds  of  the  debts  owing  by  the  insolvent  to  creditors 
residing  in  the  United  States,  the  officer  acquires  no  jurisdiction, 
and  a  discharge  based  on  the  petition  is  void.    Morrow  v.  Freeman^ 
61  N.  T.  515.     The  seventh  subdivision  is  construed  in  Devlin  v. 
Cooper^  84  N.  Y.  410,  to  mean  that  the  fraud  that  renders  a  dis- 
charge void  under  the  statutory  provision  referred  to  is  one  done  in 
the  proceedings  under  the  statute  to  obtain  a  discharge,  and  not  a 
fraud  that  has  gone  before,  and  in  which  the  making  of  the  debt 
was  involved. 

§  2187.  Where  a  person,  who  hafi  been  discharged  as  prescribed  in  this  article, 
is  afterward  arrested  bj  virtue  of  an  order  of  arrest  made,  or  an  execution  issued, 
in  an  action  founded  upon  a  debt  or  liability  from  which  he  is  so  discharged,  the 
adverse  party  may  oppose  his  application  to  be  released  from  the  arrest,  by  proof, 
by  affidavit,  of  any  cause  for  avoiding  the  discharge,  for  want  of  jurisdiction,  or 
as  specified  in  the  last  section.  If  such  a  cause  is  established,  the  application 
must  be  denied. 

It  seems  that  one  not  a  creditor,  and  who  has  no  interest  to  be 
affected  by  the  discharge,  cannot  Iiave  a  certiora^'i  to  vacate  it. 
People  V.  Stryker^  24  Barb.  649.  Objections  other  than  those  relat- 
ing to  the  jurisdiction  cannot,  after  discharge,  be  raised  collaterally, 
but  must  be  reviewed  directly.  Rusher  v.  Sherman^  28  Barb.  416 ; 
People  V.  SoheU,  5  Lans.  332 ;  Soule  v.  Chase,  39  N.  T.  342. 

Amendments.  —  The  proceedings  are  not  amendable  as  to  mat- 
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ters  which  go  to  the  jurisdiction.  SmaU  v.  Wheaton^  2  Abb. 
175.  But  as  to  other  matters  an  amendment  may  be  allowed,  as, 
for  instance,  that  the  schedule  did  not  show  the  consideration  for 
debts  owing  by  the  insolvent  Matter  of  Hurst^  7  Wend.  239 ; 
Matter  of  Hosetihurffj  10  Abb.  (N.  S.)  460 ;  People  v.  Stryher^  24 
Barb.  649 ;  Sotde  v.  Chase,  1  Abb.  (N.  S.)  48 ;  Stanton  v.  EUis,  16 
Barb.  319 ;  Brodie  v.  Step/ienSy  2  Johns.  289 ;  Marewood  v.  IToUie- 
tery  6  N.  T.  309. 

Ajppeal. — The  remedy,  by  way  of  review,  was  formerly  by  writ 
of  certiorari  nnder  the  statute,  on  allowance  by  a  justice  of  the 
Supreme  Court ;  nnder  it  the  court  was  not  limited  in  the  examina- 
tion to  the  questions  of  jurisdiction  of  the  oflScer  and  the  regularity 
of  the  proceeding,  but  might  examine  and  correct  any  erroneous 
decision  of  the  officers  upon  a  question  of  law.  Morewood  v.  II(^ 
lister,  6  N.  Y.  309.  This  provision  of  the  statute  was  repealed, 
and  not  re-enacted  in  the  Code,  and  under  the  provisions  of  section 
2121,  with  reference  to  certiorari,  the  writ  cannot  now  issue  to 
review  the  determination  of  a  court  in  a  special  proceeding.  The 
remedy  is,  therefore,  by  appeal,  which  goes  to  the  General  Term  a8 
from  other  adjudications  in  special  proceedings. 


CHAPTER    IX, 


EXEMPTION  FROM  ARREST  OR  DISCHARGE  FROM  IMPRISONMENT  OF 

AN  INSOLVENT  DEBTOR. 

The  form  of  procedure  under  this  article  of  the  Code  is,  by  the 
express  enactment  of  several  separate  sections,  conformed  so  closely 
to  that  of  tlie  previous  article,  that  it  is  not  deemed  necessary  to 
give  precedents  for  the  different  forms  required,  as  very  slight 
adaptation  of  those  under  the  previous  article  will  accomplish  the 
purposes  of  the^  act.  In  addition  to  this,  the  proceedings  are  so 
seldom  had  that  a  set  of  forms  would  be  of  little  practical  use  to 
the  profession.  This  article  includes  a  debtor  who  has  been  charged 
in  execution.     Devlin  v.  Cooper,  84  N.  T.  410. 

g  2188.  An  insolyent  debtor  may  be  exempted  from  arrest,  or  discharged  from 
imprisonment,  as  prescribed  in  this  article.  For  that  purpose,  he  must  apply,  by 
petition,  to  the  County  Court  of  the  county  in  which  he  resides,  or  is  imprisoned; 
or,  if  he  resides  or  is  imprisoned  in  the  city  of  New  York,  to  the  Court  of  Com- 
mon Pleas  for  that  city  and  county.  A  person,  who  has  been  admitted  to  the  jail 
liberties,  is  deemed  to  be  imprisoned,  within  the  meaning  of  this  article. 
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An  insolvent  debtor  imprisoned  in  a  civil  action,  upon  complying 
with  section  2188,  et  &eq,j  is  entitled  to  be  discharged  from  impris- 
onment ;  where  the  money  used  was  not  that  of  ^the  debtor,  but  of 
plaintiff,  it  seems  if  the  debtor  disposed  of  it  for  his  own  benefit  or 
that  of  his  family,  he  cannot  be  discharged.  The  burden  of  prov- 
ing such  a  disposition  of  the  property  is  on  the  creditor.  In  re 
C(iam<mOy  8  Civ.  Pro.  29. 

§  2189.  The  petition  must  be  in  writing;  it  must  be  signed  by  the  insolvent, 
and  specifj  his  residence,  and  also,  if  he  is  in  prison,  the  county  in  which  he  is 
imprisoned,  and  the  cause  of  his  imprisonment.  It  must  set  forth,  in  substance, 
that  he  is  unable  to  pay  all  his  debts  in  full;  that  he  is  willing  to  assign  his  prop- 
erty for  the  benefit  of  all  his  creditors,  and  in  all  other  respects  to  comply  with 
the  provisions  of  this  article,  for  the  purpose  of  being  exempted  from  arrest  and 
imprisonment,  as  prescribed  therein;  and  it  must  pray,  that  upon  his  so  doing, 
he  may  thereafter  be  exempted  from  arrest,  by  reason  of  a  debt,  arising  upon  a 
contract  previously  made;  and  also,  if  he  is  imprisoned,  that  he  may  be  dis- 
charged from  his  imprisonment.  It  must  be  verified  by  the  afSdavit  of  the  insol- 
vent, annexed  thereto,  taken  on  the  day  of  the  presentation  thereof,  to  the  effect, 
that  the  petition  is  in  all  respects  true  in  matter  of  fact. 

The  presentation  of  the  petition  and  schedule  of  an  imprisoned 
debtor  duly  verified  confers  jurisdiction.  It  is  said  the  order  to  show 
cause  is  an  incident,  but  not  necessary  to  jurisdiction.  A  notice 
which  apprises  the  creditors  of  the  debtor's  intention  to  ask  that  he 
may  assign  his  estate  for  the  benefit  of  his  creditors,  and  be  dis- 
charged from  imprisonment,  is  a  proper  notice  to  them  to  show 
cause  why  the  prayer  of  the  petitioner  should  not  be  granted. 
Matter  of  Jacobs^  12  Abb.  (N.  S.)  273.  Three  things  are  necessary 
to  give  a  judge  jurisdiction  to  discharge  a  debtor  from  imprison- 
ment :  1.  Power  to  act  on  the  general  subject-matter,  that  is,  au- 
thority under  the  statute.  2.  Jurisdiction  of  the  person  of  the  in- 
solvent who  must  reside  or  be  imprisoned  in  the  county.  3.  Juris- 
diction of  the  particular  case  by  proper  averments.  Devlin  v. 
Cooper^  84  N.  Y.  410.  The  verified  petition  is  suflScient  proof  of 
residence,  or  proof  may  be  made  by  affidavit  of  another  than  the 
debtor.    Id. 

Precedent  for  Petition. 

To  the  County  Court  of  the  County  of  Ulster: 

The  petition  of  Abram  Doyle  respectfully  shows  that  your  peti- 
tioner resides  at  45  Liberty  street,  at  the  city  of  Kingston,  in  the 
county  of  Ulster. 

That  he  is  an  insolvent  debtor,  and  is  unable  to  pay  all  his  debts  in 
full;  that  he  is  willing  to  assign  his  property  for  the  benefit  of  all  his 
creditors,  and  in  all  other  respects  to  comply  with  the  provisions  of 
article  2  of  title  1  of  chapter  17  of  the  Code  of  Civil  Procedure,  for 
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the  purpose  of  being  exempted  from  arrest  and  imprisonment  as  pre- 
scribed therein. 

Wherefore  your  petitioner  prays  that  upon  his  so  doing,  he  may 
thereafter  be  exempted  from  arrest  by  reason  of  any  debt  arising  upon 
a  contract  previously  made>  and  have  such  other  relief  as  he  may  be 
entitled  to  pursuant  to  said  article. 

(Add  verification.)  {Signature.) 

g  2190.  The  petitioner  must  annex  to  his  petition,  a  schedale,  in  all  lespects 
similar  to  that  required  of  an  insolvent,  as  prescribed  in  section  two  thousand  one 
hundred  and  sixty-two  of  this  act. 

For  form  of  schedule,  see  form  under  section  2162. 

§  2191.  An  affidavit,  in  the  following  form,  subscribed  and  taken  by  the  peti- 
tioner before  the  county  judge,  or,  in  the  city  of  New  York,  before  the  judge 
holding  the  term  of  the  court  at  which  the  order  specified  in  the  next  section  is 
made,  must  be  annexed  to  the  schedule: 

**  I, ,  do  swear  "  (or  *'  affirm,"  as  the  case  may  be,)  "  that  the  matters 

of  fact,  stated  in  the  schedule  hereto  annexed,  are,  in  all  respects,  just  and  true ; 
that  I  have  ,not,  at  any  time,  or  in  any  manner  whatsoever,  disposed  of  or  made 
over  any  part  of  my  property,  not  exempt  by  express  provision  of  law  from  levy 
and  sale  by  virtue  of  an  execution,  for  the  future  benefit  of  myself  or  my  family, 
or  disposed  of  or  made  over  any  part  of  my  property,  in  order  to  defraud  any  of 
my  creditors;  and  that  I  have  not  paid,  secured  to  be  paid,  or  in  any  way  com- 
pounded with,  any  of  my  creditors,  with  a  view  that  they  or  aqy  of  them  should 
abstain  from  opposing  my  discharge." 

§  2192.  The  petition,  and  the  papers  annexed  thereto,  must  be  presented  to 
the  court,  and  filed  with  the  clerk.  The  court  must  thereupon  make  an  order, 
requiring  all  the  creditors  of  the  petitioner  to  show  cause  before  it,  at  a  time  and 
place  therein  specified,  why  the  prayer  of  the  petitioner  should  not  be  granted; 
and  directing  that  the  order  be  published  and  served,  in  the  manner  prescribed 
in  section  two  thousand  one  hundred  and  sixty-five  of  this  act,  for  the  pubUca- 
tion  and  service  of  an  order,  made  as  therein  prescribed. 

Service  of  a  notice  without  signature,  of  an  order  requiring  cred- 
itors to  show  cause  why  a  discharge  should  not  be  granted,  which 
notice  states  an  order  made  by  another  oflBicer  than  the  one  before 
whom  the  proceedings  were  pending,  was  held  insuflBicient,  and  the 
defect  not  cured  by  discharge.  People  v.  Oray^  19  How.  238. 
An  order  to  show  cause  before  one  of  the  judges  of  the  Court  of 
Common  Pleas,  in  and  for  the  city  of  New  York,  naming  him,  is  a 
suflBcient  compliance  with  the  statute  as  to  specifying  the  place  of 
return.  Mati&r  of  Jacobs,  12  Abb.  (N.  S.)  273.  Upon  an  appKca- 
tion  by  an  insolvent  and  imprisoned  debtor  to  be  discharged  from 
imprisonment,  the  notice  required  by  statute  was  by  the  order  made, 
directed  to  be  published  in  two  papers,  named,  and  was  required  to 
be  given  for  a  certain  day,  at  an  hour  named.  In  one  of  the 
papers,  it  was  for  a  different  day,  three  days  distant.  EM,  that  the 
officer  had  no  right  to  grant  the  discharge.     People  v.   Daly,  4 
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Hun,  641.  To  confer  jurisdiction  to  grant  a  discharge,  a  publica- 
tion of  notice  as  required  by  statute  is  indispensable.  Diechenhoffer 
V.  Ahlbom,  2  Abb.  N.  C.  372. 

Order  to  Shaw  Cause, 

At  a  term  of  the  Ulster  County  Court  held  at  the  chambers  of  the 
judge  in  the  city  of  Kingston,  Ulster  county,  N.  Y.,  August  18, 
188:^: 

Present  —  Hon.  William  Lawton,  County  Judge  of  Ulster  County. 

In  the  Matter  of  the  Application  of 
Abram  Dojle,  an  Insolvent  Debtor, 
for  exemption  from  arrest. 


On  reading  and  filing  the  petition  of  Abram  Doyl^  an  insolvent 
debtor  for  exemption  from  arrest,  verified  this  20th  day  of  March, 
1882,  with  the  schedule  and  affidavit  thereto  annexed,  of  Abram 
Doyle,  verified  before  the  above-named  William  Lawton  the  16th  day 
of  July,  1882,  and  on  motion  of  William  T.  Holt,  attorney  for  said 
petitioner. 

Ordered,  that  all  the  creditors  of  said  Abram  Doyle  show  cause 
before  this  court  at  a  term  thereof  to  be  held  at  the  court-house  in 
the  city  of  Kingston  on  the  23d  day  of  September,  1882,  at  ten  o'clock 
in  the  forenoon,  why  the  prayer  of  the  said  petitioner,  Abram  Doyle, 
should  not  be  granted. 

That  the  petitioner  also  caused  to  be  served  upon  each  creditor  of 
said  Abram  boyle,  residing  within  the  United  States,  whose  place  of 
residence  is  known  to  him,  a  copy  of  this  order,  either  personally  at 
least  twenty  days  before  the  said  23d  day  of  September,  1882,  or  by 
depositing  it  at  least  forty  days  before  that  day  in  the  post-office,  in- 
closed in  a  post-paid  wrapper,  addressed  to  the  creditor  at  his  usual 
place  of  residence. 

William  Lawton, 

County  Judge  of  Ulster  County. 

%  2193.  The  provisions  of  sections  two  thousand  one  hundred  and  sixtj-six,  two 
thousand  one  hundred  and  sixty-seven,  two  thousand  one  hundred  and  sixty- 
eight,  two  thousand  one  hundred  and  sixty-nine,  two  thousand  one  hundred  and 
seventy,  two  thousand  one  hundred  and  seventy-two,  and  two  thousand  one  hun- 
dred and  seventy-three  of  this  act,  apply  to  a  special  proceeding,  taken  as  pre- 
scribed in  this  article. 

§  2194.  An  order,  directing  the  execution  of  an  assignment,  must  be  made  by 
the  court,  where  it  appears,  by  the  verdict  of  the  jury,  or,  if  a  jury  has  not  been 
demanded,  or  the  jurors  have  been  discharged  by  reason  of  their  inability  to 
agree,  where  it  satisfactorily  appears  to  the  court,  as  follows: 

1.  That  the  petitioner  is  unable  to  pay  his  debts. 

3.  That  the  schedule  annexed  to  his  petition  is  true. 

8.  That  he  has  not  been  guilty  of  any  fraud  or  concealment,  in  violation  of  the 
provisions  of  this  article. 

4.  That  he  has,  in  all  things,  conformed  to  the  matters  required  of  him  by  this 
article. 
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The  provisioDS  of  sections  two  thousand  one  hundred  and  seventy-five,  two 
thousand  one  hundred  and  seventy -six,  and  two  thousand  one  hundred  and  sev- 
enty-seven of  this  act  apply  to  the  order  prescribed  in  this  section,  and  to  the  as- 
signment made  in  pursuance  thereof,  except  that  the  trustee  or  trustees  must  be 
nominated,  as  well  as  appointed,  by  the  court. 

For  form  of  assignment,  see  form  nnder  section  2175. 

§  2195.  Upon  the  production,  by  the  petitioner,  of  the  certificates  of  the  trustee 
or  trustees,  and  the  county  clerk,  to  the  effect  prescribed  in  section  two  thousand 
one  hundred  and  seventy-eight  of  this  act,  the  court  must  grant  to  the  petitioner 
a  discharge,  declaring  that  the  petitioner  is  forever  thereafter  exempted  from  ar- 
rest or  imprisonment,  by  reason  of  any  debt  due  at  the  time  of  making  the  assign- 
ment, or  contracted  before  that  time,  though  payable  afterward;  or  by  reason  of 
any  liability  incurred  by  him,  by  making  or  indorsing  a  promissory  note,  or  by 
accepting,  drawing,  or  indorsing  a  bill  of  exchange,  before  the  execution  of  the 
assignment;  or  in  consequence  of  the  payment,  by  any  party  to  such  a  note  or 
bill,  of  the  whole  or  any  part  of  the  money  secured  thereby,  whether  the  pay- 
ment is  made  before  or  after  the  execution  of  the  assignment,  with  the  excep- 
tions specified  in  section  two  thousand  two  hundred  and  eighteen  of  this  act. 
The  discharge  shall  have  the  effect  therein  declared,  as  prescribed  in  this  section. 

Where  a  debtor  makes  an  application  to  be  exempt  from  arrest  or 
imprisonment  by  reason  of  any  debts  arising  upon  contract  pre- 
viously made,  viz.:  money  collected  in  a  fiduciary  capacity,  and  it 
appears  that  within  one  year  previous  to  such  application  he  has 
given  a  chattel  mortgage  to  secure  an  antecedent  debt,  knowing  of 
his  insolvency,  it  was  held  that  the  discharge  must  be  denied.   Matr 
ter  of  Mower^  1  Law  Bull.  39.     An  insolvent  is  not  entitled  to  his 
discharge  from  an  indebtedness  which  arose  from  his  embezzlement 
of  money,  and  evidences  of  debt  which  came  into  his  possession  as 
derk  in  the  course  of  his  employment  as  such,  but  the  mere  state- 
ment in  the  petition  that  the  demand  arose  when  he  was  clerk  of  the 
creditors,  for  money  which  he  had  in  his  possession  and  did  not 
account  for,  and  appropriated  to  his  own  use,  is  not  suflScient  ground 
for  denying  the  discharge.     Matter  of  Pie^  10  Abb.  409.     The 
provision  only  relates  to  claims  on  contract.    Oroceri  Na£l  Bank  v. 
dark^  31  How.  115.     Giving  preferences  to  creditors  previous  to 
an   assignment  is  no  answer  to  a  plea  of  discharge.     Hayden  v. 
Palmer^  24  Wend.  364.  But  to  the  contrary,  the  later  case  of  People 
V.  O^Brien,   3  Abb.  Dec.  552.     An  insolvent's  discharge,  which 
stated  "  that  the  said  insolvent  has  conformed  in  all  things  to  those 
matters  required  of  him  by  the  statute,  held  to  be  a  sufficient  recital 
of  all  jurisdictional  facts.     Pratt  v.   Chase,  29  How.  296.     The 
discharge  under  the  statute  applies  to  judgments  in  actions   for 
torts  as  well  as  on  contract,  but  to  have  such  eflEect  judgment  must 
have  been  entered  on  the  verdict  at  the  time  of  the  discharge.  Hay- 
26 
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den  V.  Palmer,  24  Wend.  364 ;  Luther  v.  Deyo^  19  id.  629 ;  Ex 
pwrte  ThayeVj  4  Cow.  66 ;  People  v.  Marine  Courts  3  id.  366  ;  Chro- 
oori  Bank  v.  Clarke  31  How.  116.  For  form  of  discharge,  see  form 
under  section  2178.  An  order  to  discharge  an  insolvent  debtor 
must  be  made  by  the  court.  Hayes  v.  Bowey  65  How.  347.  Where 
the  order  of  discharge  contains  recitals  of  all  jurisdictional  facts  it 
protects  the  sheriff.     Devlin  v.  Cooper ^  84  N.  T.  410. 

§  2196.  The  provisions  of  section  two  thousand  one  hundred  and  eighty-one  of 
this  act  apply  to  the  discharge,  and  to  the  petition  and  other  papers  upon  which 
it  was  granted. 

§  2197.  If,  at  the  time  when  the  discharge  is  granted,  the  petitioner  is  impris- 
oned, by  virtue  of  an  execution  against  his  person  issued,  or  of  an  order  of  arrest 
made,  in  an  action  or  special  proceeding  founded  upon  a  debt,  liability,  or  judg- 
ment, as  to  which  he  is  exempted  from  arrest  or  imprisonment,  as  prescribed  in 
the  last  section  but  one,  the  officer  must  forthwith  release  him,  on  production  of 
the  discharge,  or  a  certified  copy  of  the  record  thereof. 

If  the  insolvent  be  in  prison  in  any  suit  or  proceeding  founded  on 
any  contract  or  liability  as  to  which  he  is  exempted  from  imprison- 
ment by  reason  of  his  discharge,  granted  under  the  statute,  he  must 
bo  released  on  producing  his  discharge.  Hoyden  v.  Palmer,  24 
Wend.  364. 

§  2198.  A  debt,  .demand,  judgment,  or  decree,  against  an  insolvent,  discharged 
as  prescribed  in  this  article,  is  not  affected  or  impaired  by  the  discharge;  but  it 
remains  valid  and  effectual,  against  all  his  property,  acquired  after  the  execution 
of  the  assignment.  The  lien,  acquired  by  or  under  a  judgment  or  decree,  upon 
any  property  of  the  insolvent,  is  not  affected  by  the  discharge. 

§  2199.  A  discharge,  granted  to  an  insolvent  as  prescribed  in  this  article,  is 
void,  in  the  same  cases,  so  far  as  they  are  appUcable,  in  which  a  discharge, 
granted  as  prescribed  in  article  first  bf  this  title,  is  therein  declared  to  be  void; 
and  the  validity  of  such  a  discharge  may  be  tested  in  the  same  manner. 


CHAPTER   X. 

DISCHARGE  OF  AN  IMPRISONED  DEBTOR  FROM  IMPRISONMENT. 

§  2200.  A  person,  imprisoned  by  virtue  of  an  execution  to  collect  a  sum  of 
money,  issued  in  a  civil  action  or  special  proceeding,  may  be  discharged  from  the 
imprisonment,  as  prescribed  in  this  article.  A  person  who  has  been  admitted  to 
the  jail  liberties,  is  deemed  to  be  imprisoned,  within  the  meaning  of  this  article. 

An  infant  is  entitled  to  his  discharge  from  imprisonment  on  com- 
plying with  the  terms  of  the  statute.  The  prisoner's  act  in  making 
an  assignment  will  be  regarded  as  valid  notwithstanding  his  infancy. 
People  V.  MulHny  25  Wend.  698.     A  prisoner  will  not  be  dis- 
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charged  where  he  is  imprisoned  for  non-payment  of  a  fine  imposed 
for  a  contempt  of  com-t  for  the  non-performance  of  some  act  or 
duty  which  it  is  withm  his  power  to  perform.  Spaulding  v.  Peo- 
ple^ 7  Hill,  301 ;  affirmed,  10  Paige,  301 ;  Van  Wezd  v.  Van  Wezd,  , 

3  id.  38;  Patrick  v.  Warner^  4  id.  398.  A  person  committed  for  non- 
payment of  alimony  is  entitled  to  his  discharge.  People  v.  Cowles^ 

4  Keyes,  38.  But  a  prisoner  will  not  be  discharged  who  is  in  custody 
of  the  sheriff  under  an  attachment  to  bring  him  into  court  to  answer 
interrogatories  in  a  proceeding  for  contempt.  Such  a  discharge  is 
premature  till  after  conviction.  Jackson  v.  Smithy  5  Johns.  115 ; 
Biwell  V.  Kipy  id.  89.  In  Patrick  v.  Warner ^  4  Paige,  397,  it 
is  questioned  whether  a  person  imprisoned  for  costs  of  a  proceeding, 
as  for  a  contempt  to  enforce  a  civil  remedy,  is  entitled  to  his  dis- 
charge. If  the  judgment  exceeds  $500,  and  the  defendant  has 
been  imprisoned  less  than  three  months,  a  discharge  will  be  void  if 
granted.  Browne  v.  Bradley^  6  Abb.  141 ;  Maiter  of  Roeenberg^ 
10  Abb.  (N.  S.)  450 ;  Duaart  v.  Ddacroixj  1  Abb.  (N.  S.)  409/1. 
It  was  held  under  the  former  statute,  that  a  person  entitled  to  the 
jail  limits  was  entitled  to  apply  for  a  discharge  as  well  as  one  in 
close  custody.  Hohnee  v.  Lanemg^  3  Johns.  Cas.  73 ;  Peters  v. 
Henry ^  6  Johns.  121 ;  Coman  v.  Storm^  26  How.  84.  Although 
it  was  also  held  to  the  contrary,  in  Bylandt  v.  Cometock^  25  How. 
429,  the  language  of  the  present  section  determines  the  question, 
overruling  the  authorities  to  the  contrary,  it  having  been  drafted  by 
the  codifiers  with  that  view.  The  object  of  the  statute  is  the  dis- 
charge of  honest  debtors  who  make  an  honest  and  full  surrender 
of  all  their  property  for  their  creditors.  Matter  of  Brady y  69 
K.  T.  215. 

§  2201.  Application  for  such  a  discluurge  most  be  made  by  petition,  addressed 
to  the  court  from  which  the  execution  issued;  or  to  the  County  Ck>urt  of  the  county 
in  which  he  is  imprisoned;  or,  if  he  is  imprisoned  in  the  city  of  New  York,  to  the 
Court  of  Common  Pleas  for  that  city  and  county. 

An  application  for  the  discharge  of  an  insolvent  debtor  may  be 
made  in  the  court  out  of  which  the  execution  issued.  Matter  of 
Irving^  3  How.  (N.  S.)  236.  While  the  form  of  the  petition  is  not 
prescribed  by  the  statute,  enough  must  appear  upon  the  face  of  it 
to  give  the  oflScer  jurisdiction.  All  the  facts  to  entitle  the  applicant 
to  a  discharge  must  appear,  more  particularly  all  jurisdictional  facts. 
Brovme  v.  Bradley ^  5  Abb.  141 ;  People  v.  Brooke^  40  How.  165. 
Where  the  petition  showed  that  the  judgment  on  which  the  petition 
was  taken  in  execution  exceeded  $600,  but  did  not  also  show  that 
he  had  been  imprisoned  three  months,  it  was  held  on  motion  by  the 
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plaintiff  to  issue  a  new  execation  against  the  body  of  the  debtor, 
that  the  petition  was  defective,  and  the  discharge  granted  npon  it 
void  for  want  of  jurisdiction.  People  v.  Bancker^  5  N.  T.  106. 
The  omission  of  an  account  of  the  debtor's  real  and  personal  estate 
as  it  existed  at  the  time  of  the  arrest  is  not  supplied  by  allegations 
1  in  the  petition,  that  prior  to  the  rendition  of  the  judgment  the 
debtor  was  adjudged  a  bankrupt,  and  an  assignee  in  bankruptcy 
appointed.  BvUymore  v.  Cooper^  46  N.  Y.  236.  The  mere  fact 
that  his  imprisonment  under  the  execution  and  order  of  arrest  has 
continued  for  three  months  is  not  sufficient.  Duaart  v.  Delacroixj 
1  Abb.  (N.  S.)  409.  Proof  that  the  insolvent  resided  or  was  im- 
prisoned in  the  county  where  the  application  was  made  was  required 
as  jurisdictional,  under  the  Hevised  Statutes.  People  v.  Machado^ 
14  Abb.  460.  An  insolvent  debtor,  whose  petition  for  a  discharge 
has  been  refused  because  his  proceedings  are  adjudged  to  be  not  just 
and  fair,  in  that  he  failed  to  include  in  his  petition  an  account  of 
some  of  his  property,  cannot  be  permitted  to  present  a  new  petition, 
including  such  property,  and  stating  no  new  facts  to  explain  or  jus- 
tify his  acts  in  his  former  proceeding,  but  he  will  be  left  to  an  appli- 
cation to  reopen  the  former  proceeding,  upon  proof  of  the  good 
faith  of  the  matters  charged  upon  him  in  that  proceeding.  MaMer 
of  Thomaa^  10  Abb.  (N.  S.)  114.  A  petition  for  the  discharge  of 
an  imprisoned  debtor  sufficiently  sets  forth  the  cause  of  his  impris- 
onment if  it  alleges  that  he  is  confined  in  the  county  jail  by  virtue 
of  an  execution  against  his  person,  issued  in  a  civil  action,  brought 
by  a  person  therein  named.  Ex  parte  ChappeU^  23  Hun,  179.  The 
application  was  required  to  be  to  the  court  under  the  Eevised  Stat- 
utes. Maikexoi  Case^  14  Abb.  116;  Matter  of  Walher^  2  Duer, 
655.  The  fact  that  the  petition  is  addressed  to  the  judge  and  not  to 
the  court  does  not  invalidate  the  discliarge.  Borthwick  v.  Howey  27 
Hun,  505. 

§  2202.  A  persoQ  so  imprisoned  may  apply  for  such  a  discbarge,  at  any  time; 
unless  the  sum,  or,  where  he  is  imprisoned  by  virtue  of  two  or  more  executions, 
the  aggregate  of  the  sums,  for  which  he  is  imprisoned,  exceeds  five  hundred  dol- 
lars; in  which  case,  he  cannot  present  such  a  petition,  until  he  has  been  impris* 
oned,  by  virtue  of  the  execution  or  executions,  for  at  least  three  months. 

A  discharge  is  void  where  the  papers  fail  to  show  the  debtor  has 
been  imprisoned  for  three  months.  Browne  v.  Bradley^  5  Abb. 
141.  An  application  for  a  discharge  must  show  that  the  arrest  is 
for  over  $500,  and  that  he  has  been  imprisoned  more  than  three 
months.  An  objection  to  the  jurisdiction  on  this  ground  may  be 
taken  at  any  time.    MaMer  of  RosetAergy  10  Abb.  (N.  S.)  450. 
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§  2303.  The  petition  must  be  in  writing;  it  must  be  signed  by  the  petitioner; 
and  it  must  state  the  cause  of  his  imprisonment  by  setting  forth  a  copy,  or  the 
substance  of  the  execution,  or,  if  there  are  two  or  more  executions,  of  each  of 
them.  The  petitioner  must  annex  thereto,  and  present  therewith,  a  schedule, 
containing  a  just  and  true  account  of  all  his  property,  and  of  all  charges  affecting 
the  same;  as  the  property  and  charges  existed  at  the  time  when  he  was  first  im- 
prisoned, and  also  as  they  exist  at  the  time  when  the  petition  is  prepared;  to- 
gether with  a  just  and  true  account  of  all  deeds,  securities,  books,  vouchers  and 
papers  relating  to  the  property,  and  to  the  charges  thereupon. 

The  statute  is  imperative  that  the  papers  presented  to  the  court 
shall  conform  with  exactness  to  its  provisions.  It  is  requisite  to 
jurisdiction  of  a  petition  for  a  discharge  that  an  accoimt  of  the  real 
and  personal  estate  be  given  as  it  existed  at  the  time  of  preparing 
the  petition.  This  is  to  prevent  payments  and  transfers  of  property 
toother  creditors  than  the  execution  creditor  during  the  time  of  the 
imprisonment.  It  must  contain  an  account,  as  required  by  statute. 
A  statement  that  the  petitioner,  prior  to  the  rendition  of  the  judg- 
ment on  which  he  was  arrested,  was  declared  bankrupt,  and  an  as- 
signee of  all  his  property  appointed,  in  whom  title  has  vested,  does 
not  supply  the  defect  of  an  account  of  his  property  at  the  time  he 
was  arrested.  No  account  or  statement  of  creditors  is  required, 
since  no  creditors  are  interested  in  the  proceeding  except  such  as 
have  the  debtor  on  execution.  BuUyrtiore  v.  Cooper^  46  N.  Y.  236 ; 
People  V.  BanckeTy  5  id.  106  ;  People  v.  BrookSy  40  How.  165 ; 
RaU  V.  KeUoggy  12  N.  T.  325.  A  petition  on  application  to  dis- 
charge from  arrest  one  held  under  execution,  in  describing  the  judg- 
ment on  which  it  issued,  gave  the  name  of  but  one  of  two  plaintiffs, 
and  but  one  of  two  defendants.  It  was  held  that  the  omission  to 
name  all  the  parties  in  the  petition  was  not  fatal  to  the  validity  of 
the  discharge.     Goodwin  v.  Ghriffisy  88  N.  Y.  629. 

Form  of  Petition. 

To  the  Supreme  Court  of  the  State  of  New  York  : 

The  petition  of  Stephen  Harp,  of  the  town  of  Hurley,  county  of 
Ulster,  N.  Y.,  respectfully  shows  to  the  court  that  the  petitioner  is  a 
prisoner  confined  in  the  jail  of  the  county  of  Ulster,  on  an  execution 
against  the  person,  issued  out  of  this  court,  in  a  civil  action,  wherein 
Charles  French  is  plaintiff  and  your  petitioner  is  defendant ;  and  in 
which  action  judgment  was  rendered  against  your  petitioner  for  the 
sum  of  $854.35,  on  the  23d  day  of  June,  1884.  That  the  said  sum  of 
1854.35  is  now  due  and  unpaid  on  said  execution,  and  that  your  pe- 
titioner has  been  imprisoned  on  said  execution  for  more  than  three 
months. 

And  your  petitioner  further  shows  that  hereto  annexed,  and  marked 
as  schedules  "A"  and  '*  B,^'  is  a  just  and  true  account  of  all  his  estate, 
real  and  personal,  in  law  and  equity,  and  of  all  charges  affecting  the 
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same,  both  as  such  estate  and  charges  existed  at  the  time  of  preparing 
the  petition,  together  with  a  just  and  true  account  of  all  deeds,  secu- 
rities, books  and  writings  whatsoever  relating  to  the  said  estate  and 
the  charges  thereon,  with  the  names  and  places  of  abode  of  the  wit- 
nesses to  such  deeds,  securities  and  writings. 

Your  petitioner  therefore  prays  the  order  of  this  court,  directing  the 
sheriff  of  said  county  to  biine  your  petitioner  into  this  court  on  a  day 
assigned  for  that  purpose,  that  your  petitioner  may  be  discharged 
from  his  said  imprisonment  on  his  compliance  with  the  provisions  of 
the  Code  of  Civil  Procedure;  and  that  jour  petitioner  may  have  such 
further  or  other  relief  as  he  maj  be  entitled  to  under  the  provisions  of 
the  statute  authorizing  debtors  imprisoned  on  execution  in  civil  causes 
to  be  discharged  from  imprisonment. 

Dated  January  1, 1885.  {Signature.) 

§  2204.  An  affidayit,  in  the  following  form,  subscribed  and  taken  hj  the  peti- 
tioner, on  the  day  of  the  presentation  of  the  petition,  most  be  annexed  to  the 
petition  and  schednle: 

*'  I, ,  do  swear  "  (or  "  affirm/'  as  the  case  may  be,)  "  that  tho  matters 

of  fact,  stated  in  the  petition  and  schedule  hereto  annexed,  are,  in  aU  respects, 
just  and  true;  and  that  I  have  not,  at  any  time  or  in  any  manner  whatsoever,  dis- 
posed of  or  made  over  any  port  of  my  property,  not  exempt  by  express  provision 
of  law  from  levy  and  sale  by  virtue  of  an  execution,  for  the  future  benefit  of  my- 
self or  my  family,  or  disposed  of  or  made  over  any  part  of  my  property,  with  in- 
tent to  injure  or  defraud  any  of  my  creditors." 

The  court  does  not  obtain  jurisdiction  to  discharge  the  prisoner 
unless  he  verifies  the  petition  at  the  time  he  presents  it,  and  the 
affidavit  is  a  prerequisite  to  jurisdiction.  B7'owne  v,  Bradley^  6 
Abb.  141 ;  BuWyrruyre  v.  Cooper^  2  Lans.  71 ;  affirmed,  46  N.  T.  236. 
See  EiUyer  v.  Roaenberyy  11  Abb.  (N.  S.)  402.  The  affidavit  under 
the  Revised  Statutes  was  not  required  to  be  indorsed  and  sworn  to 
in  presence  of  the  court,  but  at  time  of  its  presentation,  it  must  have 
been  sworn  to  by  the  applicant.  Richmond  v.  Praim^  24  Hun, 
578.  It  is  held  in  Scha^er  v.  Bisely,  6  State  Eep.  417,  that  the 
affidavit  must  be  made  on  the  day  of  the  presentation  of  the  pe- 
tition and  not  previously,  and  it  is  intimated  that  no  copy  of  affida- 
vit need  be  served.  This  necessarily  follows  if  this  rule  is  strictly 
followed,  and  it  seems  to  be  jurisdictional.  Under  the  requirement 
of  this  section  as  to  the  affidavit,  it  is  held  in  Matter  of  Brown^  39 
Hun,  27,  that  if  it  be  shown  that  the  creditor  was  in  any  way  de- 
frauded or  injured  by  the  transaction  alleged  to  be  fraudulent,  proof 
thereof  may  be  given  whether  such  transaction  preceded  or  fol- 
lowed the  recovery  of  the  judgment  by  such  creditor,  or  even  the 
inception  of  the  cause  of  action  on  which  such  judgment  was  re- 
covered- 

§  2205.  At  least  fourteen  days  before  the  petition  is  presented,  the  petitioner 
must  serve,  upon  the  creditor  in  each  execution,  by  virtue  of  which  he  is  impris- 
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oned,  a  copy  of  the  petition,  and  of  the  schedule;  together  with  a  written  notice 
of  the  time  when,  and  place  where,  they  will  be  presented.  If,  by  reason  of 
chants  occurring  after  the  service,  it  is  necessary,  before  presenting  the  petition 
and  schedule,  to  correct  any  statement  contained  in  the  schedule,  the  correction 
may  be  made  by  a  supplemental  schedule,  a  copy  of  which  need  not  be  served, 
unless  the  court  so  directs. 

Notice  of  application  was  for  a  term  to  be  held  at  the  court-house  ; 
the  order  was  at  a  term  of  court  at  office  of  county  judge.  Held^  that 
it  was  to  be  presumed  that  such  office  was  at  the  court-house,  and  that 
the  order  was  made  at  a  regular  term  of  the  court.  Goodwin  v. 
Oriffis^  88  N.  Y.  630.  The  same  case  holds  that  where  one  of 
plaintiffs  signed  an  admission  of  service  and  he  was  sole  owner  of 
judgment,  it  was  sufficient. 

Form  of  Notice  of  Motio7i. 


In  the  Matter  of  the  Application  of 
Stephen  Harp,  an  Insolvent  Debtor, 
to  be  discharged  from  imprisonment. 


To  Henry  G.  Williams: 

Sir  —  Please  take  notice,  that  I  shall  present  to  the  Supreme 
Court,  at  the  next  Special  Term  thereof,  to  be  held  at  the  court-house 
at  Kingston,  in  the  said  county  of  Ulster,  on  the  27th  day  of  Janu- 
ary, 1885,  at  ten  o'clock  in  the  forenoon  on  that  day,  or  as  soon  there- 
after as  counsel  can  be  heard,  the  petition  together  with  the  account 
annexed  thereto,  with  copies  whereof  you  are  herewith  served,  and 
that  I  shall  then  and  there  apply  to  the  said  court  that  the  prayer  of 
said  petition  be  granted. 

(Dated.)  W.  S.  Febdenbubgh, 

Attorney  for  Stephen  Harp. 

§  2206.  The  papers,  specified  in  the  last  section,  may  be  served,  either  npon 
the  creditor  or  his  representative,  or  upon  the  attorney  whose  name  is  subscribed 
to  the  execution;  and,  in  either  case,  in  the  manner  prescribed  in  this  act  for  the 
service  of  a  paper  npon  an  attorney,  in  an  action  in  the  Supreme  Court.  Where 
it  is  made  to  appear,  by  affidavit,  to  the  satisfaction  of  the  court,  that  service  can* 
not,  with  due  diligence,  be  so  made  within  the  State,  upon  either,  the  court  may 
make  an  order,  prescribing  the  mode  of  service,  or  directing  the  publication  of  a 
notice  in  lieu  of  service,  in  such  a  manner  and  for  such  a  length  of  time,  as  it 
thinks  proper;  and  thereupon  it  may  direct  an  adjournment  of  the  hearing  to 
euch  a  time  as  it  thinks  proper. 

§  2207.  Where  the  State  is  a  creditor,  the  papers  must  be  served  upon  the  at- 
torney-general, who  must  represent  the  State  in  the  proceedings. 

§  2208.  Upon  the  presentation  of  the  petition,  schedule,  and  affidavit  with  due 
proof  of  service  or  publication,  as  prescribed  in  the  last  three  sections,  the  court 
must  make  an  order,  directing  the  petitioner  to  be  brought  before  it,  on  a  day 
designated  therein;  and  on  that  day,  or  on  such  other  days  as  it  appoints,  the 
court  must,  in  a  summary  way,  hear  the  allegations  and  proofs  of  the  parties. 
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If  tlie  court  is  satisfied  that  the  petition  and  schedule  are  correct,  and  that  the 
petitioner's  proceedings  are  just  and  fair,  it  must  make  an  order,  directing  the 
petitioner  to  execute,  to  one  or  more  trustees,  designated  in  the  order,  an  assign- 
ment of  all  his  property,  not  expressly  exempt  by  law  from  levy  and  sale  by 
virtue  of  an  execution;  or  of  so  much  thereof  as  is  sufficient  to  satisfy  the  execu- 
tion or  executions,  by  virtue  of  which  he  is  imprisoned. 

A  judgment  debtor  is  not  entitled  to  his  discharge  where  he  has 
disposed  of  his  property  with  intent  to  defraud  the  creditor  at  whose 
suit  he  is  imprisoned.  Coffin  y.^Gourlay^  9  Week.  Dig.  498;  S.  C,  20 
Hun,  408.  It  is  enough  to  show  that  the  proceedings  oa  the  part  of 
the  debtor  were  not  "  just  and  fair  "  if  the  creditor  establishes  upon 
the  hearing  that  the  debtor  has  disposed  of  or  made  over  any  part  of 
his  property  with  intent  to  injure  or  defraud  any  of  his  creditors, 
although  such  act  was  committed  before  the  commencement  of  the 
action  in  which  he  is  imprisoned,  provided  they  are  shown  to  be  so 
far  connected  with  the  action  as  to  be  grounds  for  the  order  on  which 
his  imprisonment  was  based.  The  fraudulent  disposition  need  not 
have  been  made  with  a  view  to  his  discharge.  Matter  of  Brady ^  69 
K.  T.  215  ;  affirmed,  8  Hun,  437.  But  what  is  required  is  that  the 
proceedings  of  the  debtor  have  been  just  and  fair.  With  respect  to 
the  matters  that  he  is  required  to  swear  to  in  the  affidavit,  thcro  is 
nothing  in  the  statute  that  would  authorize  holding  that  a  debtor 
cannot  be  discharged  because  he  has  made  a  false  and  fraudulent  repre- 
sentation as  to  the  solvency  of  a  person  to  whom  credit  was  given 
by  the  person  who  has  recovered  ajudgment  for  damages  against  the 
prisoner  for  the  injury  thus  sustained.  Matter  of  Fowler^  59  How. 
148. 

Still  a  discharge  will  be  refused  on  the  ground  that  a  fraudulent 
mortgage  of  property  was  made  before  the  commencement  of  the 
action,  but  in  view  of  its  commencement,  though  in  no  way  con- 
zaected  with  the  subject  of  the  action.  Gaul  v.  GlarJcy  1  Week- 
Dig.  209.  It  was  held  that  the  "proceedings  "  referred  to  might  be 
transactions  prior  to  the  application.  Matter  of  Watson^  2  E.  D.  S. 
429.  Although  the  Marine  Court  seems  to  have  held  a  different  rule 
in  Sparks  v.  Andrews^  7  Week.  Dig.  276.  See,  also.  People  v.  White, 
14  How.  498,  and  Matter  of  Finch,  59  id.  145.  In  Matter  ofFow^ 
ler,  59  How.  148,  it  is  held  that  the  proceedings  are  by  this  section 
required  to  be  just  and  fair  in  respect  to  the  matters  he  is  required 
to  swear  to  in  the  petition,  and  that  the  affidavit  means  any  disposi- 
tion of  his  property  made  with  intent  to  defraud  existing  creditors. 
In  Suydam  v.  Belknap,  20  Hun,  87,  the  Case  of  Brady,  69  N.  Y. 
215,  is  distinguished.     A  debtor's  proceedings  are  not  just  and  fair 
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if  he  lias  procured  by  fraud  property  from  the  execution  creditor,  or 
aided  others  in  so  doing,  but  if  he  was  innocent  of  the  fraud,  though 
legally  liable  for  the  debt,  he  may  be  discharged.     It  is  not  neces- 
sary, however,  that  he  or  his  family  should  have  been  benefited,  to 
bar  a  discharge,  if  the  creditor  was  defrauded  by  his  act.     Matter 
of  Roberta^  59  How.  136 ;  Matter  of  FincTc,  id.  143 ;  Matter  of 
Tomkina^  3  Law  Bull.  8.     Where  a  defaulter  could  not  account 
for  property  misappropriated,  except  as  to  a  portion  conveyed  away, 
and  not  specified  in   his  inventory,  held  he  could  not  have  the 
benefit  of  the  act.     People  v.    White^    14  How.   498.      Where 
the  petitioner,  after  imprisonment,  filed  a  voluntary  petition   in 
bankruptcy,  and,  by  virtue  of  it,  assigned  all  his  property  to  the 
assignee  in  bankruptcy,  and  then  filed  his  petition  for  a  discharge 
tinder  this  act,  held^  that  such  disposition  of  his  property  was  a 
fraud  on  the  act,  and  a  ground  for  refusing  the  discharge.     People 
V.  Brooke^  40  How.  166 ;  Spear  v.  Wardwell,  1  N.  T.  144;  Hall  v. 
Kellogg^  12  id.   325.      But   where  the   debtor  was    charged    in 
execution,  after  petition  filed  in  bankruptcy,  it  was  held  to  be  a 
valid  disposition  of  his  property,  and  no  bar  to  his  discharge.     A 
creditor  cannot  contest  the  dischs^rge  who  is  in  no  way  injured  or 
defrauded.      Matter  of  Brady^  69   N.   Y.   215.     Only  existing 
creditors  at  the  time  can  complain  that  the  debtor  at  one  time  con- 
veyed all  his  property  with  intent  to  defraud  his  creditors.     The 
fraud  which  the  bankrupt  must  be  guilty  of  is  not  the  fraud  in  con- 
tracting the  debt  or  liability,  but  fraud  in  the  subsequent  disposition 
of  his  property  to  evade  such  liability.     In  re  Pearce^  29  Hun,  270. 
The  fact  that  the  defendant  converted  funds  received  in  a  fiduciary 
capacity  does  not  prevent  bis  discharge,  as  it  was  not  his  own  money. 
Suydam  v.  Belkna^^  20  Hun,  87.     But  it  was  also  held  in  Matter 
of  Tomkinsy  3  Law  Bull.  8,  that  where  a  debtor  seeks  discharge 
from  imprisonment  on  a  judgment  for  money  received  in  a  fiduciary 
capacity,  he  must  show  what  he  has  done  with  the  money.    Personal 
participation  by  the  petitioner  in  a  fraud  perpetrated  by  a  firm  of 
which  he  was  a  member  must  be  shown  to  justify  the  court  in 
denying  a  discharge.     A  judgment  that  the  firm  has  been  guilty  of 
a  fraudulent  disposition  of  its  property  does  not  necessarily  preclude 
his  discharge  as  one  of  the  partners.     Matter  of  Benson,  11  Week. 
Dig.  394.     The  General  Term  will  not  review  the  determination  of 
the  County  Court,  whether  the  schedules  of  the  debtor  are  just  and 
fair.     Richmond  v.  Praim,  24  Hun,  578.    A  debtor  has  a  right  to 
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prefer  any  creditor,  or  defeat  a  preference  to  any  creditor  by  a  gen- 
eral assignment  or  other  preference.  It  is  snfficicnt  if  the  intent  be 
to  pay  honest  debts.  In  re  Pearce^  29  Hiin,  270 ;  Roawog  v.  Sey- 
mouVy  7  Robt.  429 ;  Coming  v.  White^  2  Paige,  567.  It  is  said  a 
debtor  is  not  entitled  to  his  discharge  if  it  appears  he  has  been  in 
the  enjoyment  of  an  income,  and  expended  it  in  the  support  of  his 
family  without  any  effort  to  pay  the  judgment,  and  the  circum- 
stances are  such  that  he  might  have  set  apart  a  portion  of  his  income 
to  apply  on  the  judgment,  for  omitting  to  do  so  is  not  "  just  and 
fair."  Matter  of  Donoghue^  17  Abb.  N.  C.  277.  A  debtor  can- 
not be  discharged  who  has  disposed  of  his  property  to  defraud 
creditors,  whether  it  was  before  or  after  action  in  which  he  was 
arrested,  but,  to  prevent  a  discharge,  there  must  have  been  an  intent 
to  defraud  existing  creditors,  of  whom  the  creditor  contesting  the 
discharge  must  have  been  one.  In  re  HaigfUy  11  Civ.  Pro.  227. 
A  judgment  debtor  imprisoned  under  a  judgment  for  money 
obtained  by  him  by  fraud,  who  has  used  such  money  in  maintaining 
himself  and  family,  is  deemed  to  have  disposed  of  such  money  with 
intent  to  defraud  the  creditor,  and  cannot  be  discharged  under  sec- 
tion 2200,  etc.  Following  In  re  Finch,  59  How.  145;  In  re 
HobertSy  id.  186 ;  Matter  of  LoweU,  8  Civ.  Pro.  5. 

Where  the  insolvent,  just  prior  to  a  general  assignment  by  his  firm, 
permitted  his  wife  to  withdraw  all  his  ready  money  in  the  firm  on 
account  of  indebtedness  to  her,  had  collected  firm  moneys  and  ap- 
plied to  his  own  use,  etc.,  it  was  held  that  his  proceedings  had  not 
been  just  and  fair,  and  his  application  for  a  discharge  denied.  In 
re  Howee^  9  Oiv.  Pro.  17.  In  an  action  against  a  sheriff  for  an  es- 
cape, the  defense  was  set  up  that  the  imprisoned  debtor  had  been 
legally  discharged,  pursuant  to  the  directions  contained  in  Code  of 
Civil  Procedure,  section  2212.  Held^  that  the  fact  that  the  petition 
for  the  discharge  was  in  writing,  and  that  a  schedule  was  annexed 
as  required  by  Code  of  Civil  Procedure,  section  2203,  being  shown 
upon  the  trial,  supplied  the  want  of  those  allegations  in  the  order  of 
discharge.  Held,  that  the  aflSdavit  required  to  be  annexed  to  the 
petition  and  schedule  by  Code  of  Civil  Procedure,  section  2204,  must 
be  subscribed  and  taken,  as  therein  provided,  by  the  petitioner  on 
the  day  of  the  presentation  of  the  petition.  Held^  that  an  order 
for  the  discharge  of  an  imprisoned  debtor  which  did  not  recite  the 
fact  of  an  affidavit  made  and  annexed,  pursuant  to  the  provisions  of 
Code  of  Civil  Procedure,  section  2204,  when,  in  fact,  such  affidavit 
was  not  made  on  the  day  therein  specified,  did  not  protect  the 
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officer  making  the  discharge  as  directed.     Schaffer  v.   liisely,  6 
State  Rep.  417. 

§  2209.  Upon  sufficient  cause  being  shown  bj  a  creditor,  tlie  court  may,  from 
time  to  time,  adjourn  the  hearing;  but  not  to  a  daj  later  than  three  months  after 
the  presentation  of  the  petition. 

Where  the  petitioners  failed  to  appear  on  the  day  to  which  the 
hearing  had  been  adjonrned,  and  the  proceedings  were  dismissed 
with  leave  to  come  in  on  terms,  and  the  petitioner  moved  to  open 
the  default,  it  was  held  that  the  court  had  lost  jurisdiction  by  the 
omission  to  adjourn  the  proceeding  on  the  day  assigned  for  the 
hearing.  Bylandt  v.  Com^tock^  25  How.  429.  And  when  the 
proceedings  were  not  adjourned  to  the  next  term,  the  adjournment 
of  the  court  without  day  put  an  end  to  them.  People  v.  Brooks^ 
40  How.  165. 

g  2210.  An  objection  to  a  matter  of  form  shall  not  be  received  upon  an  ad- 
journed day;  and,  unless  the  opposing  creditor  satisfies  the  court  that  the  pro- 
ceedings  on  the  part  of  the  petitioner  are  not  just  and  fair,  the  court  must  direct 
an  assignment,  as  prescribed  in  the  last  section  but  one,  and  must  grant  a  dis- 
charge, as  prescribed  in  the  following  sections  of  this  article. 

For  form  for  order,  see  precedent  under  section  2174. 

g  2211.  The  assignment  must  be  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county,  and  must  be  recorded  in  the  clerk's 
office  of  the  county  where  the  petitioner  is  imprisoned.  Where  it  appears,  from 
the  schedule  or  otherwise,  that  real  property  will  pass  thereby,  the  assignment 
must  also  be  recorded  as  a  deed,  in  the  proper  office  for  recording  deeds,  of  each 
county  where  the  real  property  is  situated.  The  assignment  vests  in  the  trustee 
or  trustees,  for  the  benefit  of  the  judgment  creditors  in  the  executions,  by  virtue 
of  which  the  petitioner  is  imprisoned,  all  the  estate,  right,  title,  and  interest  of 
the  petitioner  in  and  to  the  property  so  directed  to  be  assigned. 

The  design  of  this  section  is  to  leave  it  to  the  sound  discretion  of 
the  court  whether  to  require  any  security,  and,  if  any,  then  to  fix 
the  form  of  the  security,  and  the  amount  according  to  the  circum- 
stances of  each  particular  case.  Roswog  v.  Seym  our ^  7  Robt.  429. 
The  assignment  must  include  all  property  which  the  debtor  has  at 
the  time  when  it  is  ordered  and  made,  and  not  merely  such  as  he  had 
at  the  time  of  filing  the  petition.     Borthwick  v.  Howe^  27  Hun,  505. 

Form  of  assignment  as  under  section  2175.  Form  of  certificate 
as  under  section  2178. 

g  2212.  Upon  the  production,  by  the  petitioner,  of  satisfactory  evidence  that 
the  petitioner  has  actually  delivered  to  the  trustee  or  trustees  all  the  property  so 
directed  to  be  assigned,  which  Is  capable  of  delivery;  or  upon  the  petitioners  giv- 
ing security,  approved  by  the  court,  for  the  future  delivery  thereof;  the  court 
must  make  an  order,  discharging  the  petitioner  from  imprisonment,  by  virtue  of 
each  execution,  specified  in  his  petition.    The  sheriff,  upon  being  served  with  a 
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certified  copy  of  the  order,  must  discharge  the  petitioner  as  directed  therein, 
without  anj  detention  on  account  of  fees. 

Form  of  order  as  under  section  2178. 

It  was  held  In  re  Yon  Schoening^  1  Law  Bull.  4,  that  the  affidavit  of 
the  assignee  that  the  property  of  the  debtor  had  been  delivered  to  him 
amounts  to  a  certificate  of  that  fact,  and  is  sufficient.  If  the  order  is 
relied  upon  without  proof  aliunde  of  the  facts  needful  for  jurisdic- 
tion, the  recitals  should  be  full,  but  otherwise  no  recitals  are  absolutely 
necessary.  It  is  valid  if  the  facts  exist  which  render  it  so,  whether 
recited  or  not,  but  for  the  protection  of  the  sheriff  in  discharging 
the  prisoner,  it  should  QonivAu  prima  fads  evidence  of  regularity  of 
the  proceeding8,and  show  sufficient  jurisdictional  facts.  BvJlymore 
V.  Cooper y  46  N.  T.  236  ;  Bennett  v.  BurcK^  1  Den.  141 ;  Devlin  v. 
Cooper^  84  N.  Y.  410.  If  the  order  for  discharge  omits  the  recital 
of  a  material  fact,  the  fact  may  be  shown  aliwude.  Goodwin  v. 
Griffin^  88  N.  Y.  630.  The  debtor  must  assign  all  the  property  he 
has  at  the  time  he  is  ordered  to  make  the  assignment,  not  what  he 
had  at  time  of  making  petition.  There  must  be  some  good  evidence 
of  delivery  of  property  to  assignee  to  justify  a  discharge.  Borth- 
vyick  V.  HowSj  27  Hun,  505. 

§  2213.  Notwithstanding  such  a  discharge,  the  judgment  creditor  in  the  execu* 
tion  has  the  same  remedies,  against  the  propertf  of  the  .petitioner,  for  any  sum 
due  upon  his  judgment,  which  he  had  hefore  the  execution  was  issued;  but  the 
petitioner  shall  not,  except  as  is  otherwise  specially  prescribed  in  the  next  sec- 
tion, be  again  imprisoned  by  virtue  of  an  execution  upon  the  same  judgment,  or 
arrested  in  an  action  thereupon. 

§  2214.  If  the  petitioner  is  convicted  of  perjury,  committed  in  any  of  the  pro- 
ceedings upon  his  petition,  any  judgment  creditor,  by  virtue  of  whose  execution 
he  was  imprisoned,  may  issue  a  new  execution  against  his  person. 

g  2215.  The  trustee  must  collect  the  demands,  and  sell  the  other  property 
assigned  to  him.  He  must  apply  the  proceeds  thereof,  after  deducting  his  com- 
missions and  expenses  allowed  by  law,  as  follows: 

1.  To  the  payment  of  the  jail  fees,  upon  the  imprisonment  and  discharge  of  the 
petitioner. 

2.  If  any  surplus  remains,  to  the  payment  of  the  creditors,  by  virtue  of  whose 
executions  the  petitioner  was  imprisoned,  when  he  presented  his  petition;  or,  if 
there  is  not  enough  to  pay  them  in  full,  to  the  payment,  to  each,  of  a  propor- 
tionate part  of  the  sum  due  upon  his  execution. 

8.  If  any  surplus  remains,  he  must  pay  it  over  to  the  petitioner,  or  his  executor 
or  administrator. 

Personal  service  upon  a  creditor,  or  his  attorney,  of  written  notice  of  the  time 
and  place  of  making  a  distribution,  as  prescribed  in  subdivision  second  of  this 
section,  has  the  same  effect  as  publishing  a  notice  thereof,  in  a  case  prescribed 
by  law. 

§  2216.  Where  a  person  has  been  imprisoned,  by  virtue  of  an  execution,  for  the 
space  of  three  months  after  he  was  entitled,  by  the  provisions  of  this  article,  to 
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apply  for  a  discharge;  and  liajs  neither  made  such  an  application,  nor  applied  for 
his  discharge  under  the  provisions  of  article  first  of  this  title;  the  judgment 
creditor,  hj  virtue  of  whose  execution  he  is  imprisoned,  may  serve  upon  the 
prisoner  a  written  notice,  requiring  him  to  apply  for  his  discharge,  according  to 
the  provisions  of  this  article. 

%  2217.  If  the  prisoner  does  not,  within  thirty  days  after  personal  service  of 
such  a  notice,  either  present  a  petition  to  the  proper  court,  as  prescribed  in  article 
first  of  this  title,  or  serve,  upon  the  creditor  giving  the  notice,  a  copy  of  a  petition 
and  schedule,  with  a  notice  of  his  intention  to  apply  for  his  discharge,  as  pre- 
scribed in  this  article;  or  if,  after  such  a  presentation  or  service,  he  does  not 
diligently  proceed  thereupon  to  a  decision,  he  shall  be  forever  barred  from 
obtaining  his  discharge  under  the  provisions  of  this  article,  or  of  article  first  of 
this  title. 

§  2218.  Neither  of  the  following  named  persons  shall  be  discharged  from 
imprisonment,  under  the  provisions  of  this  article: 

1.  A  person  owing  a  debt  or  duty  to  the  United  States. 

2.  A  person  owing  a  debt  or  duty  to  the  State,  for  taxes  or  for  money  received 
or  collected  by  any  person,  as  a  public  ofiicer,  or  in  a  fiduciary  capacity,  or  a 
cause  of  action  specified  in  section  one  thousand  nine  hundred  and  sixty-nine  of 
this  act,  or  a  judgment  recovered  upon  such  a  cause  of  action. 

Appeal.  —  The  Court  of  Appeals  will  not  interfere  with  a  finding 
of  fact  as  to  the  intent  with  which  a  debtor  disposed  of  his  property. 
JUatte?*  of  Sedgvnckj  12  Week.  Dig.  270.  An  adjudication  on  the 
merits  is  held  a  bar  to  future  application.  Matter  of  Roberts^  10 
Hun,  253 ;  59  How.  130.  Reversed  70  N.  Y.  5,  but  not  on  point 
discussed  below.  In  Matter  of  Brady ^  69  N.  Y.  215,  a  proceeding 
under  the  Revised  Statutes,  it  was  held  that  the  riglit  to  review  a 
Special  Term  decision,  in  a  matter  affecting  a  substantial  right,  being 
general  and  fundamental,  will  be  deemed  to  exist  unless  the  intent 
to  destroy  it  is  expressed  with  great  clearness. 


CHAPTER    XI. 


GENERAL   ASSIGNMENTS. 


The  purpose  of  this  work  being  to  treat  only  of  such  mattei'S  as 
are  by  the  Code  termed  ''  Special  Proceedings,"  and  as  to  which  it 
lays  down  the  rules  of  practice,  the  consideration  of  general  assign- 
ments does  not  come  strictly  within  the  line  intended  to  be  fol- 
lowed- But  several  reasons  seem  to  render  it  extremely  desirable 
that  the  subject  should  be  considered  in  connection  with  proceed- 
ings of  a  like  general  character.  By  chapter  380,  Laws  of  1885, 
all  the  powers  theretofore  conferred  upon  County  Courts  and  county 
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judges  are  conferred  upon  the  Supreme  Court  and  justices  thereof, 
thus  giving  a  wider  scope  to  the  proceeding,  and  assimilating  it 
more  closely  to  those  provided  for  by  the  Code.  It  is,  too,  very 
closely  allied  in  its  objects  to  the  proceedings  with  reference  to  in- 
solvent debtors,  and  has  become  a  subject  of  very  considerable  im- 
portance ;  so  much  so  that  a  treatise  upon  practice  in  special  pro- 
ceedings would  be  incomplete  were  it  to  leave  the  practitioner  to 
refer  simply  to  the  statute,  or  oblige  him  to  examine  a  work  devoted 
entirely  to  that  proceeding.  Assignments  for  the  benefit  of  cred- 
itors arose  as  a  matter  of  practice,  and  were  not  in  the  first  instance 
provided  for  or  even  regulated  by  statute ;  in  fact,  are  said  to  have 
grown  up  in  this  country.  Dunham  v.  WatermaUy  17  N.  T.  9. 
They  were  first  rea:ulated  by  statute  in  this  State  in  1860,  and  cer- 
tain restrictions  placed  upon  them,  and  the  manner  in  which  the 
trust  should  be  executed  pointed  out.  The  County  Court  was 
given  jurisdiction  of  and  control  over  the  matter,  and  the  statute 
was  amended  from  time  to  time  until,  in  1877,  the  General  Assign- 
ment Act  was  put  in  substantially  its  present  form,  retaining  most 
of  the  features  of  the  act  of  1860,  but  much  fuller  in  its  details,  and 
more  far  reaching  in  its  operation.  Under  it  a  large  number  of  ad- 
judications have  been  made,  while  many  of  those  made  previous  to 
any  statute  on  the  subject  are  still  useful  in  construing  its  provisions. 
A  history  of  the  law  as  to  voluntary  assignments  for  the  benefit  of 
creditors  is  given,  and  the  analogy  between  the  General  Assignment 
Act  and  the  statutes  relating  to  the  administration  of  decedents' 
estates  is  considered  in  Matter  of  Ludington^  5  Abb.  X.  C.  307. 

Assignments,   Requisites,   Assent  of  Assignee.     Section   2,  Act  of  1877, 

Chapter  466. 

Every  conveyance  or  assignment  made  by  a  debtor  of  his  estate,  real  or  per- 
sonal, or  both,  to  an  assignee,  for  the  creditors  of  such  debtor,  shaU  be  in  writ- 
ing, and  shall  be  duly  acknowledged  before  an  officer  authorized  to  take  the 
acknowledgment  of  deeds;  and  every  such  conveyance  or  assignment  shall  be 
recorded  in  the  county  clerk's  office  of  the  county  where  such  debtor  resided  or 
carried  on  his  business  at  the  date  thereof.  An  assignment  by  copartners  shall 
be  recorded  in  the  county  where  the  principal  place  of  business  of  such  copart- 
ners is  situated.  When  real  property  is  a  part  of  the  property  assigned,  and  is 
situate  in  a  county  other  than  the  one  in  which  the  original  assignment  is  re- 
quired to  be  recorded,  a  certified  copy  of  such  assignment  shall  be  filed  and  re- 
corded in  the  county  where  such  property  is  situated.  The  assent  of  the  assignee, 
subscribed  and  acknowledged  by  him,  shall  appear  in  writing,  embraced  in  or  at 
the  end  of,  or  indorsed  upon  the  assignment,  before  the  same  is  recorded,  and,  if 
separate  from  the  assignment,  shall  be  duly  acknowledged. 

It  will  be  seen  that  this  provision  assumes  the  existence  of  assign- 
ments of  this  character,  and  does  not  attempt  to  define  their  purpose 
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or  intent  in  any  way,  but  simply  to  determine  the  form  and  manner 
of  exeeation  in  the  most  general  way.  The  right  to  make  a  general 
assignment,  with  preferences,  grows  out  of  the  right  of  an  indi- 
vidual to  pay  such  of  his  creditors  and  in  such  manner  as  he  pleases, 
provided  the  others  are  not  defrauded.  It  is  an  act  of  duty  by  the 
debtor  to  his  creditors  to  make  the  fund  available  for  their  benefit, 
and  a  debtor  may  at  any  time,  before  his  property  passes  from  his 
control,  assign  it  to  trustees  for  distribution  among  his  creditors. 
NicoU  V.  Mumfordy  4  Johns.  Cas.  522,  and  this  is  true  though  it 
may  incidentally  hinder  and  delay  his  creditors.  Nicholson  v.  Lea^ 
viUy  6  N.  Y.  510;  Jacobs  v.  Receiver^  36  id.  669;  ITauselt  v.  Vil- 
mar^  76  id.  630.  And  the  assignment  may  be  made  by  any  person 
capable  of  making  a  contract.     Fox  v.  Heathy  21  How.  384. 

Assignments  hg  firms  and  copartners. —  But  one  copartner  can 
not  assign  the  copartnership  property  that  is  not  within  the 
scope  of  the  copartnership  agreement,  and  cannot  be  implied 
from  it.  Fisher  v.  Murray^  1  E.  D.  Smith,  41 ;  Adee  v.  Cor- 
nell^ 25  Hun,  78 ;  Welles  v.  March,  30  N.  Y.  344 ;  Coope  v.  Bowles, 
42  Barb.  87 ;  Oates  v.  Andrews,  37  N.  Y.  657.  If  authorized  to 
do  so  by  his  copartner  one  may  execute  the  assignment,  and  such 
consent  may  be  implied.  Roberts  v.  Shephard,  2  Daly,  110;  Kelly  v. 
Baker,  2  Hill,  631;  Baldwin  v.  Tyrnes,  19  Abb.  32.  Or  it  may  be 
ratified  by  the  other  partner  even  though  an  infant.  Coope  v.  Bowles, 
42  Barb.  87 ;  Adee  v.  Cornell,  93  N.  Y.  572 ;  Sheldon  v.  Smith,  28 
Barb.  593.  The  fact  that  a  partner  has  absconded  will  authorize  the 
other  partner  or  partners  to  execute  a  general  assignment.  Welles  v. 
March,  30  N".  Y.  344 ;  Palmier  v.  Meyers,  43  Barb.  509 ;  National 
Bank  v.  Sachett,  2  Daly,  397 ;  Lowenstein  v.  Flauraud,  82  N.  Y. 
494.  But  this  must  not  bo  a  mere  absence  from  the  county  without 
intent  to  defraud  creditors.  Pettee  v.  Orser,  6  Bos.  123  ;  Ooope  v. 
Bowles,  42  Barb.  87.  After  dissolution,  when  the  partnership  as- 
sets have  been  transferred  in  good  faith  to  continuing  partners,  they 
may  assign  the  property  transferred  for  the  payment  of  their  debts, 
but  it  must  be  without  intent  to  defraud  former  creditors.  Smith 
V.  Howard,  20  How.  121 ;  Dimon  v.  Hazard,  32  N.  Y.  65  ;  Palon 
V.  Wright,  15  How.  481 ;  Heye  v.  BoUes,  2  Daly,  231 ;  Hard  v. 
Mulligan,  8  Abb.  N.  C.  58;  Mattison  v.  Demurest,  4  Kob.  161 ; 
Lester  v.  Pollock,  3  id.  691. 

As  to  the  right  of  a  surviving  partner  to  make  an  assignment,  no 
question  seems  to  have  arisen,  but  the  power  to  make  preferences  in 
such  a  case  does  not  seem  to  be  clearly  settled.     It  was  upheld  in 
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Loeschigk  v.  Addison^  4  Abb.  (N.  S)  210,  where  the  assignment 
was  made  directly  to  the  creditor,  and  was  questioned  in  Hutchin- 
son V.  Smithy  7  Paige,  26,  where  the  assignment  was  to  a  trustee. 
It  was  also  upheld  in  WiUiafns  v.  Whedon^  39  Hun,  98,  although 
liable  to  be  set  aside  by  representatives  of  deceased  partner.  Bee 
elaboi-ate  note.  Abb.  Dig.,  1886,  p.  20.  A  partner  may  assign  his 
interest  in  the  firm  property,  subject  to  payment  of  firm  debts 
Kirhy  v.  SGhoonmaker^  3  Barb.  Ch.  46 ;  Haggerty  v.  OrangeVj 
15  How.  243;  Menagh  v.  WhitweUj  52  N.  Y.  146;  Davis  y. 
GrovBy  27  How.  70.  An  assignment  may  be  made  by  a  limited 
partnership,  but  it  will  bo  void  if  it  provides  for  payment  of  a 
debt  due  to  the  special  partner  before  all  the  other  creditors  are 
paid.  Milla  v.  Argallj  6  Paige,  577 ;  Van  AUtyne  v.  Cooky  25 
N.  Y.  492.  And  the  general  partners  in  a  limited  partnership  can- 
not make  an  assignment  with  preferences  imder  1  K.  S.,  §§  20, 
21.  In  such  case  when  an  assignment  with  preferences  was  sought 
to  be  made,  and  afterward  a  second  assignment  was  made  by  the 
same  parties  to  the  same  assignee,  tlie  latter  assignment  was  held 
valid.  Schwartz  v.  Soutter^  103  N.  Y.  683.  An  assignment  exe- 
cuted only  by  the  general  partner  is  valid.  Jiobinson  v.  Mcintosh^ 
8  E.  D.  S.  221 ;  Darrow  v.  Braff,  36  How.  479.  In  assignments 
by  a  firm,  the  partnership  property  must  be  first  applied  to  pay  firm 
debts.  Bogart  v.  Haigkt^  9  Paige,  296 ;  Scott  v.  Guthrie^  25  id.  512 
Wilson  V.  Robinson,  21  N.  Y.  587  ;  Walsh  v.  Kelly,  42  Barb.  98 
Egbert  v.  Wood,  3  Paige,  517  ;  Orover  v.  Wakanan,  11  Wend.  187 
Leslie  v.  WaUack,  3Ilobt.  691.  And  if  otherwise  applied  the  assign- 
ment is  void.  Bankof  GranviUeY.  Cohen,  6  State  Eep.  318.  And 
it  cannot  provide  for  payment  of  individual  debts  out  of  the  surplus, 
pro  rata  in  case  the  individual  debts  of  the  difierent  members  of  the 
firm  are  unequal.  Crook  w  Bindskopf,  21  Week.  Dig.  31.  Although 
partnei*ship  debts  may  be  preferred  by  a  member  of  the  firm  out  of 
his  individual  assets.  See  Royer  Wheel  Co,  v.  Fielding,  101  N,  Y. 
504 ;  O^Neil  v.  Salmon,  25  How.  246  ;  Van  Rossum  v.  Walker,  11 
Barb.  237 ;  Kirhy  v.  Schoonrnaker,  3  Barb.  Ch.  46.  Where  one  partner 
lias  diverted  trust  funds,  the  firm  cannot  give  a  preference  for  their 
payment,  and  the  assignment  attempting  to  do  so  is  void.  Benton 
V.  Mm^rill,  5  State  Rep.  387.  Individual  debts  cannot  be  paid  out 
of  firm  assets  till  firm  debts  are  paid.  Walsh  v.  KeUey,  42  Barb. 
98  ;  Jackson  v.  Cornell,  1  Sandf .  Ch.  348 ;  Wilson  v.  Robinson,  21 
N.  Y.  587.  The  case  is  otherwise  where  the  debt  of  the  individual 
member  has  been  assumed  by  the  firm.    Turner  v.  Jaycox,  40  Barb. 
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164.  It  may  be  shown  that  the  preference  of  individual  debts 
ont  of  firm  property  was  without  intent  to  defraud.  Cox  v.  Platty 
32  Barb.  126.  But  in  ease  of  snch  an  assignment,  the  burden  rests 
on  the  assignee  to  show  that  the  individual  assets  are  sufficient  to 
pay  the  individual  debts.  Knauih  v.  Basaeitj  34  Barb.  31.  Where 
an  assignment  contemplated  the  appropriation  of  all  the  partnership 
and  individual  property  of  each  partner  first  to  the  payment  of  the 
partnership  debts ;  second,  the  surplus,  if  any,  due  each  partner,  to 
the  payment  of  his  individual  debts,  it  was  held  that  the  assignment 
was  not  fraudulent  as  to  the  individual  creditors  of  either  partner, 
because  his  individual  property  is  applied  to  payment  of  firm  debts. 
Becker  v.  Leonard^  3  State  Rep.   766. 

Assignments  hy  carjTorations. —  Corporations  independent  of  the 
statute  can  make  general  assignments  for  the  benefit  of  creditors. 
Coats  V.  Donnelly  94  N.  Y.  168.  But  chapter  325,  Laws  of  1825,  en- 
acts that  it  is  not  lawful  for  an  incoi'porated  company  to  make  any 
transfer  or  assignment  in  contemplation  of  insolvency,  and  declares  any 
snch  assignment  void-  Harris  v.  Tlwmpson^  15  Barb.  62  ;  Sihell  v. 
RemseUj  33  N.  Y.  95  ;  Loving  v.  Vulcanizing  Co,^  36  Barb.  329 ; 
Bowen  v.  Lease^  5  Hill,  221  ;  Paulding  v.  Chrome  Steel  Co.y  94  N. 
Y.  334.  This  rule  applies  to  banking  associations,  Dut<;her  v.  Im- 
porters and  Traders^  National  Bank^  59  N.  Y.  5;  Robinson  \. 
Bank  of  Attica^  21  id.  406.  But  it  seems  other  moneyed  corpora- 
tions are  exempted  by  the  same  statute,  but  they  cannot  give  prefer- 
ences. Marine  Bank  v.  Clem^nts^  31 N.  Y.  33;  Curtis  v.  Leavitty 
15  id.  9  ;  HiU  v.  Beed,  16  Barb.  280  ;  Ilulpbut  v.  Carter,  21  id.  221. 

To  whom  made. —  The  assignee  must  be  named  in  the  assign- 
ment, but  a  provision  for  a  new  assignee  in  case  of  resignation  of 
the  person  named  is  void.  Planck  v.  Schemerhomy  3  Barb.  Ch. 
644.  Any  person  may  be  selected  as  assignee,  subject  to  the  power 
of  the  court  to  remove  any  incompetent  person.  Cram  v.  Mitchell, 
1  Sandf.  Ch.  251  ;  Webb  v.  Daggett,  2  Barb.  11.  A  creditor  may 
be  assignee.  Hawley  v.  Mancitbs,  7  Johns.  Ch.  174.  But  a  cred- 
itor who  accepts  the  trust  caimot  enforce  a  judgment  he  may  hold 
by  execution.  Rogers  v.  Rogers,  Hopk.  Ch.  515.  Nor  can  a  firm 
assign  to  one  of  the  partners.  SewaU  v.  Ursell,  2  Paige,  175. 
The  selection  of  a  relative  or  friendly  assignee  may,  however,  be 
strong  and  almoBt  conclusive  evidence  of  a  fraudulent  intent  in 
making  the  assignment.  Cu7*rie  v.  Hart,  2  Sandf.  Ch.  353  ;  Cram, 
v.  Mitchell,  1  id.  251 ;  Reed  v.  Emery,  8  Paige,  417;  Connah  v. 
Sedgwick,  1  Barb.  210  ;  Browning  v.  Hart,  6  id.  91.  More  than 
28 
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one  person  may  be  named,  although  all  need  not  act,  but  all  who 
qualify  must  act,  or  be  discharged  by  the  court  or  the  creditors. 
Brennan  v.  Wilson^  4  Abb.  N.  C.  279 ;  Thatcher  v.  Candeey  3 
Keyes,  160  ;  Diefendorfv.  Spraker^  10  N.  Y.  246 ;  Moir  v.  Brown j 
14  Barb.  39. 

Form  and  contents  of  general  assignments. —  The  assignment 
usually  recites  a  nominal  consideration  from  the  assignee  to  the  as- 
signor, but  it  is  not  absolutely  necessary.  Cunningham  v.  IfVee- 
horn,  11  Wend.  240 ;  Kellogg  v.  Slamon,  11  N.  Y.  302;  RockweU 
V.  McGovem,  69  id.  294.  And  it  must  describe  the  property  as- 
signed with  reasonable  certainty  by  way  of  general  description, 
showing  it  to  be  all  of  the  assignor's  property.  The  property  is  de- 
scribed with  particularity  by  the  schedules  which  are  part  of  the 
assignment.  Tei^ry  v.  Butler,  43  Barb.  395  ;  Mattheios  v.  Potdt- 
ney]  33  id.  127 ;  Turner  v.  Jaycox,  40  N.  Y.  470 ;  PlaU  v.  Lott, 
17  id.  478 ;  De  Camp  v.  MarshaU,  2  Abb.  (N.  S.)  373. 

Validity,  —  Any  reservation  or  condition  as  to  the  assignor's 
property  will  be  fatal  to  the  assignment.  Grover  v.  Wakem^an,  11 
Wend.  180;  Burdicky.  Post,  12  Barb.  168;  Brighamy.  Tilling- 
hast,  13  N.  Y.  215.  The  trustee  should  be  given  the  unreserved 
power  to  convert  the  estate  into  money,  and  apply  it  to  payment 
of  debts.  Kercheis  v.  Sbhloss,  49  How.  284 ;  Biggs  v.  Murray^ 
2  Johns.  Ch.  565 ;  Haydock  v.  Coope,  63  N.  Y.  68 ;  Litchfield 
V.  White,  3  Sandf.  545.  The  assignee  will  be  bound  by  restric- 
tions, and  they  will,  if  not  proper,  be  fatal  to  the  assignment, 
Dimham  v.  W^'aterman,  17  N.  Y.  9 ;  Ogden  v.  Peters,  21  id.  23  ; 
Jessup  V.  Ilulse,  id.  168;  Keteltas  v.  Wilson,  36  Barb.  298. 
The  power  to  sell  the  assignor's  property,  and  apply  to  payment  of 
his  debts  is  all  that  is  necessary.  Planck  v.  SchemerKom,  3  Barb. 
Ch.  644.  Unless  preferences  are  sought  to  be  given.  Frazer  v. 
Truax,  27  Hun,  587.  A  provision  for  payment  of  expenses  of  the 
trust  is,  however,  usual  and  proper ;  but  at  not  more  than  the  rate 
allowed  by  law.  Keteltas  v.  Wilson,  Z^  Barb.  298;  Jacobs  v.  Remn 
sen,  36  N.  Y.  668 ;  Barney  v.  Griffin,  2  id.  365.  Power  to  com- 
pound debts  due  the  assignor  is  a  proper  provision.  Dow  v.  PlaU 
ner,  16  N.  Y.  562;  Brighamx.  Tillinghast,  15  Barb.  618;  Bel- 
lows V.  Partridge,  19  id,  176.  See  McConnell  v.  SJierwood^  94 
N.  Y.  522.  And  so  of  power  to  pay  taxes,  rent  and  insurance, 
Mormson  v.  Atwell,  9  Bosw.  603 ;  Van  Dine  v.  Willctt^  3S  Barb. 
319;  Whitney  Y.  Krows,  11  id.  198.   So  the  assignee  may  be  author- 
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ized  to  employ  attorneys  and  agents.    Jacobs  v.  RennBen^  36  N.  Y. 
668 ;  Casey  v.  Jonea^  87  id.  608 ;   Van  Diiie  v.  WiUetiy  supra. 

The  law  has,  however,  fixed  the  compensation  to  the  assignee, 
and  it  cannot  bo  increased  by  the  assignor  to  the  prejudice  of 
ci^itors.  The  attempt  to  do  so  would  vitiate  the  assignment.  If  the 
assignee  is  entitled  to  an}'  further  sum  by  way  of  compensation,  he 
most  look  to  the  assignor.  Boegler  v.  Eppley^  2  State  Rep.  101. 
citing  Matte}*  of  HwThu7%  89  N.  Y.  259,  and  cases  supra. 

The  following  are  some  of  the  cases  holding  certain  specific  pro- 
visions inseited  in  general  assignments  do  not  aflfect  their  validity. 
Mann  v.  Whiibeck^  17  Barb.  388;  Hitchcock  v.  Cadmus^  2  id. 
381;  Halstead  v.  Gordon^  34  id.  422;  Whitney  v.  Krows^  11  id. 
198;  Stem  v.  Fisher,  32  id.  198;  Tovmsend  v.  Steams,  32  N.  Y. 
209;  Jessup  v.  Hulse,  21  id.  168;  BuU  v.  Peck,1  Daly,  83 ; 
Campbell  v.  Woodxoorih,  04  Barb.  425:  Jacobs  v.  Remsen,  36 
N.  Y.  668 ;  Nichds  v.  McEwen,  21  Barb.  65 ;  Clark  v.  Fxdl^r, 
id.  123;  Kellogg  v.  Slaiison,  11  N.  Y.  302;  Ogden  v.  Peters,  21 
id.  23;  Griffith  y.  Marquardt,  id.  131;  Van  Rossxvm  v.  Walker, 
11  Barb.  237;  Grant  v.  Chapman,  88  N.  Y.  293;  Carpenter  v. 
Underwood,  19  id.  520 ;  Spaulding  v.  Strang,  36  Barb.  135  ;  Low  v. 
Graydon,  50  id.  414 ;  Powers  v.  Graydon,  10  Bosw.  630 ;  Z?^t^7  v. 
Plainer,  16  N.  Y.  662;  McConnell  v.  Sherwood,  84  id.  522;  Oy/i^ 
V.  Weaver,  id.  386 ;  Hastings  v.  Belknap,  1  Den.  190 ;  Bellows  v. 
Partridge,  19  Barb.  176 ;  TFarrf  v.  TingUy,  4  Sandf.  Ch.  476. 
The  courts  are  said  to  lean  to  a  construction  favorable  to  an  assign- 
ment for  tho  benefit  of  creditors,  and  will,  if  possible,  so  interpret 
it  as  to  render  it  legal  and  operativa  Grover  v.  Wakeman,  11  Wend. 
187;  Ready,  Worthington,9  Bosw.  617;  Benedict  v, Huntington, 
32  N.  Y.  219 ;  Bogart  v.  Haight,  9  Paige,  297 ;  Mann  v.  Whiibeck, 
17  Barb.  388 ;  Sherman  v.  Elder,  24  N.  Y .  381 ;  Kellogg  v.  Slauso7}, 
11  id.  302 ;  Piatt  v.  Zott,  17  id.  478  ;  Brainard  v.  Dunning,  30  id. 
211 ;  Townsend  v.  Steams,  32  id.  209. 

A  very  large  number  of  decisions  have  been  made  as  to  what 
vitiates  an  assignment,  giving  the  diflferent  grounds,  and  no  attempt 
will  be  made  to  give  more  than  a  general  statement,  with  but  a  por- 
tion of  the  numerous  citations.  A  reservation  by  the  assignor  to 
himself  of  any  benefit  out  of  of  from  the  assignment  before  pay- 
ment of  debts  in  full  will  invalidate  the  assignment.  Mackie  v. 
Cairns,  5  Cow.  549  ;  Elias  v.  Farley,  3  Keyes,  398 ;  Berry  v. 
Riley,  2  Barb.  307;  Jackson  v.  Parker,  Cow.  73;  Mead  v. 
Phillips,  1  Sandf.  Ch.  83;  Grover  v.  Wakeman,  11  Wend.   187; 
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Goodwich  V.  Down^  6  Hill,  438 ;  LentUhon  v.  Moffat^  1  Edw.  451 ; 
Hyslop  V.  Cla/rke^  14  Johns.  458 ;  Nicholson  v.  Zeaviity  4  Sandf. 
252 ;  Strong  v.  Skinner ^  4  Barb.  546;  Doremua  v.  Lewis^  8  id.  124; 
McCldland  v.  Hemsen,  36  id.  622 ;  Harney  v.  (?ri^/i,  2  N.  Y.  365 ; 
Leitch  V.  HoUiater^  4  id.  211;  CoUomh  v.  Caldwell^  16  id.  484; 
Haydock  v.  Coope^  63  id.  68.  So  will  the  creation  of  a  trust  for 
the  benefit  of  the  assignor.     CcUonib  v.   CaldweU^  16  K.  Y.  484; 

TFi&oH  V.  RdberUony  21  id.  587.  Or  a  condition  that  the  creditors 
must  release  their  entire  claims  on  receiving  payment  in  part. 
Armstrong  v.  Byrne,  1  Edw.  Ch.  79;  Smith  v.  Woodruff.  1  Hilt, 
462 ;  Mills  v.  Levy,  2  Edw.  Ch.  183 ;  Hyslop  v.  Clarke,  14  Johns. 
458 ;  Powers  v.  Graydon,  10  Bosw.  630 ;  IFai^wian  v.  Orover,  4 
Paige,  23  ;  Woodhum  v.  Mosher,  9  Barb.  255 ;  Hastiiigs  v.  Belknap, 
1  Den.  190;  Spaulding  v.  Strang,  36  Barb.  310.  Nor  can  the  as- 
signor authorize  the  assignee  to  sell  on  credit.  Ulvernois  v.  Z^o- 
viti,  23  Barb.  63 ;  Morrison  v.  Brand,  5  Daly,  40 ;  Whitney  v. 
^;'c>w;«,  11  Barb.  198 ;  Burdick  v.  Po«^,  6  N.  Y.  522 ;  Nicholson 
V.  Leamtt^  id.  510;  Barney  v.  Griffin,  2  id.  365;  Porter  v.  TFiT- 
liams,  9  id.  142 ;  Bapdlje  v.  Stewart,  27  id.  310 ;  TFi^ew  v.  Robert- 
son,  21  id.  587.  Or  give  power  to  the  assignor  to  give  further  prefer- 
ences. Grover  v.  TTaAj^wan,  4  Paige,  24 ;  Sheldon  v.  Dodge,  4 
Den.  217;  Hyslop  v.  Clarke,  14  Johns.  458 ;  Averill  v.  Loucks,  6 
Barb.  470 ;  Barnum  v.  Hempstead,  7  Paige,  571 ;  Strong  v.  aS^Kti- 
n^r,  4  Barb.  546  ;  Kercheis  v.  Schloss,  49  How.  284 ;  Boardman  v. 
HaUiday,  10  Paige,  223;  Frazier  v,  TVi^oaj,  27  Hon,  587.  The  as- 
signor cannot  exempt  the  assignee  from  any  liability  which  he  would 
be  subjected  to  by  law.  Litchfield  v.  White,  7  N.  Y.  478;  Metcalf 
V.  FaTi  ^rwn^,  37  Barb.  621 ;  Fan  J\^^«^  v.  Toe,  1  Sandf.  Ch.  4 ; 
Jacobs  V.  Alien,  18  Barb.  495.  But  this  does  not  relate  to  a  pro- 
vision exempting  him  from  liability  for  uncollectible  debts.     Ga^ey 

V.  Janes,  37  N.  Y.  608. 

The  assignee  cannot  be  authorized  to  mortgage  or  lease  the  as- 
signed property,  but  it  seems  only  that  provision,  and  not  the  entire 
assignment,  will  be  void.  Darling  v.  Rogers,  22  Wend,  483 ;  Van 
Nest  V.  Yoe,  1  Sandf.  Ch.  4 ;  Planck  v.  Schemerhom,  3  Barb.  Ch.  644. 
A  provision  authorizing  the  assignee  to  continue  the  assignor's  busi- 
ness invalidates  the  assignment.  Dunham  v.  Waterman,  17  N.  Y, 
9;  SoKLxissel  v.  WiUett,  34  Barb.  615 ;  Watson  v.  Brown,  15  Abb. 
N.  C.  412;  Ronton  v.  KeUy,  49  Barb.  536.  But  in  the  late  case 
of  Robbins  v.  Butcher,  decided  March  1,  1887  (25  Week.  Dig.  562), 
it  is  held  that  a  provision  in  an  assignment  for  creditors,  empower- 
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ing  the  assignee,  if  necessary,  to  finish  unfinished  work  and  pay  ex- 
penses thereof,  prior  to  payment  of  debts,  does  not  invalidate  the 
assignment.  Such  authority  is  subject  to  the  approval  of  the  courts, 
and  the  assignee  is  subject  to  their  prohibition.  A  provision  regulat- 
ing the  sale  of  property  and  collection  of  assets  renders  assignment 
void.  Brighamv.  TiUinghast,  13  ^^.  Y.  215 ;  Woodbumv.  Mosher, 
9  Barb.  255 ;  Murphy  v.  BeU^  8  How.  468 ;  Rapelee  v.  Stewart,  27 
N.  Y.  310 ;  IPIvemoia  v.  Zeavitty  23  Barb.  63.  But  as  to  this  see 
construction  of  language  used  in  Ogden  v.  Peters^  21  N.  Y.  121  ; 
Jessup  V.  Uuhej  id.  168 ;  Townsend  v.  Steams,  32  id.  209 ; 
Clapp  V.  ntleyyIQ  How.  384 ;  Bellows  v.  Partridge,  19  Barb.  176  ; 
Wilson  V.  Bobertson,  21  N.  Y.  587.  A  provision  authorizing  the 
ai^ignor  to  assume  future  liabilities  for  the  assignee  rendei*s  the  as- 
signment void.  Lansing  v.  Wadsworth,  1  Sandf.  Ch.  43  ;  Bamum 
V.  Hempstead,  7  Paige,  568 ;  Carrie  v.  Hart,  2  Sandf.  Ch.  353 ; 
Eliiis  V.  Farley,  3  Keyes,  398 ;  Braina/rd  v.  DunniTtg^  30  N.  Y. 
211;  Sheldon  v.  Dodge,  4  Den.  217.  But  this  does  not  apply  to 
a  provision  for  debts  incurred  but  not  j'et  due,  even  if  contingent. 
GrijgHn  v.  Marguardt,  21  N.  Y.  121;  Ketdtas  v.  Wilson,  36  Barb. 
298;  Cunningham  v.  Freeborn,  11  Wend.  241 ;  Bank  of  Silver 
Creek  v.  Talcott,  22  Barb.  550 ;  Brainerd  v.  Dunning,  30  N.  Y. 
211. 

A  provision  in  an  assignment  which  must  necessarily  have  the 
eflEect  to  hinder,  delay,  or  defraud  creditors,  is  conclusive  evidence 
of  fraudulent  intent,  and  vitiates  the  assignment.  Coleman  v. 
Burr,  93  N,  Y.  31.  A  schedule,  made  on  an  assignment  for  benefit 
of  creditors,  may  be  referred  to  and  considered  a  portion  of  it,  for 
the  purpose  of  ascertaining  the  existence  of  an  intent  to  defraud 
ci^editors,  by  including  in  the  schedule  a  debt  that  has  been  paid,  and 
such  act  renders  the  assignment  void  as  to  other  creditors.  Talcott 
V.  HesSy  31  Hun,  282.  A  provision  authorizing  the  assignee,  in  his 
discretion,  to  sell  or  dispose  of  the  assets  for  such  consideration  in 
money  or  other  thing  as  the  assignee  may  deem  sufficient,  held  an 
evidence  of  fraudulent  intent  on  the  assignor's  part,  rendering  such  as- 
signment void.  Bagleyy,  Bowe,  50  N.  Y.  Super.  Ct.  100.  An  assign- 
ment by  a  partnership  is  invalidated  by  a  preference  of  an  individual 
creditor,  of  one  of  the  partners.  WindmuUer  v.  Dodge,  67  How. 
253.  But  preferring  firm  debts  out  of  partnership  property  does 
not  inviJidate.  Becker  v.  Leonard,  3  State  Kep.  765.  A  provision 
for  payment  of  copartnership  debts  out  of  individual  property  is  not 
a  fraud  on  the  individual  creditors.     Haynes  v.  Brooks,  8  Civ.  Pro. 
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10.  (It  Eeems  the  individual  creditors  made  no  objection.)  The  in- 
dividual assets  of  members  of  a  firm  were  directed  to  be  applied 
equally  to  payment  of  their  individual  debts,  which  were  unequal, 
as  were  their  individual  assets;  held^  the  assignment  was  fraudulent 
and  void.     Crook  v.  liindskop,  34  Ilun,  467. 

As  the  creditors  of  a  firm  are  also  the  creditors  of  the  individual 
members  of  the  firm,  one  partner  cannot  be  permitted  to  diminish 
the  assets  to  the  prejudice  not  only  of  those  who  are  creditors  of  the 
firm,  but  also  of  each  individual  member,  and  the  right  of  the  firm's 
creditors  to  its  property  cannot  be  impaired  by  any  consideration  of 
the  interests  of  an  individual  partner,  and  an  assignment  which  defeats 
that  right,  or  hinders  or  delays  the  creditor  in  enforcing  it,  is  a  viola- 
tion of  the  statute,  and  a  fraud  upon  such  creditors.  Peckham,  v. 
MattisoTiy  15  Abb.  N.  C.  367.  It  is  further  held  in  that  case  that 
the  rule  which  avoids  an  assignment  by  a  firm,  which  prefers  the 
debts  of  a  partner,  does  not  apply  where  it  prefers  debts  of  a  firm 
composed  of  a  portion  of  the  members  of  the  firm  assigning,  and 
BQch  an  assignment  is  not  fraudulent.  Where  a  factor  who  had  not 
guaranteed  payment  for  goods  sold  preferred  consignors  for  full 
amount  sold,  although  not  all  collected,  it  was  held  not  to  be  fraudu- 
lent.     Whiting  v.  Lebenkeim,  14  Week.  Dig.  415. 

An  assignment  for  the  benefit  of  creditors  reciting  that  the 
assignors  are  a  firm  and  transferring  "  our  "  property  for  the  benefit 
of  "  our  "  creditors,  and  not  referring  to  assets  or  debts  as  individual, 
is  a  transfer  of  firm  property  only  to  pay  firm  debts  and  not  void  as 
providing  for  the  payment  of  firm  debts  with  individual  assets. 
Matter  of  Davis^  1  How.  (N.  S.)  'JQ.  An  assignment  by  partners 
of  their  firm  and  individual  property  to  pay  all  their  firm  debts  is 
not  fraudulent  on  its  face,  although  it  fails  to  make  any  provision  as 
to  the  order  in  which  the  debts  shall  be  paid,  since  the  assignee  is 
bound  by  law  to  make  a  proper  and  legal  distribution  of  the  assets, 
that  is,  out  of  the  firm  propert}^  to  first  pay  firm  debts,  and  out  of 
the  individual  property  to  first  pay  individual  debts.  J^7*iend  v. 
Mickaelisj  15  Abb  N.  0.  354.  The  fact  that  the  assignor,  at  the 
assignee's  request,  promised  in  advance  to  aid  him  in  the  care  and 
sale  of  the  goods  does  not  establish  a  fraudulent  intention,  nor  is  an 
assignment  void  mercly  because  the  assignor,  previous  to  the  assign- 
ment, stated  to  the  assignee  that  he  expected,  or  had  reason  to 
believe,  that  tlve  assignment  would  prove  temporary  only ;  nor  is 
fraud  shown  by  the  assignor  and  his  employees  remaining  in  the 
employ  of  assignor.  North  liiver  Bank  w.  Schumann^  63  How.  476. 
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A  county  judge  has  no  power  to  eet  aside  a  general  assignment  upon 
the  ground  that  it  was  procured  by  the  undue  influence  of  the  as- 
signee, or  was  made  with  intent  to  hinder  or  defraud  the  assignor's 
creditors.     Matter  of  Thompson^  30  Hun,  195.     It  is  further  held 
in  the  last  case  cited,  that  in  no  event  can  an  assignment  beset  aside 
by  a  general  creditor  who  lias  not  procured  a  judgment,  and  to  this 
point  is  cited  Southard  v.  Ben^ieTy  72  N.  Y.  274  ;  and  Sp^ng  v. 
Shorty  00  id.  538.     See,  also,  Crouae  v.  FrothingJiam^  97  id.  105, 
An  assignment  of  personal   property  in  this  State,  signed  and  ac- 
knowledged out  of  the  State  by  a  non-resident  doing  business  here, 
and  delivered  to  the  assignee  here,  and  accepted  by  him  in  an  instru* 
ment  executed  here,  is  deemed  executed  in  this  State  and  must  be 
construed  according  to  our  laws.     Crrady  v.  Bowe^  16  Week.  Dig, 
136.     Defendants  resided  in  New  Jersey  and  made  an  assignment 
with  preferences  in  this  State  which  is  forbidden  by  the  laws  of  that 
State.     Both  owned  personal  property  in  New  Jersey  not  mentioned 
in  the  inventory.     Held^  that  it  was  not  fraudulent,  as  such  per- 
sonal property  was  not  property  which  the  assignee  was  entitled  to 
recover,  and  that  withholding  it  from  the  assignee  woul^  not  invali- 
date the  assignment  as  it  would  were  the  property  in  the  State  of 
New  York.     Eastern  National  Bank  v.  Uuhhizer^  2  State  Rep. 
93.     Power  to  complete  certain  unfinished  work,  if  beneficial  to  the 
trust,  in  the  discretion  of  the  assignee  does  not  avoid  the  assignment. 
Watson  V.  Butcher^  37  Hun,  391  ;  liohbina  v.  Butcher^  25  Week. 
Dig.  562.    The  deposit  of  the  assignment  with  a  stranger  after  com- 
plete execution,  to  hold  until  the  receipt  of  further  orders  from  the 
assignor,  or  to  file  when  in  the  judgment  of  the  depositary  it  shall  be 
for  the  best  interest  of  all  the  creditors,  amounts  to  a  reservation 
of  power  to  revoke  by  the  assignor  and  renders  the  assignment 
void.    Meichenhach  v.  WinkhavSy  67  How.  513.      The  withhold- 
ing for  their  own  use  for  any  considerable  part  of  an  estate  from 
the  operation  of  a  general  assignment  is  a  fraud  on  the  paii;  of 
the  assignors  which  will  invalidate  the  assignment  as  against  their 
creditors.    laelin  v.  Herdein^  16  Abb.  N.  C.  73.     In  note  to  Abbott' s 
Digest,  1885,  it  is  stated  that  the  principle  recognized  in  JSchtUtz  v. 
Hoaglandy  85  N.  Y.  464,   that  the  assignor's  intentional  omission 
from  the  schedules,  of  property  which  should  have  been  devoted  to 
payment  of  their  debts,  raises  an  inference  of  fraud,  was  applied  in 
Valentine  v.  Stdsbacker^  Superior  Court,  1884,  and  that  the  rule  in 
Talcott  V.  Iless^  31  Hun,  282,  and  in  MiUiken  v.  Dart,  26  id.  24, 
that  preferences  for  fictitious  indebtedness  shows  an  intent  to  defraud, 
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was  applied  in  Miiser  v.  Alexander^  Supreme  Court,  1884.  Both  of 
which  cases  were  reported  in  Daily  Register.  Tlie  debtor  who  makes 
a  general  assignment  must  devote  all  his  property  to  the  payment  of 
his  debts  except  such  as  is  exempt  by  law.  Any  device  to  cover 
up  the  property  for  the  benefit  of  the  assignor,  or  to  secure  to  him, 
directly  or  indirectly,  any  benefit  is  fraudulent.  White  v.  Fdgan^ 
18  Week.  Dig.  358.  To  entitle  a  creditor  to  set  aside  an  assign- 
ment on  the  ground  of  fraud,  a  creditor  need  not  show  that  the  as- 
signee was  a  party  to  the  fraud.  Talcott  v.  Heas^  31  Hun,  282. 
Suspicion  of  fraud  on  the  part  of  the  assignor  is  not  sufficient  to  war- 
rant vacating  a  general  assignment.  Eastern  Na£l  Bank  v.  Hulr 
9}dz€fi\  2  State  Hep.  93.  It  does  not  invalidate  an  assignment  to 
make  it  to  a  person  named  "  his  successors  and  assigns,"  the  word 
"  assigns  "  is  not  entitled  to  a  construction  which  is  illegal.  Hesa  v. 
Blakesley,  2  State  Rep.  309 ;  Flagler  v.  Schoeffel,  40  Hun,  178. 
The  withholding  of  a  sum  of  money  from  the  assignee  is  such  a 
fraud.  An  intentional  omission  of  valuable  property  belonging  to 
the  assignor  from  the  schedule  of  assets  is  sufficient  evidence  of  fraudu- 
lent intent  to  vitiate  the  assignment.  Barley  v.  Bowe^  50  N".  Y. 
Super.  Ct.  100 ;  WhUe  v.  Fa^an^  supra.  Creditors  defrauded  by  an 
assignment  have  a  right  to  waive  the  fraud,  accept  the  assignment, 
and  come  in  under  it,  and  if  all  defrauded  have  done  so  the  court 
must  enforce  the  trust  upon  the  application  of  any  one  having  a 
valid  debt  against  the  assignors.  Matter  of  Davis,  1  How.  (N.  S.) 
79.  Where  creditors  having  full  means  of  knowing  all  the  facts  so 
acted  with  refei-ence  to  the  trust  as  to  have  ratified  it,  they  cannot 
maintain  an  action  to  set  it  aside  as  fraudulent.  Cavanaugh  v.  Mor- 
row^  67  How.  241.  An  action  to  set  aside  an  assignment  cannot  be 
maintained  after  the  fund  has  been  distributed  and  the  assignee  dis- 
charged. The  decree  of  the  county  judge  has  the  force  and  validity 
of  a  judgment  and  protects  the  assignee.  McLean  v.  Prentice^  34 
Hun,  504.  When  the  other  portions  of  a  general  assignment  show 
that  a  clause  directing  the  ^^  assignors  to  take  possession,"  etc.,  of 
the  assigned  property  is  a  clerical  error,  such  clause  will  not  vitiate 
the  assignment.  It  is  not  necessary  to  reform  the  instrument,  effect 
will  be  given  to  its  apparent  meaning  without  reformation.  Smith 
V.  Bellows^  3  State  Rep.  305.  A  creditor  cannot  assail  the  validity 
of  an  assignment  in  County  Court  under  the  provisions  of  the  Gen- 
eral Assignment  Act.  He  must  resort  to  those  actions  and  remedies 
which  the  law  provide.  Matter  of  Uolhrook^  99  N.  Y.  539.  The 
question  of  whether  in  making  an  assignment  a  fraudulent  intent 
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existed  is  a  qnestion  for  the  jury.  Hose  v.  Mddrum^  11  Week. 
Dig.  354.  Where  an  assignment  appears  to  have  been  made  with 
intent  to  hinder,  delay  or  defraud  creditors,  it  affords  no  prot.ection 
to  an  assignee  against  a  sherijS  who  seeks  to  enforce  by  execution  a 
judgment  against  the  debtor.  McConneU  v.  Sherwood^  61  How. 
67 ;  84  N.  Y.  622.  In  Smith  v.  Langmire,  12  Week.  Dig.  88,  the 
rule  that  choses  of  a  debtor  in  the  hands  of  his  assignee  under  a  gen- 
eral assignment  cannot  be  attached  so  as  to  establish  an  enforceable 
lien  is  reiterated  and  applied.  To  render  a  general  assignment  void 
because  not  executed  by  all  the  members  of  a  partnership  it  must 
appear  that  those  who  did  not  sign  are  partners,  not  as  to  third  per- 
sons but  between  themselves.  Adee  v.  C(ytmell^  25  Hun,  78.  The 
omission  from  the  schedules,  or  the  failure  to  deliver  to  the  assignee 
a  worthless  demand  cannot  serve  as  a  basis  for  an  inference  of  fraud. 
If  utterly  worthless  it  may  be  treated  as  if  it  never  existed. 
SchvUz  V.  Hoagland,  85  N.  Y.  64 ;  Hoyt  v.  Godfrey,  88  id.  669. 
Authorizing  sale  on  credit  invalidates  the  assignment,  and  cannot 
be  cured  by  new  instrument.  Barney  v.  Oriffin^  2  N.  Y.  365 ; 
Nicholson  v.  ZeaviUy  6  id.  610;  Kellogg  v.  SlausoUj  11  id.  302; 
Porter  v.  WUliwmeon,  9  id.  142 ;  Tovmsend  v.  Steams,  32  id.  109. 
So  does  authority  to  convert  into  cash,  or  otherwise  dispose  of  to 
the  best  advantage,  or  to  convert  into  money  or  available  means. 
Rapcdee  v.  Stewart,  27  N.  Y.  310;  Brigham  v.  TiUinghast,  13  id. 
215,  and  provision  that  the  assignee  shall  not  be  liable  for  loss  except 
for  gross  negligence  or  willful  misfeasance.  lAtchfidd  v.  White,  7 
N.  Y.  438.  But  authority  to  convert  into  money  within  such  con- 
venient time  as  to  him  may  seem  meet  at  public  or  private  sale,  or 
to  sell  in  such  manner  as  seems  to  the  assignee  most  for  the  benefit 
of  creditors,  does  not  avoid.  Toitmsend  v.  Steams,  32  N.  Y.  109 ; 
Benedict  v.  Huntington,  id.  219.  Assignment  by  firm  is  presump- 
tively void  for  preferring  individual  to  firm  creditors.  HvXbert  v, 
Dea/n,  2  Keyes,  97  ;  Wilson  v.  Robertson,  21  N.  Y.  587.  A  gen- 
eral assignment  carries  with  it  all  the  debtor's  property,  whether 
mentioned  in  the  schedules  or  not.  Piatt  v.  Lott,  17  N.  Y.  478  : 
Turner  v.  Jaycox,  70  id.  470  ;  Schultz  v.  Hoagland,  85  id.  464.  A 
general  assignment  with  preferences  is  valid  if  free  from  fraud* 
HavseU  v.  VUmar,  76  N.  Y.  630.  But  a  preference  with  a 
view  to  benefit  assignor  avoids  assignment.  Elias  v.  Farley, 
3  Eeyes,  398.  A  provision  for  working  up  the  stock  avoids 
the  assignment.  Dunham  v.  Wa/term^m,  17  N.  Y.  9;  MaU 
terof  Dean,  86  id.  398.  But  eee  Bobbins  v.  Butcher,  25  Week. 
29 
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Dig.  562,  supra.     As  does  al«o  a  provision  for  a  counsel  fee  to  an 
assignee  who  is  a  lawyer.     Nicholas  v.  McEwam,^  17  N.  Y.  22.     A 
provision  that  the  assignee  shall  not  be  liable  for  uncollectible  debts, 
however,  does  not  avoid  assignment.     Casey  v.  Janes^  37  N.  Y,  608. 
An  assignment  is  not  avoided  by  giving  priority  of  payment  to  a 
nsurious  judgment.     Murray  v.  Judson^  9  N.   Y.  73 ;  Ghapin  v. 
Thompson^  89  id.  270.     Nor  by  assignee's  declarations  subsequent  to 
assignment.     Cuyler  v.  McCartney^  40  N.  Y.  221.     Unless  he  re- 
mains in  possession.     Adams  v.  Davidson^  10  N.  Y.  309.     But  as- 
signor remaining  in  possession  of  the  assigned  property  is  only  pre- 
sumptive evidence  of  fraud.     Ball  v.  Loomisj  29  IS.  Y.  412.     An 
assignee  may  sue  to  set  aside  a  fraudulent  conveyance  made  by  as- 
signor.    MoMahon  v.  Allen,  35  N.  Y.  403.     This  is  authorized  by 
statute.     Laws  of   1858,  chap.  314.     But  judgment  creditors  who 
obtained  judgment  after    the    assignment    cannot    attack    such  a 
conveyance  as  they  have  no  lien.      Spring  v.   Short,   90  N.    Y. 
540;  Grouse   v.    Frothingham,    07   id.    112;  Lowery  v.    Glinton, 
32  Hun,  268.     The  fund  must,  when  an  action  is  thus  brought  by 
the  assignee,  be  distributed  to  all  the  creditors.     Grouse  v.  Froth- 
ingham,  97  N".  Y.  112.     Simple  contrai'^t  creditors  have  no  standing 
to  set  aside  an  assignment,  nor  has  a  receiver  appointed  in  supple- 
mentary proceedings,  except  so  far  as  it  sfiall  be  necessary  to  satisfy 
his  debt  and   costs.     lieuhens   v.  Joel,    VS^  N.  Y.   488;  Kennedy 
V.  Thorp,  51  id.  174 ;  Bostwich  v.  Menck,  40  id.  383.     And  the 
assignee  can  only  be  compelled  to  account  for  C^enefit  of  all  the  cred- 
itors.    Schuehle  V.  Reiman,  86  K".  Y.  270.     A  L^iember  of  a  firm 
may  appropriate  his  individual  property  to  the  paym^ent  of  the  firm 
debts,  and  where  the  firm  has  made  an  assignment,  a  ccVnveyance  by 
an  individual  member  of  the  firm  to  the  assignee  to  pay  ^nn  debts 
is  not  unlawful  or  void,  only  the  creditors  of  the  individu^  can  at- 
tack it.     Royer  Wheel  Go,  v.  Fielding,  101  N.  Y.  504.  XAu  as- 
signee for  the  benefit  of  creditors  may  attack  a  chattel  m<^tgage 
executed  by  his  assignor  as  fraudulent,  and  void  as  to  creaVtors. 
Ball  V.  Slaften,  98  N.  Y.  622.  \ 

Gompromise.—  A  provision  authorizing  the  assignee  to  compro- 
mise with  creditors  of  the  assignor  renders  it  invalid.  McGonnelh  v. 
Sherwood,  84  K  Y.  522  ;  Goyne  v.  Weaver,  id.  386.  It  is  said  \M 
Ginther  v.  Richmond,  18  Hun,  232,  that  an  assignment  is  not  in- 
validated by  a  provision  giving  the  assignees  the  right  to  compip 
mise  or  compound  any  claim  by  taking  a  part  for  the  whole  whe.\ 
they  shall  deem  it  expedient  to  do  so.     But  attention  is  called   t 
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the  decision  to  the  contrary  in  the  cases  above  cited.  A  gen- 
eral assignment  of  firm  property  by  one  partner  to  pay  his  indi- 
vidual debt  is  fraudulent  and  void.  Piatt  v.  Hunter^  11  Week. 
Dig.  300.  A  provision  in  a  partnership  assignment,  providing  for 
payment  of  individual  debts  of  one  creditor,  is  a  fraud  on  the 
partnership  creditors,  and  they  may  set  it  aside.  Schiele  v.  Healy^ 
61  How.  73. 

Preferences. —  The  general  principle  that  a  debtor  may,  so 
long  as  he  applies  all  his  property  without  fraud  to  the  pay- 
ment of  his  debts,  pay  in  part  or  in  full  any  one  of  his  creditors  he 
desires,  is  applied  to  a  general  assignment  made  by  a  debtor  for  the 
benefit  of  creditors,  and  he  may  make  such  preferences  for  such 
amounts  as  he  prefers,  provided  always  that  it  is  for  a  subsisting  debt. 
Auhum  Exchange  Bank  v.  Fitchj  48  Barb.  344 ;  Leavitt  v.  Blatch'- 
fardj  17  N.  Y.  521 ;  Woodworth  v.  Sweety  51  id.  8 ;  Archer  v. 
O'Brien,  7  Hun,  146 ;  Jacobs  v.  Bemseuj  36  N.  Y.  668  ;  Caset/  v. 
JaneSy  37  id.  608 ;  Putnam  v.  HuhbeUy  42  id.  106  ;  Dana  v.  Owenj 
54  id.  646. 

It  has  been  held  that  preferential  assignments  are  looked  upon 
with  disfavor  by  the  courts.  Meatl  v.  PhillipSy  1  Sandf.  Ch.  83 ; 
Rathburn  v.  Plainer j  18  Barb.  272 ;  WUaoih  v.  Ferguson^  10  How. 
175 ;  Nicholson  v.  Leavitt^  4  Sandf.  472.  But  a  different  view  is 
expressed  in  Townsend  v.  Stearns,  32  N.  Y.  209,  and  in  the  later 
cases.  An  insolvent  debtor  may  make  an  assignment  with  prefer- 
ences. HauseU,  v.  Vihnar^  76  N.  Y.  630.  A  preference  given  to 
the  agent  of  the  assignor's  wife  in  payment  of  a  balance  with  interest, 
of  money  received  from  the  wife's  father  under  an  agreement  to  pay 
or  secure  it  to  the  wife  held  valid.  McCartney  v.  Welch,  51  N.  Y, 
626.  A  preference  to  the  assignor's  wife  is  valid  for  money  loaned 
although  the  partner  was  married  before  the  Enabling  Act  in  a  case 
where  the  husband  has  declined  to  assert  his  marital  rights.  Jaycox 
V.  Caldwell,  51  N.  Y.  395.  A  limited  partnership  cannot  prefer  the 
investment  of  a  special  partner.  Whitcomb  v.  Foiole,  7  Abb.  N.  C. 
295.  The  right  to  prefer  extends  to  all  legal  liabilities.  The  assignor 
may  prefer  a  surety  or  indorser.  Lansing  v.  Woodworth,  1  Sandf. 
43 ;  Hendricks  v.  Walden,  17  Johns.  438 ;  Cunningham  v.  Free- 
bom,  11  Wend.  241 ;  Keteltas  v.  Wilson^  36  Barb.  298  ;  Spaulding  v. 
Strang,  37  N.  Y.  135.  Or  claims  not  yet  due.  Read  v.  Worthingtwi, 
9  Bosw.  617.  Or  creditors  who  had  previously  executed  a  release 
for  a  percentage  up  to  the  amount  of  such  percentage.  Low  v.  Graydon, 
50  Barb.  414.  And  it  does  not  affect  the  preference  that  claims  have 
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been  purchasecj  at  a  discount*  Power  v.  Ghaydon^  10  Bosw.  630. 
Previously  secured  debts  may  be  preferred  but  the  security  must 
first  be  exhausted.  Dimon  v.  Delmonico^  35  Barb.  554 ;  Berly  v. 
Lavytence,  11  Paige,  581.  And  a  preference  may  be  made  of  a  con- 
tingent liability.  Orant  v.  Cha^pmom,^  38  N.  Y.  293.  But  no  dis- 
cretion can  be  given  the  assignee  as  to  the  order  of  preference  among 
creditors.  Boardman  v.  Halliday^  10  Paige,  223;  Bamum  v. 
Hempstead^  7  id.  568 ;  Strong  v.  Skinner^  4  Barb.  546. 

FravduUnt  assignments. —  The  circumstances  surrounding  the 
execution  bear  so  close  a  relation  to  the  subject  that  a  discussion  of 
the  requisites  of  an  assignment  would  be  incomplete  without  calling 
attention  to  some  of  the  grounds  upon  which  the  courts  have  held 
assignments  invalid,  outside  of  the  matters  appearing  on  the  face  of 
the  instrument.  The  intent  of  the  assignor  in  making  the  assign- 
ment is  held  to  be  material.  If  it  be  shown  that  the  intent  was  to 
hinder,  delay  or  defraud  creditors,  the  assignment  will  be  declared 
invalid,  and  this  is  true  even  though  the  assignor  acted  in  good  faith, 
as  he  is  not  a  purchaser  for  value.  Bathburn  v.  Plainer ^  18  Barb. 
272;  Work  v.  LlUs,  50  id.  512;  Mead  v.  PhiUips,  1  Sandf.  Ch. 
83 ;  Putnam  v.  EubbeU,  42  N.  Y.  106 ;  Buhl  v.  Phillips^  48  id.  125 ; 
Dudley  v.  Banforth,  61  id.  626;  WUson  v.  ICeUy^  24  Barb.  105; 
Matthews  v.  PouUney^  33  id.  127;  Talcott  v.  Hess^  31  Hun, 
282 ;  SchvUz  v.  Hoagland^  85  N.  Y.  464.  Contemporaneous  acts 
of  the  assignor  are  evidence  of  intent.  Peck  v.  Crousey  46  Barb. 
151 ;  Eaydock  v.  Coope,  53  N.  Y.  68 ;  Byrd  v.  Eall^  2  Keyes, 
646  ;  Wilson  v.  Lamont,  10  How.  175.  And  if  the  assignor  remains 
in  possession  of  the  assigned  property  his  acts  and  declarations  while 
in  possession  are  competent  evidence.  Adams  v.  Davidson^  10  N. 
Y.  309 ;  Newlin  v.  Lyon^  49  id.  661 ;  Tilson  v.  TerwiUiger,  56  id. 
273.  Or  a  conspiracy  between  assignor  and  assignee  to  defraud  may 
be  shown.  Cuyler  v.  McCartney^  40  N.  Y.  221.  The  retaining 
of  possession  by  the  assignor  is,  under  the  statute,  presumptive  evi- 
dence of  fraud.  Adains  v.  Davidson^  10  N.  Y,  309 ;  Cram,  v. 
Mitchell^  1  Sandf.  Ch.  251 ;  Connah  v.  Sedgwick^  1  Barb.  210 ; 
Van  Buskirk  v.  Warrerij  2  Keyes,  119;  Ball  v.  Loomis,  29  N. 
Y.  412 ;  Pine  v.  Bikert,  21  Barb.  469 ;  DoUon  v.  Kerr,  5  Hun, 
643  ;  Wilson  v.  Forsyth,  24  Barb.  105 ;  Oriswold  v.  Sheldon,  4  N. 
Y.  581 ;  Terry  v.  BuUer,  43  Barb.  395 ;  Bussed  v.  Lasher,  4  id. 
232 ;  Dewey  v.  Adams,  4  Edw.  Ch.  21 ;  Van  Nest  v.  Yoe,  1 
Sandf.  Ch.  4;  Stoddard  v.  BuHer,  20  Wend.  507;  Wilson  v. 
Furguson,  10  How.  175.     But  the  presumption  of  fraud  may  be 
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rebutted.  Hall  v.  TiMe,  8  Wend.  375 ;  Smith  v.  Acker,  23  id. 
653.  This  rale  is  not  absolute  as  to  real  estate,  but  where  the  as- 
signor  remained  in  possession  of  real  estate  for  a  long  period  it  has 
been  applied,  livery  v.  Egertoriy  7  Wend.  259  ;  Clute  v.  NewkirTc, 
46  N.  Y.  684  ;  Bank  of  Orange  Co.  v.  Mnk,  7  Paige,  87. 

But  declarations  by  the  assignor  subsequent  to  the  execution  of 
the  instrument,  and  when  not  in  possession,  are  no  evidence  of 
fraudulent  intent  in  making  the  assignment.  I^eck  v.  Crouse,  46 
Barb.  151 ;  Cuyler  v.  McCartney,  40  N.  T.  221 ;  Ogden  v.  Peters, 
15  Barb.  560.  Nor  any  subsequent  fraudulent  act  not  connected 
with  the  assignment  or  possession  of  the  property.  Schvliz  v.  Hoag^ 
land,  85  N.  Y.  464.  An  assignment,  by  the  terms  of  which  the  as- 
signee is  directed,  after  the  payment  of  certain  preferred  creditors, 
to  return  the  surplus,  if  any,  to  the  assignor,  without  making  any  pro- 
vision for  the  other  general  creditors,  is  void  as  against  the  latter. 
It  cannot  be  validated  as  against  such  a  creditor  who  has  obtained 
a  judgment,  by  a  new  assignment.  Such  second  assignment  is 
ineffectual  for  any  purpose,  as  the  assignor  has  no  power  to  con- 
vey. Sutherland  v.  Bradner,  39  Hun,  134.  The  providing  for 
payment  of  fictitious  debts  is  fraudulent,  and  renders  the  assign- 
ment void.  Terry  v.  Butler,  35  Barb.  395 ;  Ja^cohs  v.  Remeen, 
36  N.  Y.  668;  Brainard  v.  Dunning,  30  N.  Y.  211;  Ameri- 
can Ex.  Bank  v.  Wdhy  36  Barb.  291 ;  DeCamp  v.  Marshall,  2  Abb 
(K  S.)  373 ;  WeVb  v.  Daggett,  2  Barb.  9 ;  Fiedler  v.  Day,  2  Sandf. 
694 ;  Mead  v.  Phillips,  1  Sandf.  Ch.  83  ;  Bostwick  v.  Menck,  40 
N.  Y.  383.  But  a  debt  outlawed,  or  to  which  there  is  a  defense,  is 
not  in  this  category.  Livermorey,  Northrup,  44  N.  Y.  107  ;  Mur- 
ray V.  Judson,  9  id.  73.  A  provision  for  claims  that  have  been  paid 
is  fraudulent.  Talcott  v.  Uess^  31  Hun.  282.  As  is  an  omission 
of  assets  from  the  schedule  if  intentional.  SchuUz  v.  Iloagland, 
85  N.  Y.  464.  As  is  the  fact  that  the  assets  are  to  the  knowledge 
of  the  assignor  largely  in  excess  of  debts.  Livermore  v.  Northrup, 
4A  N.  Y.  107.  But  the  mere  fact  that  incidental  delay  will  result  to 
the  creditors,  and  that  the  assignor  desires  to  gain  time  or  to  pre- 
vent a  levy  under  execution,  does  not  constitute  fraud.  Nicholson 
V.  ZeaviU,  6  N.  Y.  510 ;  Toumsend  v.  Steams,  32  id,  209  ;  Griffin 
V.  Marquardt,  21  id.  121 ;  Welles  v.  Marsh,  30  id.  344.  Assign- 
ment by  persons  out  of  the  State,  and  assignment  by  non-residents^ 
made  and  delivered  in  this  State,  are  not  regarded  as  a  foreign  assign- 
ment. Grady  v.  Bowes,  11  Daly,  259.  An  assignment  of  real  estate 
is  governed  by  the  law  of  the  State  in  which  it  is  situated,  but 
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a  transfer  of  personal  property  is  controlled  by  the  law  of  the 
residence  of  the  assignor,  nnless  it  is  made  in  the  face  of  a  positive 
statute  or  rule  of  law  of  the  place  where  the  property  is  situated. 
D'lvemois  v.Leavitt^  23  Barb.  63;  Nicholson  v.  Zeavitt,  4  Sandf. 
252 ;  Moore  v.  WiUettj  35  Barb.  663 ;  Guillander  v.  Howell,  35  N. 
Y.  657;  Ockerracm  v.  Cross,  54  id.  29;  Warner  v.  Jaffray,  96  id. 
248.  A  debtor  will  not  be  permitted,  at  or  before  the  time  the  debt 
is  created,  by  a  secret  tacit  agreement,  or  understanding,  with  anyone 
or  more  of  his  creditors,  to  make  an  engagement  in  reference  to  his 
property,  by  which  their  debts  shall,  in  case  of  an  emergency,  be 
preferred  under  any  and  all  circumstances,  and  by  such  an  arrange- 
ment in  effect  place  a  secret  mortgage  on  his  property.  National 
Park  Bank  v.  Whitmore,  40  Hun,  499. 

Assent  of  assignor. —  It  is  necessary  that  the  assignee  accept  the 
trust  as  prescribed  by  the  statute.  Rennis  v.  Bean,  24  Hun,  123. 
An  assignment  recorded  without  such  assent  is  defective,  and  the  de- 
fect is  not  cured  by  making  and  recording  the  assent  separately, 
even  though  immediately  on  discovering  the  inadvertent  omission. 
Schwartz  v.  Soutter,  4:1  Hun,  323.  See  Bennie  v.  Bean,  24  id.  123 ; 
Crosby  v.  HiUger,  24  Wend.  280.  Under  the  practice  before  the 
statute  of  1877  it  was  held  in  Metcalf  v.  Van  Brunt,  37  Barb.  621, 
that  taking  possession  of  the  property  would  amount  to  an  accept- 
ance, but  see  the  language  of  this  act. 

Acknowledgment. —  A  general  assignment  is  not  valid  unless  ac- 
knowledged. And  it  must  be  subscribed  and  acknowledged  by  the 
assignee  before  the  assignment  is  recorded  or  it  wiU  be  void,  and 
with  the  instrument  itself,  and  not  to  a  separate  agreement.  Noyes 
V.  Wemherg,  15  Abb.  N.  C.  164 ;  Brennam,  v.  Wilson,  4  id.  279. 
See  101  N.  Y.  472,  and  34  Hun,  511,  below.  The  assignor  and  as- 
signee must  both  acknowledge  its  execution  before  a  competent 
officer.  FavrchUd  v.  Qwynne,  16  Abb.  23 ;  Hardman  v.  Bowen,  39 
N.  Y.  196 ;  Britton  v.  Lorem,  45  id.  51 ;  Jones  v.  Bach,  48  Barb. 
568;  Smith  v.  Tim^  14  Abb.  N.  C.  447;  Smith  v.  Boyd,  10  Daly,  149; 
TreadwdL  v.  Sackett,  50  Barb.  440.  An  attorney  in  fact  may  ac- 
knowledge. Lowenstein  v.  Flaurand,  32  N.  Y.  494,  and  the 
same  was  held  in  Baldwin  v.  Tynes,  19  Abb.  32.  All  the  resi- 
dent members  of  a  partnership  making  an  assignment  must  join  in 
the  acknowledgment.  Treadwell  v.  Sackett^  50  Barb.  440  ;  Cook  v. 
Kelly,  14  Abb.  466.  But  all  need  not  join  where  one  of  the 
parties  is  a  non-resident.  Darrow  v.  Bruff,  36  How.  479,  or  has 
absconded.     Nat  Bank  v.  Sackett,  2  Abb.  (N.  S.)  286  ;  Welles  v. 
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Marshy  30  N.  T.  344.  The  assignee,  however,  cannot  question  the 
validity  of  the  assignment  for  want  of  an  acknowledgment.  Randall 
V.  Diisenbei*^*yj  39  N.  T.  Super.  Ct.  174.  And  a  mere  clerical  error 
in  the  acknowledgment  will  not  vitiate  it.  Claflin  v.  Smithy  15  Abb. 
N.  C.  241.  The  validity  of  an  assignment  cannot  be  attacked  collater- 
ally on  the  ground  it  was  not  acknowledged  before  delivery.  Jian- 
dall  V,  Du^enbe7*ry^  39  N".  Y,  Super.  Ct,  174 ;  affirmed,  without 
opinion,  63  N.  T.  645. 

An  assignment  for  the  benefit  of  creditors,  recorded  without  t^ie 
assent  of  the  assignee  having  been  subscribed  and  acknowledged, 
although  he  may  have  orally  agreed  to  act,  is  void  against  creditors 
claiming  under  an  attachment  against  the  assignor's  property. 
Rennie  v.  Bean^  24  Hun,  123.  A  defective  acknowledgment  is  an 
irregularity  that  cannot  be  cured  so  as  to  give  the  assignee  title  over 
attaching  creditors.  Smith  v.  Boyd^  10  Daly,  149.  This  case  is 
reversed,  101  N.  Y.  472,  and  it  is  held,  that  where  en  the  same 
paper,  and  following  the  signatures  to  an  assignment,  was  written  a 
notaiy's  certificate  of  acknowledgment,  bearing  the  same  date  as  the 
assignment,  and  naming  as  the  persons  acknowledging,  the  ones  who 
apparently  executed  the  assignment,  and  stating  that  the  persons 
were  to  the  notary  "  known  to  be  the  individuals  described  in  and 
who  executed  the  same  y  "  that  the  words  "  the  same  "  referred  to 
the  instrument  to  which  the  certificate  was  appended,  and  sufficiently 
identified  the  same,  and  that  the  certificate  showed  a  due  acknowl- 
edgment of  the  instrument.  An  assignment  is  not  invalidated  by 
reason  of  a  clerical  error  in  the  certificate  of  acknowledgment. 
Claflin  V.  Smithy  15  Abb.  N.  C.  241.  See,  contra,  Smith  v.  Tim^ 
14  Abb.  N.  C.  447.  Where  a  proper  certificate  of  acknowledgment 
was  added  after  record,  and  a  new  record  made,  it  was  held  that  the 
assignment  took  effect  as  of  date  of  record.  Camp  v.  Bnxton^  34 
Hun,  511. 

Recording  assignm^ent.  —  It  is  necessary  that  the  assignment  be 
recorded  in  order  to  pass  title.  MoBlain  v.  Spelman^  6  Civ.  Pro. 
403 ;  Simon  v.  jKaliske,  6  Abb.  (N.  S.)  224;  Retinie  v.  Bean,  24  Hun, 
123;  Smith  v.  Boyd,  18  Week.  Dig.  461.  But  the  omission  to 
record  the  assignment  is  no  evidence  of  fraudulent  intent  on  the 
part  of  the  assignor.  Denger  v.  Mundy,  5  Eobb.  636.  When  a 
non-resident  assigns,  the  assignment  should  be  recorded  where  the 
real  estate  of  the  assignor  is  situated.  Scott  v.  Gv/thrie,  25  How. 
481.  The  delivery  of  the  assignment  for  record  is  prima  facie  a 
delivery  to  the  assignee.     Fryer  v.  RockfelXer,  63  N.  Y.  268.     Title 
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to  the  property  passes  on  the  dehvery  of  the  assignment,  and  subse- 
quent requirements  of  the  statutes,  such  as  recording,  are  directory. 
Warner  v.  Jaffray^  96  N.  Y.  248 ;  McBlain  v.  SpeUman^  36  Hun, 
263 ;  NicoU  v.  SpowerSj  6  State  Eep.  457. 

Precedent  for  Assignment, 

This  indenture  made  this  third  day  of  July,  in  the  year  one  thou- 
sand eight  hundred  and  eighty-five,  by  and  between  Rudolph  Aikens, 
of  the  town  and  county  of  Ulster,  State  of  New  York,  party  of  the 
first  part,  and  James  H.  Everett,  of  the  city  of  Kingston,  said  county, 
of  the  second  part,  witnesseth  that,  whereas  the  party  of  the  first 
part  is  indebted  to  divers  persons  in  sundry  sums  of  money  which  he 
18  unable  to  pay  in  full,  and  is  desirous  of  providing  for  the  payment 
of  the  same  so  far  as  in  his  power  by  an  assignment  of  all  his  property 
for  that  purpose: 

Now,  therefore,  the  said  party  of  the  first  part,  in  consideration  of 
the  premises,  and  of  the  sum  of  one  dollar,  to  him  paid  by  the  party 
of  the  second  part  upon  the  ensealing  and  delivery  of  these  presents, 
the  receipt  whereof  is  hereby  acknowledged,  has  granted,  bargained, 
sold,  assigned,  transferred,  and  set  over,  and  by  these  presents  does 
grant,  bargain,  sell,  assign,  transfer  and  set  over  unto  the  said  party 
of  the  second  part,  his  heirs,  executors,  administrators  and  assigns,  all 
and  singular  the  lands,  tenements,  hereditaments  and  appurtenances, 
and  goods,  chattels,  stock,  promissory  notes,  debts,  claims,  demands, 
property  and  effects  of  every  description  belonging  to  the  party  of  the 
first  part,  wherever  the  same  may  be,  except  such  property  as  is 
exempt  by  law  from  levy  and  sale  under  execution,  to  have  and  to 
hold  the  same,  and  every  part  thereof,  unto  the  said  party  of  the  sec- 
ond part,  his  heirs,  executors,  administrators  and  assigns.  In  trust, 
nevertheless,  to  take  possession  of  the  same,  and  to  sell  the  same  with 
all  reasonable  dispatcn,  and  to  convert  the  same  into  money,  and  also 
to  collect  all  such  debts  and  demands  hereby  assigned  as  may  be 
collectible,  and  with  and  out  of  the  proceeds  of  such  sales  and 
collection, 

First.  To  pay  and  discharge  the  just  and  reasonable  expenses,  costs 
and  charges  of  executing  this  assignment,  and  of  carrying  into  effect 
the  trust  hereby  created,  together  with  a  lawful  commission  to  the 
party  of  the  second  part  for  nis  services  in  executing  said  trust,  and 
also  to  make  payments  required  by  chapter  328  of  Laws  of  1884,  as 
amended  by  chapter  283,  Laws  of  1886. 

Second.  To  pay  to  Caroline  F.  Smith,  of  Vineland,  New  Jersey, 
widow  of  Benjamin  Smith,  deceased,  in  full  for  a  certain  promissory 
note  made  by  me  and  Margaret  D.  Smith,  and  held  by  said  Caroline  in 
the  sum  of  $2,000,  and  all  unpaid  interest  thereon.  If  the  residue  of 
said  proceeds  shall  be  sufficient  for  that  purpose,  and  if  the  same  be 
not  sufficient,  then  the  said  party  of  the  second  part  shall  apply  the 
said  residue  toward  the  payment  of  said  note. 

Third.  After  the  payment  of  the  note  mentioned  in  the  previous 
preference  in  full,  the  said  party  of  the  second  part  shall  pay  the  fol- 
lowing parties  in  full  for  the  following  notes  held  by  them  respec- 
tively: 
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To  the  National  Bank  of  Newburgh,  note  of  Cornelius  0. 
Smith,  indorsed  by  Peck,  Van  Dalfsen  &  Co.,  due  July 
27,  1885 $1,500 

Note  of  Cornelius  C.  Smith,  indorsed  by  D.  H.  Selleg,  due 
July  25, 1885  . . .' 2,121 

To  Peck,  Van  Dalfsen  &  Co.,  of  Newburgh,  note  of  Cor- 
nelius C.  Smith,  indorsed  by  Peck,  Van  Dalfsen  &  Co., 
due  June  27,  1885 2,500 

To  Qnassaick  National  Bank,  of  Newburgh,  note  of  Cor- 
nelius C.  Smith,  indorsed  by  Peck,  Van  Dalfsen  &  Co., 
due  September  5,  1885 600 

To  Charles  A.  Harcourt,  of  Newburgh,  note  of  Cornelius 
C.  Smith,  of  date  February  11,  1882,  and  arrearages  of 
interest 1,000 


If  the  residue  of  said  proceeds  shall  be  sufBcient  for  that  purpose, 
and  if  the  same  be  not  sufficient,  then  the  said  party  of  the  second 
part  shall  apply  the  residue  of  said  proceeds  to  and  for  the  payment 
of  the  said  notes  mentioned  in  this  preference,  ratably  and  in  propor- 
tion to  the  respective  amounts  thereof. 

Fourth.  And  after  fully  paying  and  discharging  all  the  aforesaid 
debts  as  before  provided,  the  said  party  of  the  second  part  shall  pay 
all  and  singular  all  other  debts  and  liabilities  of  the  party  of  the  nrst 
part ;  and  ii  such  residue  be  not  sufficient  to  pay  and  discharge  all 
such  debts  and  liabilities  in  full,  then  the  said  party  of  the  second 
part  shall  apply  the  residue  of  said  proceeds  to  and  in  payment  of  the 
debts  and  liabilities  mentioned  in  the  preference,  ratably  and  in  pro- 
portion to  the  respective  amounts  thereof. 

Fifth.  And  if  after  the  payment  of  all  the  said  debts  and  liabilities 
in  full,  there  shall  be  any  remainder  or  residue  of  said  property  or 
proceeds,  to  repay  and  return  the  same  to  the  said  party  of  the  first 
part,  his  executors,  administrators  and  assigns.  And  in  furtherance 
of  the  premises,  the  said  party  of  the  first  part  does  hereby  make,  con- 
stitute and  appoint  the  said  party  of  the  second  part  his  true  and 
lawful  attorney  irrevocable,  with  luU  power  to  do  all  acts  and  things 
which  may  be  necessary  in  the  premises  to  the  full  execution  of  the 
trust  hereby  created  ;  and  to  ask,  demand,  recover  and  receive  of,  and 
from  all  and  every  person  or  persons,  all  propertv  debts,  demands  due 
owing  and  belonging  to  the  said  party  of  the  nrst  part,  and  hereby 
transierred,  and  to  give  acquittances  and  discharges  for  the  same,  to 
sue,  prosecute,  defend  and  implead  for  the  same,  and  to  execute,  ac- 
knowledge and  deliver  all  necessary  deeds,  instruments  and  convey- 
ances. 

And  the  party  of  the  first  part  does  hereby  authorize  the  said  party 
of  the  second  part  to  sign  the  name  of  the  said  party  of  the  first  part 
to  any  check,  draft,  promissory  note,  or  other  instrument  in  writmg, 
which  is  payable  to  the  order  of  the  said  party  of  the  first  part,  or  to 
sign  the  name  of  the  party  of  the  first  part  to  any  instrument  in  writ- 
ing, whenever  it  shall  be  necessary  so  to  do  to  carry  into  effect  the  ob- 
ject, desi^  and  purpose  of  this  trust. 

The  said  party  of  the  second  part  doth  hereby  accept  the  trust 
created  and  reposed  in  him  by  this  instrument,  and  covenants  and 
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agrees  to  and  with  the  said  party  of  the  first  part,  that  he  will  faith- 
fully, and  without  delay,  execute  the  trust  hereby  created  according 
to  tne  best  of  his  skill,  knowledge  and  ability. 

In  witness  whereof  the  parties  to  these  presents  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  aboveVritteu. 

{Signatures  of  assignor  and  assignee,) 

Sealed  and  delivered  in  presence  of 

{Add  acknowledgement) 

Precedent  for  Partnership  Assignment 

Know  all  men  by  these  presents,  that  we,  Foster  T.  Dunwoody, 
Charles  0.  Dunwoody  and  William  0.  Vedder,  heretofore  carrying  on 
business  under  the  name  and  style  of  Dunwoody  Brothers  &  Ved- 
der, at  Kingston,  Ulster  county.  New  York,  being  justly  indebted  to 
sundry  persons  in  divers  sums  of  money,  which  we  are  unable  to  pay 
in  full,  and  being  desirous  of  providing  for  their  payment  by  assign- 
ing all  our  property;  for  that  purpose  we,  as  a  copartnership  and  in- 
dividually, in  consideration  of  one  dollar  to  us  m  hand  paid  by  James 
H.  Everett,  of  the  same  place,  the  receipt  whereof  is  hereby  acknowl- 
edged, and  of  the  uses,  trusts  and  purposes  hereinafter  mentioned, 
have  granted,  sold,  assigned,  transferred  and  set  over;  and  by  these 
presents  do  grant,  sell,  assign,  transfer  and  set  over  unto  the  said 
James  H.  Everett,  his  heirs,  executors,  administrators  and  assigns, 
all  the  lands,  tenements  and  hereditaments,  goods,  chattels  and  ef- 
fects, and  all  accounts,  debts  and  demands  due  or  belonging  to  us, 
both  as  copartners  and  as  individuals,  together  with  all  securities  for 
the  same,  to  have  and  to  hold  the  same  with  all  the  appurtenances 
unto  the  said  James  H.  Everett,  his  heirs,  executors,  administrators 
and  assigns,  in  trust  nevertheless.  The  said  James  11.  Everett  shall 
forthwith  take  possession  of  the  property  and  premises  of  the  said 
firm  of  Dunwoody  Brothers  &  Vedder,  and  of  the  individual  mem- 
bers thereof  hereby  assigned,  and  with  all  reasonable  diligence,  sell 
and  dispose  of  the  same  by  public  or  private  sale  for  the  best  price 
that  can  be  obtained,  and  convert  the  same  into  money,  and  also  to 
collect  all  such  debts,  accounts  or  demands  as  may  be  collectible,  and 
with  and  out  of  the  proceeds  of  such  sales  and  collections  shall: 

First.  Pay  and  discharge  all  the  just  and  reasonable  expenses,  costs, 
and  charges  of  executing  this  assignment  and  of  carrying  into  effect 
the  trust  hereby  created,  together  with  lawful  commissions  to  th< 
party  of  the  second  part  for  his  services  in  executing  said  trust. 

Second,  To  pay  out  of  the  partnership  funds  and  assets  next  after 
said  costs  and  expenses  chargeable  thereto,  four  notes  indorsed  by  the 
said  firm  of  Dunwoody  Brothers  &  Vedder,  and  held  and  owned  by 
the  Kingston  National  Bank,  for  $500  each,  two  of  which  are  dated 
December  15, 1883,  one  being  made  by  Foster  T.  Dunwoody,  the  other 
by  Charles  0.  Dunwoody  ;  two  of  which  are  dated  March  9,  1884,  one 
of  which  is  made  by  Foster  T.  Dunwoody,  and  one  by  Charles  0. 
Dunwoody,  all  payable  to  the  order  of  Delia  C.  Vedder.  In  case  said 
assets  are  insufficient  to  pay  in  full,  the  same  to  be  applied  ratably. 

Third.  After  the  payment  of  said  four  notes  in  full,  to  pay  out  of 
said  partuei*ship  funds  and  assets  the  sum  of  11,000,  with  interest 
thereon  due  and  owing  from  said  firm  to  George  W.  Vedder,  of  Rhine- 
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beck,  N,  y.,  for  moneys  loaned  it,  also  the  sum  of  $500  due  Delia  C. 
Vedder  from  said  firm,  for  moneys  loaned  and  advanced  it.  In  case 
the  firm  assets  are  insufficient  to  pay  said  debts  in  full,  then  the  same 
to  be  paid  ratably,  in  proportion  to  their  respective  amounts. 

Fmirth.  After  such  payments  next  to  pay  out  of  the  partnership  as- 
sets the  sum  of  $519,  due  Everett  &  Treadwell  for  merchandise  sold 
the  firm  of  Dunwoody  Brothers  &  Vedder. 

Fifth.  After  the  said  payment  in  full  of  all  said  debts  hereinbefore 
set  forth,  to  applv  the  remaining  proceeds  of  the  partnership  prop- 
erty inpayment  of  the  remaining  partnership  debts,  and  in  case  the 
proceeds  are  insufficient  to  pay  the  same,  to  distribute  such  proceeds 
ratably  among  said  remaming  creditors,  in  proportion  to  their  respect- 
ive claims. 

Sixth.  In  case  there  is  any  surplus  after  paying  firm  debts  in  full, 
then  to  apply  the  same  ih  payment  of  the  individual  debts  of  each  of 
said  members  of  the  firm,  in  case  any  remain  unpaid,  out  of  their 
individual  assets,  paying  to  the  creditors  of  each  member  the  propor- 
tion to  which  each  member  would  be  entitled. 

Seventh.  Out  of  the  net  proceeds  of  the  individual  property  of  Fos- 
ter T.  Dunwoody  to  first  pay  Delia  C.  Vedder  the  sum  of  $320,  due 
her  on  account  of  board  of  said  Foster  T.  Dunwoody. 

Eighth.  After  paying  said  sum  of  $320  to  Delia  C.  Vedder,  next  to 
pay  out  of  said  proceeds  of  his  individual  property  the  two  notes  made 
by  said  Foster  T.  Dunwoody  and  held  by  the  Kingston  National 
Bank,  for  $500  each,  mentioned  and  fully  described  in  the  second 
clause  of  this  instrument,  and  indorsed  by  said  Delia  C.  Vedder  and 
the  said  firm. 

Ninth.  Next  after  such  notes,  to  pay  out  of  said  individual  assets 
of  said  Foster  T.  Dunwoody  any  individual  indebtedness  of  said  Fos- 
ter T.  Dunwoody,  or  apply  the  proceeds  ratably  thereon,  first  paying 
in  full  the  note  held  by  George  W.  Vedder,  in  case  he  has  individually 
indorsed  the  same. 

Tenth.  Next  after  said  individual  indebtedness,  to  apply  the  pro- 
ceeds of  such  individual  assets  of  said  Foster  T.  Dunwoody  to  the 
payment  of  the  claim  of  Delia  C,  Vedder  of  $500  against  the  said  firm, 
for  moneys  loaned,  and  the  said  note  of  George  W.  Vedder  for  $1,000, 
for  money  loaned,  in  case  the  said  Foster  has  not  indorsed  said  note 
individually,  and  in  case  the  same  is  insufficient  to  pay  in  full,  then 
ratably. 

Eleventh.  To  apply  next  thereafter  said  individual  property  of  said 
Foster  T.  Dunwoody  to  the  payment  of  indebtedness  heretofore  set 
forth,  of  $519  to  Everett  &  Treadwell,  or  so  much  as  shall  remain 
unpaid. 

Twelfth.  After  said  payments  as  aforesaid,  in  full,  to  apply  the  bal- 
ance 01  such  individual  assets  of  Foster  T.  Dunwoody  pro  rata  to  the 
payment  of  the  firm  debts,  in  case  any  remain  unpaid,  out  of  the  firm 
assets. 

TInrteenth.  Out  of  the  net  procees  of  the  individual  property  and 
assets  of  Charles  0.  Dunwoody,  to  fii*st  pay  Delia  C.  Vedder  the  sum 
of  $240,  due  her  on  account  of  board. 

Fourteenth.  Next  after  such  payment  to  Delia  C.  Vedder,  to  pay 
out  of  said  individual  property  oi  Charles  0.  Dunwoody  two  notes 
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made  by  him,  held  bv  the  Kingston  National  Bank,  for  1500  each, 
heretofore  described  m  clause  second  of  this  instrument,  and  indorsed 
by  said  Delia  C.  Vedder  and  said  firm. 

Fifteenth.  Next  after  such  notes,  to  pay  out  of  said  individual  as- 
sets of  said  Charles  0.  Dun  woody  any  individual  indebtedness  by  said 
Charles  0.  Dunwoody,  or  apply  the  proceeds  ratably  thereon,  first  pay- 
ing in  full  the  note  held  by  George  W.  Vedder,  in  case  he  has  indi- 
vidually indorsed  the  same. 

Sixteenth.  Next  after  said  individual  indebtedness,  to  apply  the  pro- 
ceeds of  such  individual  assets  of  said  Charles  0.  Dunwoody  to  the 
payment  of  the  claim  of  Delia  C.  Vedder  of  $500  a^nst  the  said 
nrm,  for  moneys  loaned,  and  the  said  note  of  George  W.  Vedder  for 
$1,000,  for  money  loaned  ;  in  case  the  same  is  insufficient  to  pay  in 
full,  then  ratably. 

Seventeenth.  To  apply  next  thereafter  said  individual  property  of  said 
Charles  O.  Dunwoody  to  the  payment  of  indebtedness  heretofore  set 
forth  of  $519  to  Everett  &  Treadwell,  or  so  much  as  shall  remain  unpaid . 

Eighteenth.  After  said  payments  as  aforesaid  in  full  to  apply  the  balance 
of  such  individual  assets  of  Charles  0.  Dunwoody  jpro  rata  to  the  pay- 
ment of  the  firm  debts  in  case  any  remain  unpaid  oat  of  the  firm  assets. 

Nineteenth.  Out  of  net  proceeds  of  the  individual  property  of 
William  0.  Vedder  to  first  pay  George  W.  Vedder  the  $1,000  due  him 
on  note  now  a  debt  of  the  firm,  or  apply  it  thereon. 

Tioentieth.  To  pay  out  of  the  individual  property  of  William  0. 
Vedder  next  thereafter  any  individual  debts  of  said  William  0.  Vedder, 
or  apply  it  ratably. 

Twenty-first.  If  there  remain  any  surplus  out  of  said  individual 
property  of  William  0.  Vedder,  to  apply  it  ratably  on  the  firm  debts 
for  which  he  is  liable. 

Twenty-second.  And  if,  aftej  the  payment  of  all  the  said  debts  and 
liabilities  in  full,  there  shall  be  any  remainder  or  residue  of  said  prop- 
erty or  proceeds,  to  repay  and  return  the  same  to  the  said  parties  of 
the  first  part,  their  executors,  administrators  and  assigns. 

And  in  furtherance  of  the  premises  the  said  parties  of  the  first  part 
do  hereby  make,  constitute  and  appoint  the  said  party  of  the  second 
part  our  true  and  lawful  attorney  irrevocable,  with  full  power  and 
authority  to  do  all  acts  and  things  which  may  be  necessary  in  the 
premises  to  the  full  execution  of  the  trust  hereby  created,  and  to  ask, 
demand,  recover  and  receive  of  and  from  all  and  every  person  or  per- 
sons all  property,  debts,  demands,  due,  owing  and  belonging  to  the 
said  party  of  the  second  part,  and  to  give  acquittance  and  discharges 
for  the  same,  to  sue,  prosecute,  defend  and  implead  for  the  same,  and 
to  execute,  acknowledge  and  deliver  all  necessary  deeds,  instruments 
and  conveyances. 

In  witness  whereof  the  parties  to  these  presents  have  hereunto  set 
their  hands  and  seals  the  14th  day  of  March,  A.  D.  1886. 

Foster  T.  Dunwoody,     [l.  s.] 
Charles  0.  Dunwoody,     [l.  s.] 
William  0.  Vedder,     [l.  s.] 
Dunwoody  Brothers  &  Vedder.    [l.  s.] 


Sealed  and  delivered  in 


( 


the  presence  of        f         jj.  E.  McKenzie. 
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I  hereby  accept  the  trust  created  by  the  above  instrument  and  cove- 
nant faithfully  to  perform  the  same. 

James  H.  Everett. 
Dated  March  14,  1886. 
(Add  acknmoUdgment) 

Inventory. 

§  8.   A  debtor  making  an  assignment  shall,  at  the  date  thereof  or  within 
twenty  days  thereafter,  cause  to  be  made  and  delivered  to  the  countj  judge  of 
the  countj  where  such  assignment  is  recorded,  an  inventory  or  schedule  con 
taining: 

1.  The  name,  oocnpation,  place  of  residence,  and  place  of  business  of  such 
debtor. 

2.  The  name  and  place  of  residence  of  the  assignee. 

3.  A  full  and  true  account  of  all  the  creditors  of  such  debtors,  stating  the  last 
known  place  of  residence  of  each,  and  the  sum  owing  to  each,  with  the  true  cause 
and  consideration  therefor,  and  a  full  statement  of  any  existing  security  for  the 
payment  of  the  same. 

4.  A  full  and  true  inventor]^  of  all  such  debtor's  estate  at  the  date  of  such 
assigpiment,  both  real  and  personal,  in  law  and  in  equity,  with  the  incumbrances 
existing  thereon,  and  of  all  vouchers  and  securities  relating  thereto,  and  the 
nominal  as  well  as  actual  value  of  the  same,  according  to  the  best  knowledge  of 
such  debtor. 

5.  An  affidavit  made  by  such  debtor  that  the  same  is  in  all  respects  just  and 
true.  But  in  case  such  debtor  shall  omit,  neglect  or  refuse  to  make  and  deliver 
such  inventory  or  schedule  within  the  twenty  days  required,  the  assignee  named 
in  such  assignment  shall,  within  thirty  days  after  the  date  thereof,  cause  to  be 
made  and  delivered  to  the  county  judge  of  the  county  where  such  assignment  is 
recorded,  such  inventory  or  schedule  as  above  required,  in  so  far  as  he  can,  and 
for  such  purpose  the  county  judge  shall  at  any  time,  upon  the  application  of  such 
assignee,  compel  by  order  such  delinquent  debtor,  and  any  other  person  to  appear 
before  him  and  disclose  upon  oath  any  knowledge  or  information  he  may 
possess  necessary  to  the  proper  making  of  such  inventory  or  schedule.  The 
assignee  shall  verify  the  inventory  and  schedule  so  made  by  him,  to  the  effect 
that  the  same  is  in  all  respects  just  and  true  to  the  best  of  his  knowledge  and 
belief.  But  in  case  the  said  assignee  shall  be  unable  to  make  and  file  such  inven- 
tory or  schedule  within  said  thirty  days,  the  county  judge  may,  upon  application 
under  oath,  showing  such  liability,  allow  him  such  further  time  as  shall  be  neces- 
sary, not  exceeding  sixty  days.  If  the  assignee  fail  to  make  and  file  such  inven- 
tory or  schedule  within  said  thirty  days,  or  such  further  time  as  may  be  allowed, 
the  county  judge  may  require  by  order  the  assignee  forthwith  to  appear  before 
him  and  show  cause  why  he  should  not  be  removed.  Any  person  interested  in 
the  trust  estate  inay  apply  for  such  order  and  demand  such  removal.  The  books 
and  papers  of  such  delinquent  debtor  shall  at  all  times  be  subject  to  the  inspec- 
tion and  examination  of  any  debtor.  The  county  judge  is  authorized  by  order 
to  require  such  debtor  or  assignee  to  allow  such  inspection  or  examination.  Dis- 
obedience to  such  order  is  hereby  declared  to  be  a  contempt  and  obedience  to  such 
order  may  be  enforced  by  attachment.  The  inventory  or  schedule  shall  be  filed 
by  said  county  judge  in  the  office  of  the  clerk  of  the  county  in  which  said  assign, 
ment  is  recorded. 

The  following  enactment,  being  chapter  380,  Laws  of  1885,  con- 
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fers  powers  and  duties  relating  to  general  assignment  on  Supreme 
Court : 

All  powers,  rights,  daties  conferred  upon  County  Courts  and  county  judges  by 
chapter  four  hundred  and  sixty-six  of  the  Laws  of  eighteen  hundred  and  seventy- 
seven,  entitled  "  An  act  in  relation  to  assignments  of  the  estates  of  debtors  lor 
the  benefit  of  creditors,"  and  by  acts  amendatory  thereof  and  additional  or  sup- 
plemental thereto,  are  hereby  also  conferred  upon  and  shall  be  exercised  by  the 
Supreme  Court  and  the  justices  of  the  Supreme  Court  of  the  State  of  New  York 
concurrently  with  County  Courts  and  county  judges.  All  applications  under  said 
acts  made  in  the  Supreme  Court  shall  be  made  to  the  court,  or  a  justice  thereof, 
within  the  judicial  district  where  the  assignment  is  recorded,  and  all  proceedings 
and  hearings  under  said  acts  had  in  the  Supreme  Court  upon  the  return  of  a 
citation  shall  be  had  at  a  Special  Term  of  said  court  held  in  the  county  where  the 
judgment  debtor  resided  at  the  time  of  the  assignment;  or  in  case  of  an  assign- 
ment by  copartners,  in  the  county  where  the  principal  place  of  business  of  such 
copartners  was  at  the  time  of  the  assignment. 

What  should  he  scheduled.  —  The  assignor  may  assign  every 
thing  which  under  the  law  is  assignable ;  the  test  has  been  stated  to 
be  that  any  thing  which  would  pass  to  the  personal  representative 
of  a  deceased  person  may  pass  to  a  general  assignee,  and  a  cause  of 
action  for  any  wrong  which  would  thus  survive  may  be  assigned, 
Zahriskie  v.  Smithy  13  N.  Y.  322 ;  Hyslop  v.  Romdall^  4  Duer, 
660;  McKeeY.  Judd,12l^.  Y.  622;  ShermanY.^der,  24:  id.  381; 
Richimeyer  v.  Remsen^  38  id.  206 ;  Whitaktr  v.  Merrill^  30  Barb. 
389 ;  Merrill  v.  Grinnell^  id.  594 ;  Jackeon  v.  Loaee^  4  Sandf . 
Ch.  381;  Pulver  v.  Harris^  52  K  Y.  73;  Brooks  v.  Hanford^ 
15  Abb.  342 ;  McQueen  v.  Bahcock^  41  Barb.  337.  Real  estate 
passes  to  the  assignee  subject  to  incumbrances  and  personal  property 
subject  to  levy  or  lien.  Warren  v.  Fenn^  28  Barb.  333  ;  Mumper 
V.  Rushmcyre^  79  N.  Y.  19 ;  Main  v.  Green^  32  Barb.  448 ;  Van 
Dine  v.  Willett,  38  id.  319.  Personal  property  of  all  kinds  and 
choses  in  action  pass  under  the  assignment.  Cojtn  v.  McLean^ 
80  N.  Y.  560 ;  Millikin  v.  Dart,  26  Ilun,  24.  Hence  all  prop- 
erty should  be  included  in  schedule.  But  it  all  passes  whether 
scheduled  or  not,  though  the  omission  to  schedule  may  be  evi- 
dence of  fraud:  But  a  mere  omission,  unless  with  fraudulent 
intent,  will  not  avoid  the  assignment.  Mathison  v.  Demarestj 
4  Robt.  161;  Piatt  v.  LoU,  IT  JS".  Y.  478;  Turner  v.  Jay- 
cox,  40  id.  471.  When  prepared  by  the  assignor,  the  inven- 
tory and  schedules  are  regarded  as  part  of  the  assignment.  Terry 
V.  Butler,  43  Barb.  395;  De  Camp  v.  Marshall,  2  Abb.  (N. 
S.)  373.  Failure  to  file  the  schedules  and  inventory  does  not  affect 
the  validity  of  the  assignment.     Produce  Bank  v.  Morton,  67  N. 
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Y.  199 ;  Wwtner  v.  Jaffray^  96  id.  248.  But  the  debtore  must  all 
verify  the  schedules.  Cook  v.  KeUy^  14  Abb.  466.  It  is  held  in 
Pratt  V.  Stevens,  94  N.  Y.  387,  that,  in  the  absence  of  the  countj' 
judge,  the  inventory  may  be  filed  with  the  clerk,  that  the  schedules 
need  not  include  securities  known  to  be  fraudulent,  and  that  an 
affidavit  to  "deponent's  best  knowledge,  information  and  belief" 
was  sufficient.  It  is  said  that  the  affidavit  attached  to  inventory  on 
a  general  assignment,  if  made  by  the  assignor,  must  be  absolutely 
that  such  inventory  is  in  all  respects  just  and  true,  no  other  is  suffi- 
cient to  render  the  assignment  valid.  Pratt  v.  Stevens^  26  Hun, 
229 ;  but  this  is  reversed.  94  N.  Y.  387. 

The  assignor's  schedule,  thougli  made  after  assignment,  is  effectual 
to  validate  a  mortgage  which  otherwise  might  have  been  invalidated 
for  usury.  Matter  of  Thompson,  30  Hun,  195  ;  Pratt  v.  Adams, 
7  Paige,  616 ;  Chafin  v.  Thompson,  89  K  Y.  220.  The  inventory 
of  debts  need  not,  in  addition  to  specification  of  time  of  payment, 
dates,  payees,  etc.,  of  promissory  notes,  state  what  they  were  given 
for.  Only  valid  securities  need  to  be  stated  in  the  inventory,  and  if 
the  assignor  knows  a  security  to  be  fraudulent,  he  is  not  bound  to 
state  it.  In  the  absence  of  the  county  judge  from  the  office,  the 
inventory  may  be  delivered  to  his  clerk  at  his  office,  and  a  delivery 
to  a  county  judge  of  another  county,  holding  court  in  the  county 
where  the  assignment  is  made  at  the  time,  is  sufficient  compliance 
with  the  statute.  Pratt  v.  Stevens,  94  K.  Y.  387 ;  reversing  26 
Hun,  229.  An  assignment  of  all  the  property  mentioned  in  sched- 
ule B,  to  pay  debts  mentioned  in  schedule  A,  and  referring  to  the 
schedules  as  annexed,  thougli  not  so  annexed  in  fact,  and  not 
recorded  in  the  county  clerk's  office  with  the  assignment,  is  valid,  as 
neither  of  the  schedules  was  a  part  of  the  assignment.  Burghard 
V.  Sondheim,  50  N.  Y.  Super.  116.  A  judgment  in  favor  of  the 
assignee  will  pass  by  the  assignment,  although  not  named  in  the 
inventory,  and  no  knowledge  of  its  existence  comes  to  the  assignee. 
Emigrant  Indvstinal  Savings  Bank  v.  Roche,  93  N.  Y.  374. 
Intentional  omission  from  schedules  raises  presumption  of  fraud. 
Abb.  Dig.,  1885,  Assignments,  p.  26,  citing  85  N.  Y.  464.  When  the 
inventory  of  an  insolvent  debtor  contained  the  names  of  the 
creditors,  with  their  residences,  and  the  amounts  of  debts  owing, 
and  then  a  brief  and  very  general  statement  of  what  the  debts  were 
created  for,  it  was  held  that  it  complied  with  the  requirements  of  the 
statute,  and  was  sufficient  to  include  the  cause  and  consideration  of 
the  indebtedness,  and  the  nature  of  the  several  debts.     Eastern 
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Nationdl  Bank  v.  Ilulahizer^  2  State  Rep.  93.  Where  schedules 
are  made  up  by  the  assignee,  they  cannot  be  regarded  as  characteriz- 
ing the  intent  of  the  assignor  in  making  the  assignment.  Denton  v. 
Merrill^  43  Hun,  224.  Otherwise  when  made  by  the  assignor. 
Terry  v.  BuUeVy  43  Barb.  395. 

The  schedules  should,  if  possible,  be  verified  by  the  assignor,  since 
he  must  necessarily  be  much  better  acquainted  with  his  assets  and 
liabilities  than  the  assignee  can  possibly  become  within  the  period 
allowed  for  lihng  the  inventory  by  the  statute. 

The  assignor  in  care  of  a  stock  of  goods  must  be  much  better  ac- 
quainted with  their  value  under  ordinary  circumstances  than  any  per- 
son who  may  be  called  on  to  appraise  their  value ;  and  it  must  not  be 
overlooked  that  the  assignee  is  bound  by  the  value  of  the  articles  placed 
upon  the  inventory  to  the  extent  that  the  burden  is  upon  liim  of 
showing  them  to  be  of  less  value,  and  the  creditors  are  also  bound 
to  extent  that  the  burden  is  upon  them  of  showing  greater  value 
than  appears  by  the  inventory.     Matter  of  Wolfl  State  Rep.  173. 

It  is  not  the  usual  practice  in  the  County  Courts  to  require  theaflS- 
davits  of  disinterested  experts  to  the  value  of  the  assets  inventoried 
as  is  required  by  rule  8  of  the  Common  Pleas,  yet  in  case  of  doubt 
as  to  the  fairness  of  the  inventory,  an  order  for  such  exatnination 
would  doubtless  be  granted  on  a  proper  showing  to  the  court  by 
affidavit  or  petition.  (See  Rules  of  Common  Pleas,  page  279.)  A 
reference  to  the  rules  and  practice  in  the  Common  Pleas  will  be 
found  desirable  even  by  practitioners  in  the  County  Courts  since  the 
statute  leaves  very  many  of  the  details  of  the  practice  unsettled,  and 
these  rules  are  the  only  formulated  practice,  and  in  the  absence  of 
other  regulations,  are  recognized  by  the  courts  as  a  safe  guide  in 
administering  insolvent  estates  under  general  assignment 

The  inventory  will  usually  require  additional  schedules  to  those 

given  in  the  following  precedent,  which  may  readily  be  added  : 

« 

Schedules  and  Inventory  connected  with  the  General  Assignment  of 

Rudolph  Akin, 

The  name  of  the  assignor  or  debtor  is  Eudolph  Akin,  his  occupa- 
tion is  a  farmer,  his  place  of  residence  and  place  of  business  is  in  the 
town  of  Ulster,  TJlster  county,  State  of  New  York,  The  name  of  the 
assignee  is  James  H.  Everett,  and  his  place  of  residence  is  in  the  city 
of  Kingston,  said  county  of  Ulster. 
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BEGAPirUIiATIOK. 

Debts  and  liabilities  amount  to $20^461  00 

Assets  nominally  worth 25,880  00 

Assets  actually  worth 14,500  00 


In  the  Matter  of  the  Assignment  of 
Comelins  Martin  to  James  H.  Ever- 
ett for  the  benefit  of  creditors. 


"Ulster  County,  ss.: 

Cornelius  Martin  being  sworn,  says  that  he  is  the  assizor  named 
in  the  above  assignment,  which  bears  date  the  14th  day  of  July,  1886, 
recorded  in  the  office  of  the  clerk  of  the  county  of  Ulster  tne  15th 
day  of  July,  1885;  that  the  inventory  and  schedules  hereto  annexed 
contain  a  true  and  full  account  of  all  the  creditors  of  said  deponent, 
the  last  known  place  of  residence  of  each  creditor,  where  the  same  is 
known  to  the  deponent  and,  where  the  same  is  not  known,  the  fact 
is  so  stated  therem.  Also,  the  sum  owing  to  each  creditor,  and  the 
nature  of  each  debt  or  demand,  whether  arising  on  written  security, 
account  or  otherwise.  Also,  the  true  cause  and  consideration  of  such 
indebtedness  in  each  case.  Also,  a  statement  of  any  existing  security 
for  the  payment  of  any  such  debts.  Also,  a  full  and  true  inventory  of 
all  the  estate,  both  real  and  personal,  in  law  and  equity  of  Cornelius 
Martin,  at  the  date  of  said  assignment,  and  the  incumbrances  existing 
thereon  and  of  all  vouchers  and  securities  relating  thereto,  and  the 
value  of  such  estate  according  to  the  best  knowledge  of  deponent. 
And  deponent  further  says,  that  the  annexed  inventory  and  schedule 
are  in  all  respects  just  and  true,  according  the  best  knowledge,  infor- 
mation and  belief  of  this  deponent. 

(Jurat)  ( Signature. ) 

Advertibbment  for  Claims. 

§  4.  The  coontj  jadge  may,  upon  the  petition  of  the  assignee,  authorize  him 
to  advertise  for  creditors  to  present  to  him  their  claims,  with  the  vouchers  there- 
for, duly  verified,  on  or  before  a  day  to  be  specified  in  such  advertisement,  not 
less  than  thirty  days  from  the  last  publication  thereof,  which  advertisement  or 
notice  shall  be  published  in  two  newspapers,  to  be  designated  by  the  county 
judge,  as  most  likely  to  give  notice  to  the  persons  to  be  served,  not  less  than  once 
a  week  for  six  successive  weeks,  and  if  it  appears  that  any  of  such  creditors  are 
out  of  the  State,  then  in  like  manner  in  the  State  paper. 

{Note  the  fact  that  the  State  paper  has  been  abolished.) 

The  effect  of  omission  by  a  creditor  to  present  his  claim  is  pre- 
scribed by  section  13  of  the  act,  under  which  he  is  not  entitled  to 
notice  of  settlement  of  assignee's  account,  but  in  case  the  assignee 
is  satisfied  from  the  debtor's  schedules  that  the  creditor  has  a  valid 
claim,  he  is  not  deban'ed  from  sharing  in  the  distribution  of  the 
fund  in  the  hands  of  the  assignee,  and  it  is  said  that  this  method  of 
giving  notice  to  creditors  may  be  auxiliary  to  other  methods.  McU^ 
ter  of  Gilbertj  9  Daly,  479.    In  New  York  city,  however,  in  one 
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instance,  a  different  mle  seems  to  have  been  adopted  as  to  including 
claims  not  presented  in  distribution  to  creditors.  See  Matter  of 
JBurdickj  10  Daly,  49.  The  assignee  has  no  discretion  to  refuse 
payment  of  a  preferred  claim  because  it  is  usurious,  and  a  claim 
within  the  statute  of  frauds  is  valid  against  the  estate.  Green  v. 
Morse,  4  Barb.  332 ;  Chopin  v.  Thompson,  89  K  Y.  270 ;  Matter 
of  McGullum,  10  Daly,  72 ;  Matter  of  Ward,  id.  66 ;  Livermore 
V.  Northrup,  44  N.  Y.  107.  But  it  is  held  in  Brown  v.  Halsteady 
17  Abb.  N.  C.  197,  that  the  assignee  is  not  required  to  pay  a  claim 
he  knows  or  believes  to  be  wholly  fictitious.  In  Albert  v.  Bach,  52 
N.  Y.  Super.  550,  affirmed  without  opinion,  101  N.  Y.  656,  it  was 
held  that  where  the  assignee  paid  a  prefeiTcd  claim  he  had  every 
reason  to  know  was  fraudulent,  and  which  was  afterward  declared 
so,  he  must  be  charged  with  the  amount  paid.  It  is  said  to  be  other- 
wise ajB  to  usury  against  a  claim  not  preferred.  Matter  of  Brown, 
10  Daly,  115.  The  act  by  section  26  provides  for  trial  by  jury,  or 
before  a  referee,  of  any  disputed  claim  arising  under  the  statute. 
The  practice  would,  doubtless,  in  such  case,  be  assimilated  to  that 
on  a  reference  to  try  validity  of  disputed  claim  out  of  Surrogate's 
Court.  Where  the  assignor  fails  to  advertise,  he  will  become  liable 
for  any  claims  overlooked  by  him.  Matter  of  Ludington,  5  Abb. 
N.  0.  307.  The  assignee  cannot  be  compelled  by  a  mortgagee  to 
pay  taxes  where  they  are  not  preferred  by  the  assignment.  Matter 
of  Lewis,  81  N.  Y.  421. 

Precedent  for  Petition  for  Order  to  Advertise  for  Claims. 

ULSTER  COUNTY  COURT. 

^ 

In  the  Matter  of  the  Qenera]  Assign- 
ment of  ComeUas  Martin  to  James  H. 
Everett. 


To  Hon.  William  S.  Ken  yon: 

The  petition  of  James  H.  Everett  respectfully  shows:  That  on  the  3d 
day  of  July,  1885,  Cornelius  Martin,  then  residing  and  now  residing 
at,  and  who  conducted  a  farm  in  the  town  of  Ulster,  county  of  Ul- 
ster and  State  of  New  York,  made  and  executed  in  due  form  of  law 
a  general  assignment  to  your  petitioner  for  the  benefit  of  his  credit- 
ors, which  said  assignment  was,  on  the  3d  day  of  July,  1885,  duly 
recorded  in  the  office  of  the  clerk  of  the  county  of  Ulster,  and  on  the 
6th  day  of  July,  1885,  in  the  office  of  the  clerk  of  the  county  of 
Orange. 

That  your  petitioner  has  accepted  said  assignment  and  given  the 
undertaking  required  by  law,  and  entered  upon  the  discharge  of  his 
duties  as  assignee  under  said  assignment. 

That  your  petitioner  is  informed  from  the  inventory  and  schedules 
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filed  by  said  Coraelins  Martin,  that  all  of  the  creditors  of  the  said 
Cornelius  Martin  reside  in  the  State  of  New  York,  in  the  counties 
of  Ulster  and  Orange. 

Wherefore  your  petitioner  prays  that  he  may  be  authorized  to  ad- 
vertise for  creditors  to  present  to  him  their  claims,  with  the  vouchers 
therefor,  duly  verified,  m  accordance  with  the  statute  in  such  case 
made  and  provided. 

Dated  July  28,  1885.  James  H.  Evbebtt. 

(Add  verification  as  to  pleading.) 

Precedent  for  Order  to  Advertise  for  Claims. 
(Caption  in  usual  form.) 

{mis.) 

On  reading  and  filing  the  petition  of  James  H,  Everett,  verified  on 
the  28th  day  of  July,  1885,  and  on  application  of  S.  T.  Hull,  attor- 
ney for  saia  petitioner,  it  is 

Ordered,  that  the  prayer  of  said  petitioner  be  and  the  same  is 
hereby  granted,  and  the  said  James  H.  Everett  is  hereby  authorized 
to  advertise  for  creditors  of  Cornelius  Martin  to  present  their  claims, 
with  the  vouchers  therefor,  duly  verified,  on  or  before  a  day  to  be 
specified  in  said  advertisement,  not  less  than  thirty  days  from  the  last 

Eublication  thereof,  which  said  advertisement  or  notice  shall  be  pub- 
shed  once  in  each  week  for  six  successive  weeks,  in  the  Kingston 
Daily  Leader,  a  newspaper  published  in  the  city  of  Kingston,  XJ'lster 
county,  and  in  the  Newburgh  Journal,  a  newspaper  published  in  the 
city  of  Newburgh,  Orange  county. 
Dated  July  28,  1885.  Wm.  S.  Kenton, 

County  Judge  of  Ulster  County. 

Precedent  for  Notice  to  Present  Claims. 

In  pursuance  of  an  order  made  by  the  Hon.  Wm.  S.  Kenyon,  on 
the  28th  day  of  July,  1886,  notice  is  hereby  given  to  all  the  creditors 
and  persons  having  claims  against  Cornelius  Martin,  lately  doing  busi- 
ness in  the  town  and  county  of  Ulster,  under  the  name  of  Cornelius 
Martin,  that  they  are  required  to  present  their  claims,  with  the  vouch- 
ers therefor,  duly  verified,  to  the  subscriber,  the  duly  appointed  as- 
signee of  the  said  Cornelius  Martin,  for  the  benefit  of  his  creditors, 
at  his  place  of  business.  No.  123  Washington  avenue,  in  the  city  of 
Kingston,  on  or  before  the  10th  day  of  October,  1886. 

S.  T.  Hull,  "  James  H.  Eveeett, 

Attorney  for  Assignee.  Assignee. 

Bond  of  Assignee. 

§  5.  The  assignee  named  in  any  such  assignment  shall,  within  thirty  days  after 
the  date  thereof  and  before  he  shall  have  any  power  or  authority  to  sell,  dispose 
of  or  convert  to  the  purposes  of  the  trust  any  of  the  assigned  property,  enter  into 
a  bond  to  the  people  of  the  State  of  New  York  in  an  amount  to  be  ordered  and  di- 
rected by  the  county  judge  of  the  county  where  the  assignment  Is  recorded,  with 
sufficient  sureties  to  be  approved  of  by  such  judge,  and  conditioned  for  the  faith- 
ful discharge  of  the  duties  of  such  assignee  and  for  the  due  accounting  for  all 
moneys  received  by  him,  which  bond  shall  be  filed  in  the  clerk's  office  of  the 
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county  where  Bach  assignment  is  recorded,  bat  in  case  the  debtor  shall  fail  to 
present  such  inventoiy  within  the  twenty  days  [required,  then  the  assignee,  be- 
fore the  ten  days  thereafter  shall  have  elapsed,  may  apply  to  the  county  judge 
by  verified  petition  for  leave  to  file  a  provisional  bond  until  such  time  as  he  may 
be  able  to  present  the  schedule  or  inventory  as  hereinbefore  provided. 

The  assignee  takes  title  to  the  property  on  the  delivery  of  the  as- 
signment and  the  filing  of  the  bond  is  not  a  condition  precedent, 
and  does  not  affect  the  validity  of  the  assignment.  Thrasher  v. 
BenUy,  59  N.  Y.  649 ;  Produce  Bank  v.  Morton^  67  id.  194 ; 
Brennan  v.  WUsoriy  71  id.  502 ;  Bosl/wick  v.  Bennett^  74  id.  317 ; 
Matter  of  Famaniy75  id.  187;  Warner  v.  Jaffray^  96  id.  248; 
JHyan  v.  VfeHb^  39  Hun,  435.  But  until  the  bond  is  filed  the  aa- 
eignee  cannot  execute  his  trust  and  cannot  convert  or  convey  the  prop- 
erty.  Woodworth  v.  Seymour ^  22  Hun,  245.  Eeargument  denied,  23 
id.  147;  Van  HeiuY.  £Jlkv^y^  id.  516;  Brennan  y,  WUeoriylX 
!N.  Y.  502.  The  validity  of  the  assignment  is  not  affected  by  failure  to 
file  a  bond ;  when  the  assignee,  after  giving  a  bond,  ratifies  his  acts  in 
leasing  property  before  filing  the  bond,  they  are  made  valid.  Smith  v. 
NeweUj  32  Hun,  501.  The  bond  in  the  city  of  New  York  must 
be  approved  by  a  judge  of  the  Court  of  Common  Pleas.  So  held  be- 
fore the  act  of  1885.  Matter  of  Robinson,  10  Daly,  148.  Under 
Laws  1860,  chapter  348,  section  3,  the  bond  required  from  an  as- 
signee might  be  either  joint,  or  joint  and  several.  People  v.  White, 
28  Hun,  289.  The  giving  of  a  bond  is  not  a  prerequisite  to  the 
validity  of  the  assignment,  and  if  the  bond  when  given  is  void,  the 
assignment  is  not  vitiated.  Thrasher  v.  Bendy,  1  Abb.  N.  C. 
less  fully,  59  N.  Y.  649 ;  Ryan  v.  Webl,  39  Hun,  435.  To  the 
same  effect,  Sinclair  v.  OaMey,  6  Week.  Dig.  513  ;  Phcmey  etc,, 
Co.  V.  Stratissj  17  Hun,  586  ;  Worthy  v.  Benham,  13  id.  176.  But 
the  assignee  cannot  convey  the  assigned  property,  and  such  convey- 
ance is  a  nullity  which  may  be  questioned  not  only  by  the  assign- 
or's creditors,  but  by  the  assignee's  successors*  Woodworth  v.  Sey- 
mour, 22  Hun,  245. 

Precedent  for  Bond* 

Know  all  men  "by  these  presents,  that  we,  Amasa  Humphrey,  James 
F.  Brewer  and  James  S.  Winne,  all  residing  in  the  city  of  Kingston, 
are  held  and  firmly  bound  unto  the  people  of  the  State  of  New  York 
in  the  sum  of  $10,000,  lawful  money  of  the  United  States  of  America, 
to  be  paid  to  the  said  people;  to  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves,  our  and  each  of  our  heirs,  executors  and  ad- 
ministrators, jointly  and  severally,  firmly,  by  these  presents. 

Sealed  with  our  seals. 

Dated  the  dlst  day  of  July,  1884;  and. 
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Whereas^  John  F.  Williams  has  made  an  assi^ment  of  his  prop- 
erty in  trust  to  the  above  bounden,  Amasa  Humphrey,  for  the  benefit 
of  his  creditors,  dated  the  10th  day  of  July,  1884,  recorded  on  the 
10th  day  of  July,  1884,  in  the  office  of  the  clerk  of  the  county  of 
Ulster: 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the 
above  bounden  Amasa  Humphrey  shall  faithfully  execute  and  dis- 
charge the  duties  of  such  assignee,  and  duly  account  for  all  moneys 
received  by  him  as  such  assignee,  then  this  obligation  to  be  void,  else 
to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of       {Signatures.)      [l.  s.] 

{Add  justification  and  acknowledgment,) 

Indorsed:  —  "I  hereby  approve  of  the  within  bond,  and  of  the 
sufficiency  of  the  sureties  therein." 
Dated  August  1,  1884.  William  S.  Kbnyon, 

County  Judge  of  Ulster  County. 

Rights  of  the  assignee  v/pon  fling  his  iond.-r-  The  rights  and 
duties  of  trustees  for  insolvent  debtors,  heretofore  referred  to  in 
connection  with  insolvent  proceedings,  seem  to  be  the  only  guide  as 
to  the  powers  and  duties  of  assignees  under  the  statute,  except  such 
rules  and  regulations  as  have  grown  up  in  connection  with  the  ad- 
ministration of  such  trusts  and  as  have  been  sanctioned  and  approved 
by  the  courts.  These  powers  are  very  general  and  not  limited,  ex- 
cept so  far  as  is  necessary  to  protect  the  property  of  the  insolvent 
for  the  benefit  of  his  creditors.  Under  the  provision  authorizing 
suits  to  be  brought  by  the  assignee,  it  has  been  held  that  he  can  main- 
tain an  action  for  conversion  of  the  debtor's  property  made  before 
his  appointment  and  against  the  sheriff  for  negligence  with  refer- 
ence to  the  assignor's  property.  OiUett  v.  Favrchild^  4  Den.  80  ; 
Acker  v.  WithereUy  4  Hill,  112.  Under  the  clause  directing  a  sale 
of  the  property  of  the  assignor,  it  has  been  held  that  the  assignee 
has  no  discretion  even  under  an  order  of  the  court.  Lihhy  v.  Rose- 
hransy  55  Barb.  202.  Questioned,  60  N.  Y.  93.  Hockley  v.  Draper^ 
4  T.  &  C.  614.  Under  the  section  authorizing  the  trustee  to  redeem 
property  of  the  assignor,  it  is  said  that  the  effect  is  the  same  as  if  re- 
deemed by  the  debtor  himself.  Phyfe  v.  RHey^  15  Wend.  248.  These 
provisions  relate  entirely  to  the  proceedings  therein  provided  for  by 
statute,  and  are  not,  perhaps,  strictly  applicable  to  general  assignments, 
but  are  closely  analogous.  As  to  general  assignments,  it  is  held  that 
the  assignee  is  not  a  purchaser  for  value,  and  the  property  of  the  as- 
signor is  subject  to  the  same  liens  and  equities  in  the  hands  of  the 
assignee  as  in  the  hands  of  the  assignor.  In  re  Howe^  1  Paige, 
125  ;  Addison  v.  Brv^kmyer^  4  Sandf .  Ch.  531 ;  Coming  v.  White, 
2  Paige,  367  ;  Schieffdin  v,  ffa/wkins,  14  Abb.  112  ;  Marine  Bank 
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V.  Jwvmoey^  1  Barb.  486  ;  Reed  v.  Sands^  87  id.  185  ;  Warren  v. 
Fentiy  28  id.  333  ;  Leger  v.  Bonaffe^  2  id.  475  ;  Haggerty  v.  PaZmer^ 

6  Johns.  Ch.  437 ;  Yan  Heusm  v.  Raddif,  17  N.  Y.  680 ;  Rust 
V.  Lathrop^  32  id.  635 ;  Blydenburgh  v.  Thayer^  3  Keyes,  293 ; 
iSZa{f^  V.  FaTi  F«?A^»n,  11  Paige,  21.  The  assignee  is  bound  to 
manage  the  trust  property  committed  to  his  care  with  prudence  and 
diligence.  Jacobs  y.  AUeriylS  Barb.  549;  Litchfield  v.  White^  7 
N.  Y.  438 ;  Matter  of  Edwards,  10  Daly,  68  ;  Matt^  of  Deam,,  86 
N.  Y.  398  ;  Higginsv.  Whitroriy  20  Barb.  141.  He  is  bound  by  the 
terms  of  the  deed  from  which  he  derives  his  authority,  and  is  lim- 
ited to  the  powers  conferred  therein  and  by  law.     Pratt  v.  Adams^ 

7  Paige,  615 ;  Matter  of  Davis,  1  How.  (N.  S.)  79 ;  Green  v. 
Morse,  4  Barb.  332 ;  Chapin  v.  Thompson,  89  N.  Y.  270  ;  Matter 
of  Lewis,  81  id.  421.  He  has  power  under  the  statute  of  1858  to 
bring  suit  to  set  aside  a  fraudulent  transfer  by  his  assignor  as  a 
judgment  creditor  after  execution  unsatisfied.  Ball  v,  Slafter,  26 
Hun,  353.  In  the  following  cases  some  of  the  limitations  of  his 
powers  are  defined.  Smail  v.  Ltcdlow,  1  Hilt.  189 ;  Matter  of 
Adams,  15  Abb  N.  C.  61  ;  Ridgley  v.  Johnson,  11  Barb.  527 ; 
Brennan  v.  WUson,  71  N.  Y.  502 ;  Moir  v.  Brown,  14  Barb. 
39 ;  Jones  v.  Hausman,  10  Bosw.  168 ;  Dennistoun  v.  Huh- 
bell,  id.  155 ;  Carter  v.  Hammett,  12  Barb.  253.  He  has  power 
to  employ  persons  to  assist  him  in  the  performance  of  his 
duties.  Mann  v.  Whiibech,  17  Barb.  388;  Van  Dine  v.  Wil- 
lett,  38  id.  319.  He  may  employ  the  same  clerks  the  assignor  had 
In  his  employ.  Parker  v.  Jervis,  3  Abb.  Dig.  449.  But  as  to  the 
manner  of  conducting  the  business  see  Oarmam,  v.  Kelly,  5  Hun, 
283.  But  he  cannot  give  full  power  to  another  to  act  as  he  himself 
might  do  as  to  the  assigned  estate.  Small  v.  Ludlow,  1  Hilt.  189. 
In  Nichols  v.  McEwen,  19  N.  Y.  27,  the  general  character  of  the 
trust  is  discussed,  and  this  case  is  cited  and  commented  upon  in 
Matter  of  Lemfs  Accounting,  1  Abb.  N".  C.  177.  Where  assignee 
made  payment  by  mistake,  he  can  compel  the  person  receiving  the 
money  to  pay  it  back.  Matter  of  Morgan,  99  N.  Y.  145.  Where 
the  assignors  collected  a  draft  after  the  assignee  had  as  a  creditor  re- 
leased his  debts,  and  turned  over  the  assets  of  the  estate  to  the  as- 
signor, the  assignee  still  retains  the  right  to  sue  to  recover  the  pro- 
ceeds of  the  draft.  Stanford  v.  Lockwood,  95  N.  Y.  882 ;  revers- 
ing 16  Week.  Dig.  312.  They  have  not,  like  executors,  the  power 
to  act  separately,  but  must  all  act  together  in  case  of  joint  assignees 
for  the  purpose  of  bringing  suit,  conveying  property,  orcompromis- 
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ing  daims.  Bri/rikerhoff  v.  Wemple^  1  Wend.  470 ;  Thatcher  v. 
Candeej  4  Abb.  Dec.  387 ;  Sindlair  v.  Jackson^  8  Cow.  644 ; 
Ridgley  v.  Johnson^  11  Barb.  527 ;  Breniuin  v.  Wilson^  4  Abb. 
X.  C.  79;  Anony.  Odjpcke^  5  Hun,  245.  Even  though  one  become 
incompetent,  the  only  remedy  is  removal  by  the  court.  Matter  of 
Wadsworth^  2  Barb.  Ch.,  381.  But  in  case  of  death  of  one  of 
joint  assignees,  the  trust  property  vests  in  the  survivor.  Shook  v. 
Shooky  19  Barb.  653  ;  BelrrwrU  v.  O'Brien,  12  N.  Y.  894.  An  as- 
signee takes  the  title  subject  to  rights  of  judgment  creditors,  and 
the  latter  may  bring  an  action  to  set  aside  a  fraudulent  conveyance 
made  by  the  assignor.  Taft  v.  Wright,  2  T.  &  C.  614 ;  affirmed, 
59  N.  Y.  656.'  An  assignee  must  exercise  the  diligence  of  a  paid 
agent  or  provident  owner,  and  is  liable  for  ordinary  diligence,  or 
want  of  such  diligence  as  prudent  persons  use  in  their  own  business. 
Matter  of  Dean,  13  "Week.  Dig.  77,  Court  of  Appeals. 

The  assignee  cannot  secure  a  benefit  to  himself  by  inducing 
creditors  to  accept  a  percentage  and  assign  to  a  third  person.  Ma;t- 
ter  of  Marquand,  57  How.  477.  An  assignee  who  neglected  to 
collect  notes  for  a  long  time,  and  accepted  renewals,  hdd  chargeable 
with  the  amount.  Winn  v.  Crosby,  52  How.  174.  An  assignee  for 
the  benefit  of  creditors  may  avoid  a  chattel  mortgage  which  is 
fraudulent  as  to  creditors.     BaU  v.  Slafter,  20  Hun,  353. 

Removal  of  Assignee.    New  Assignee.    Ck>RRBCTiNO  Inventory. 

§  6.  The  county  judge  shall  in  the  case  provided  in  section  three,  and  may  also 
at  any  time  on  the  petition  of  one  or  more  creditors,  showing  misconduct  or 
incompetency  of  the  assignee,  or  on  the  petition  of  the  assignee  himself,  showing 
sufficient  reason  therefor,  and  after  due  notice  of  not  less  than  five  days  to  the 
assignor,  the  assignee,  surety,  and  such  other  person  as  such  judge  may  pre- 
scribe, remove  or  discharge  the  assignee,  and  appoint  one  or  more  in  his  place, 
and  order  an  accounting  of  the  assignee  so  removed  or  discharged,  and  may 
enjoin  such  assignee  from  interfering  with  the  assignor's  estate,  and  make  pro- 
vision by  order  for  the  safe  custody  of  the  same,  and  enforce  obedience  to  such 
injunction,  and  orders  by  attachment;  and,  upon  his  discharge  upon  his  own 
application,  such  assignee's  bond  shall  be  canceled  and  discharged.  The- new 
assignee  shall  give  a  bond  to  be  approved  as  above  required  The  county  judge 
shall  have  power,  by  order,  to  require  or  allow  any  inventory  or  schedule  filed  to 
be  corrected  or  amended,  and  also  to  require  and  compel  from  time  to  time  sup- 
plemental inventories  or  schedules  to  be  made  and  filed  within  such  time  as  he 
shall  prescribe,  and  to  enforce  obedience  to  such  orders  by  attachment. 

The  Court  of  Chancery  originally  had  jurisdiction  to  remove  a 
trustee  for  cause,  and  that  power  then  devolved  upon  the  Supreme 
Court.  People  v.  Norton,  9  N.  Y.  177;  Wood  v.  Brown,  34  id. 
337.      A  breach  of  his  trust  of  whatever  character  justifies  the 

32 
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removal  of  the  trustee.  Yan  Eppa  v.  Yam  Epp%^  9  Paige,  237. 
Such  as  mingling  the  trust  funds  with  his  own  funds  in  case  it 
jeopardizes  the  fund.  Orphan  Asylum  v.  JitoCartee,  1  Hopk.  429 ; 
Dee7i  V.  Cozzena^  7  Bobt.  178.  Or  any  refusal  to  properly  per- 
form the  duties  of  assignee.  Matter  of  Mechanics*  Bank^  2  Barb. 
446.  Or  collusion  vnith  assignor  as  against  the  interest  of  the 
creditors.  Manning  v.  Stem^  1  Abb.  N.  C.  409.  The  failure  of 
the  assignee  to  file  his  bond  is  a  ground  for  removal.  Van  Hein  v. 
JSlkuSj  8  Hun,  616 ;  Brennan  v.  WiUoUj  7  Daly,  59  ;  Barbour  v. 
Everson^  16  Abb.  366  ;  Head  v.  Worthington^  9  Bosw.  617;  Hard- 
mann  v.  Bowen^  39  N.  T.  276.  The  assignee  will  not,  however,  be 
discharged  without  an  accounting  upon  notice  to  the  interested 
parties.  Matter  of  Di^er^  10  Daly,  8 ;  Matter  of  TeageVy  id.  7 ; 
Matter  of  Oroencke^  id.  17 ;  Matter  of  HorefaU^  5  Abb.  N.  C. 
289 ;  Matter  of  Parker,  10  Daly,  16.  It  is  held  in  Matter  of  Cohn, 
78  N.  y.  248,  that  the  County  Court  has  under  the  provisions  of 
this  section,  full  power  in  the  matter  of  removal  of  assignee  for  mis- 
conduct and  incompetency,  as  was  exercised  by  a  court  of  equity, 
and  that  these  two  grounds  are  the  only  ones  upon  which  an  assignee 
can  now  be  removed  imder  the  statute. 

It  seems  that  if  an  assignee  in  a  proper  case  refuses  to  proceed 
and  bring  in  the  assigned  property,  the  creditors  collectively,  or  one 
in  behalf  of  all,  may  join  to  compel  the  execution  of  the  trust  in 
equity,  or  cause  the  removal  of  the  assignee,  and  appointment  of 
another.  In  either  case,  however,  a  decree  for  a  single  debt  would 
be  erroneous.  The  decree  must  follow  the  assignment,  and  the 
fruits  of  a  recovery  be  distributed  according  to  its  terms.  Grouse  v. 
Frothircghamy  97  N.  Y.  105,  reversing  27  Hun,  123,  and  distinguish- 
ing Bank  v.  Leggetty  51  N.  Y.  554.  Where  an  application  is  made  to 
remove  an  assignee,  application  should  be  made  to  all  the  assignors 
within  the  State,  and  such  notice  as  the  court  may  direct  to  any 
without  the  State.  Matter  of  Cohen,  2  How.  (N.  S.)  523.  In 
the  Matter  of  Ilenleiny  Abb.  Dig.  1885,  p.  24,  an  assignee  was 
removed  by  Van  Hoesen,  J,,  for  administering  the  estate  in  the 
interest  of  the  assignors.  An  assignee  who  pays  as  fees  to  his 
counsel,  moneys  of  the  assigned  estate  with  the  understanding  that 
the  counsel  shall  furnish  sureties  on  his  bond,  and  pay  what  is  neces- 
sary to  procure  them,  is  to  all  intents  and  purposes  using  the 
assigned  estate  for  the  purchase  of  bondsmen,  and  should  be 
removed.  Matter  of  Bobinson,  10  Daly,  148.  An  assignee  who 
checked  out  funds  of  the  estate  on  deposit,  and  refused  to  exhibit 
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his  check-book  to  creditors,  or  explain  what  use  he  made  of  the 
funds,  held  guiltj  of  misconduct,  which  required  removal,  althoagh 
no  misapplication  of  the  funds  was  shown.  Matter  of  Cojjm^  10 
Daly,  27.  It  is  not  ground  for  removal  that  the  assignee  refused  to 
comply  with  a  i-equest  to  show  all  the  books  in  his  hands.  He  may 
sell  the  goods  at  retail  if  he  realizes  more  than  can  be  obtained 
otherwise. 

That  an  assignee  has  disposed  of  the  estate  in  bulk  is  not  good 
reason  for  his  removal  where  it  is  a  fair  question  whether  the  price 
received  is  not  a  good  one.  MaUer  of  Smithy  10  Daly,  106.  That 
an  assignee  is  about  to  pay  preferred  creditore  before  maturity  while 
unpreferred  creditors  threaten  an  action  to  set  aside  an  assignment 
is  not  good  ground  for  removal.  Matter  of  Mayer^  66  How.  106. 
On  petition  of  creditor  an  assignee  may  be  removed  for  fraudulent 
disposition  of  assets.  Mulcher  v.  Al^ott^  1  Law  Bull.  54.  The 
power  of  summary  removal  conferred  on  the  county  judge  was  in- 
tended to  be  as  broad  as  the  exigencies  of  the  case  might  require  and 
is  not  less  than  that  possessed  by  a  court  of  equity.  Matter  of  Cohen^ 
78  X.  Y.  248 ;  MaUer  of  Baity,  85  id.  629.  An  assignee  who  is 
also  a  creditor  and  who  exacts  releases  as  assignee  as  a  condition  of 
signing  composition  is  liable  to  removal.  Matter  of  HorsfaU^  5 
Abb.  N.  C.  289. 

FUHTHKR  SucuRrrT. 
g  7.  The  oountj  jadge  may,  upon  his  own  motion,  or  npon  the  application  of 
any  party  in  interest,  and  on  such  notice  as  he  may  direct  to  be  given  to  the 
assignor,  assignee  and  surety,  require  further  security  to  be  given,  whenever  in 
his  judgment  the  security  afforded  by  the  bond  on  file  is  not  adequate. 

Failure  to  File  Bond. 
§  8.  A  failure  to  file  any  bond  required  by  or  under  this  act,  or  the  acts  hereby 
amended,  within  the  specified  time,  will  not  deprive  the  county  judge  of  his 
power  over  the  assignee  or  the  trust  estate. 

It  would  seem  that  this  section  is  to  be  construed  with  section  5 
preventing  the  assignee  from  disposing  of  the  assets  of  the  assignor 
until  the  filing  of  the  bond,  and  with  section  6  providing  for  his 
removal  under  which  the  decisions  hold  that  failure  to  file  a  bond  is 
sufficient  ground  for  such  removal. 

Action  on  Bond. 
§  9.  Any  action  brought  upon  an  assignee's  bond  may  be  prosecuted  by  a  party 
in  interest  by  leave  of  the  court;  and  all  moneys  realized  thereon  shall  be  applied 
by  direction  of  the  county  judge  in  satisfaction  of  the  debts  of  the  assignor,  in 
the  same  manner  as  the  same  ought  to  have  been  applied  by  such  assignee. 

The  provisions  of  section  1915,  Code  of  Civil  Procedure,  "Action  on 
a  Penal  Bond,"  are  applicable  to  the  bond  given  by  a  general 
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assignee  under  an  assignment  for  the  benefit  of  creditors;  and  in  Mat- 
ter of  Stockbridge^  10  Baly,  33,  it  is  held  that  all  creditors  entitled  to 
prosecute  will  be  allowed,  on  application  to  theconrt,  to  bring  suit  on 
the  bond.  The  recoveries  as  to  amount  are  of  course  limited  by  the 
penalty  of  the  bond  as  set  out  in  the  section  cited. 

Death  of  Assignee. 
§  10.  In  case  an  assignee  sliall  die  during  the  pendency  of  any  proceeding  under 
this  act,  or  at  any  time  subsequent  to  the  filing  of  any  bond  required  herein,  his 
personal  representative  or  successor  in  office,  or  both,  may  be  brought  in  and  sub- 
stituted in  such  proceeding  on  such  notice  (of  not  less  than  eight  days)  as  the 
county  judge  may  direct  to  be  given;  and  any  decree  made  thereafter  shall  bind  the 
parties  thus  substituted  as  well  as  the  property  of  such  deceased  assignee;  pro- 
vided, however,  that  if  such  assignee  die  subsequent  to  the  filing  of  his  bond, 
and  before  any  proceedings  may  have  been  had  thereunder,  then  the  surety  on 
such  bond  may  apply  to  the  county  judge  for  an  accounting,  who  may,  on  such 
terms  as  to  him  seems  just  and  proper,  appoint  another  and  release  such  surety. 

See  MaUer  of  Chrove^  64  Barb.  526. 

ACCOUNTINO. 

§  11.  A  citation  may  be  issued  to  all  parties  interested  in  the  estate  assigned,  as 
creditors  or  otherwise,  requiring  them  to  appear  in  court  on  some  day  therein  speci- 
fied, and  to  show  cause  why  a  settlement  of  the  account  of  proceedings  of  the 
assignee  should  not  be  had,  and  if  no  cause  be  shown,  to  attend  the  settlement  of 
such  account.  The  county  judge  must  issue  all  citations  mentioned  in  this  act 
which  must  be  returnable  in  court.  It  may  issue  a  citation  on  the  petition  of  an 
assignee  at  any  time  after  the  assignment  or  on  petition  of  a  creditor,  or  an  as- 
signee's surety,  or  an  assignor,  at  any  time  after  a  lapse  of  one  year  from  the 
date  of  such  assignment,  or  where  an  assignee  has  been  removed  and  ordered  to 
account  as  hereinbefore  provided. 

The  provision  for  an  accounting  by  citation  is  the  usual  and  ex- 
peditious method  prescribed  by  statute  for  settlement  of  the  assigned 
estate,  but  it  is  held  that  it  is  not  exclusive  of  the  proceeding  by 
suit  in  equity.  ConverseviUe  Co,  v;  Hilly  14  Hun,  609 ;  Hiirih  v. 
BoweTy  30  id.  151.  The  Supreme  Court  will  not  take  jurisdiction 
when  proceedings  have  been  commenced  under  the  statute.  Niagara 
Bamk  v.  Lord^  331  Hun,  557 ;  Chipma/n  v.  Montgomery^  63  N.  T. 
222.  But  if  made  to  the  County  Court  the  proceeding  must  be  by 
citation,  Matter  of  O^Brien^  16  Week.  Dig.  435,  which  is  return- 
able before  the  court.     Matter  of  Davis^  10  Daly,  31. 

It  is  a  special  proceeding.  Matter  of  Thorny  10  Daly,  71.  Un- 
der practice  where  suit  is  brought,  it  is  held  {Travis  v.  Myers^  67 
N.  Y.  542)  that  where  different  creditors  had  brought  suit  for  ac- 
counting against  a  general  assignee,  that  proceedings  would  be 
stayed  in  all  actions  except  that  first  brought,  and  the  creditors  com- 
pelled to  come  in  and  prove  their  claims  against  the  assigned  estate 
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in  that  action.  And  where  an  action  has  been  bronght  the  court 
will  not  grant  a  citation  for  settlement  under  the  statute.  See,  also 
ScAuele  v.  Reiman^  86  N.  T.  270 ;  Matter  of  Cromien^  10  Daly, 
41.  And  in  case  of  long  delay  the  court  will  put  the  assignor  to 
his  action,  in  case  he  desires  an  accounting.  Matter  of  Darrow^  10 
Daly,  14:1.  The  assignor  cannot  defeat  an  accounting  by  deny- 
ing the  indebtedness  of  the  assignor  to  the  petitioning  creditor. 
Nor  is  it  available  to  the  assignee  to  defeat  an  accounting,  that  he 
has  given  no  bond.  Matter  of  Farnum^  14  Hun,  159.  The  pro* 
ceeding  under  the  statute  is,  by  an  order  to  show  cause  why 
the  settlement  should  not  be  had.  Matter  of  Cowing^  26  Hun, 
214.  Where  proceedings  were  pending  to  test  the  validity  of  the 
assignment  {In  Matter  of  Bowery  Ba;tyytial  BanJc^  1  Abb.  N.  C. 
404),  the  court,  in  its  discretion,  refused  to  grant  a  citation  to  com- 
pel the  assignee  to  account  until  a  decision  had  been  reached  in  the 
action.  The  proceeding  is  by  petition  to  the  court ;  any  creditor 
verifying  his  claim  may  make  such  petition,  and  a  previous  adjudi- 
cation as  to  the  validity  of  his  claim  is  not  necessary ;  this  may  be 
had  on  the  accounting.  People  v.  Chalmerej  1  Hun,  683 ;  MaU&r 
of  JFamumj  14  id.  159. 

Precedent  for  Petition  hy  Creditor  for  an  Accounting, 
ULSTER  COUNTY  COURT. 

In  the  Matter  of  the  Final  Accounting  of 
William  T.  Humphrey,  as  General 
Assignee  of  Willard  Marsh  and  James 
B.  Winne,  under  a  general  assign- 
ment for  the  benefit  of  creditors. 


To  the  County  Court  of  Ulster  County: 

The  petition  of  Edgar  F.  Hale  respectfully  shows: 

Firit.  That  upon  the  21st  day  of  August,  1884,  Willard  Marsh  and 
James  B.  Winne,  copartners  in  trade,  doing  business  at  and  residing 
at  Big  Indian,  Ulster  county,  N.  Y,,  under  the  firm  name  or  style  of 
Marsh  &  Co.,  executed,  in  due  form  of  law,  a  general  assignment  for 
the  benefit  of  creditors,  to  William  T.  Humphrey,  of  Big  Indian,  N. 
J. . 

That  upon  the  22d  day  of  August,  1884,  the  said  general  assign- 
ment was  recorded  in  Ulster  county  clerk's  office,  and  the  said  as- 
signee, William  T.  Humphrey,  at  the  time  of  the  making  of  said 
assignment,  duly  accepted  said  assignment  and  trust,  and  qualified  as 
Bucn  assignee,  and  entered  upon  the  duties  of  his  trust. 

Second.  That  the  inventory  and  schedules,  as  required  by  law,  were 
made  and  filed  by  the  said  assignee,  within  the  time  required  by  law, 
in  the  Ulster  county  clerk^s  office,  and  that  thereafter  the  said  assignee 
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gave  a  bond  as  such  assignee  for  the  sum,  and  approved  as  required 
by  the  statute  of  this  State. 

Third.  That  the  claim  of  your  petitioner  against  the  said  estate  is 
for  $1,267^  for  goods,  wares  and  merchandise  sold  to  the  said  firm  of 
Marsh  &  Winne  prior  to  the  said  assignment  and  within  six  years  last 
past. 

That  no  part  of  the  said  claim  has  been  paid.  That  the  said  claim 
against  the  said  estate  was  duly  verified  and  presented  to  the  assignee. 

Fourth,  That  eighteen  months  have  elapsed  since  the  making  and 
recording  of  said  assignment,  and  that  no  account  has  been  filed. 

And  your  petitioner,  therefore,  prays  that  a  citation  may  issue  out  of 
and  under  the  seal  of  this  court,  to  all  the  persons  interested  in  said  as- 
signed estate,  requiring  them  to  appear  in  court  upon  some  day  to  be 
specified  therein,  and  to  show  cause  why  a  settlement  of  the  account 
of  the  proceedings  of  the  assignee  should  not  be  had,  and  if  no  cause 
shown,  to  attend  the  settlement  of  said  accounts. 

Dated  February  25,  1886.  Edgab  F.  Hals. 

{Add  verification  as  to  pleading.) 

Precedent  for  Petition  ly  Assignee* 
{Title.) 

To  the  Honorable  County  Court  of  Ulster  County : 

The  petition  of  James  H.  Everett  respectfully  shows  :  That  on  the 
3d  day  of  July,  1885,  Cornelius  Martin,  then  doing  business  in  the 
town  of  Ulster,  said  county,  and  then  and  now  residing  in  said  town 
of  Ulster,  made  and  executed,  in  due  form  of  law,  a  general  assign- 
ment to  your  petitioner  for  the  benefit  of  his  creditors,  which  said  as- 
signment was,  on  the  same  day,  duly  recorded  in  the  Ulster  county 
clerk's  office,  and  on  July  6, 1885,  duly  recorded  in  the  Orange  county 
clerk's  office. 

That  your  petitioner  accepted  said  assignment  and  entered  upon 
the  discharge  of  his  duties  thereunder. 

That  the  inventory  and  schedules  required  by  law  were  made  and 
filed  by  your  petitioner  with  William  S.  Kenyon,  county  judge  of  Ul- 
ster county,  on  July  17,  1885,  and  on  the  same  day  duly  filed  in  the 
Ulster  county  clerk  s  office,  and  that  on  July  18,  1885,  your  petitioner 
made  his  bond  as  such  assignee,  with  the  sureties  required  by  law, .and 
on  July  20,  1885,  after  the  same  had  been  approved  by  the  county 
judge  of  Ulster  county,  the  same  was  duly  filed  in  the  Ulster  county 
clerk^s  office.  Such  bond  being  for  the  faithful  discharge  of  his  duties 
as  such  assignee,  and  for  the  due  accounting  for  all  moneys  that  might 
come  in  his  hands  as  such  assignee.  That  upon  said  bond  Anthony  Ben- 
son and  William  F.  Romer  were  the  sureties.  That  said  William  F. 
Romer  has  since  died,  and  Myron  Teller,  of  Kingston,  and  Rogers  B. 
Williams,  of  Ithaca,  are  the  administrators  of  the  estate  of  said  de- 
ceased. 

That  afterward,  and  on  the  28th  day  of  July,  1885,  your  petitioner 
applied  for  and  obtained  from  Hon.  William  S.  Kenyon,  county  judge 
of  Ulster  county,' an  order  authorizing  your  petitioner  to  advertise  for 
creditors  to  present  to  him  their  claims,  on  or  before  a  day  to  be 
therein  specified,  and  that  notice  was  duly  published,  as  provided  by 
said  order,  and  that  the  time  within  which  claims  were  to  be  presented 
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to  your  petitioner  has  expired,  and  that  the  following  named  creditors 
have  presented  claims  to  your  petitioner,  and  are,  or  claim  to  be,  in- 
terested in  the  distribution  of  the  trust  fund  created  by  said  assign- 
ment. The  names  and  residenfce  of  creditors  who  have  presented 
claims  are  as  follows: 

(Here  follows  creditors,  residences  and  amounts  of  claims.) 

That  from  the  schedules  filed  as  aforesaid,  and  from  other  sources, 
your  petitioner  has  learned  of  the  following  other  creditors  of  the 
assignor. 

(Here  insert  creditors,  residences  and  amounts.) 

Wherefore  your  petitioner  prays  that  a  citation  may  issue  out  of  and 
under  the  seal  of  tnis  honoraole  court  to  all  persons  interested  in  the 
said  assigned  estate,  requiring  them  to  appear  in  court  upon  some  day 
therein  to  be  specified,  and  to  show  cause  why  a  settlement  of  the  ac- 
count of  proceedings  of  the  assignee  should  not  be  had ;  and  if  no 
cause  be  snown,  to  attend  the  settlement  of  such  account. 

Dated  May  28,  1886.  James  H.  Bveeett, 

{Add  verification  as  to  pleading,) 

PrecHBdent  for  Order  for  Citation. 

{Caption  usual  form.) 
{TiiU.) 

On  reading  and  filing  the  petition  of  James  H.  Everett  in  the 
above  matter,  verified  May  28,  1886,  and  on  application  of  S.  T.  Hull, 
of  counsel  for  said  petitioner,  it  is 

Ordered,  that  a  citation  issue  herein  to  all  parties  interested  in  the 
estate  assigned  by  Cornelius  Martin  to  James  H.  Everett,  by  a  general 
assignment  dated  on  the  3d  day  of  July,  1885,  and  recorded  on  the 
same  day  in  the  Ulster  county  clerk's  office,  to  appear  in  court  on  a 
day  therein  to  be  specified,  and  to  show  cause  why  a  settlement  of  the 
account  of  proceeding  of  the  said  James  H.  Everett  as  such  assignee 
should  not  be  had,  and  if  no  cause  shown,  to  attend  the  settlement 
of  such  account. 

William  S.  Kenyon, 

Ulster  County  Judge. 

Precedent  for  Citation  to  Attend  Accounting. 

The  People  of  the  State  of  New  York,  to  all  persons  interested  in  the 
estate  assigned  by  Cornelius  Martiji  to  James  H.  Everett,  for  the 
benefit  of  creditors,  as  creditors  or  otherwise : 

You  and  each  of  you  are  hereby  cited  and  required  to  apijear  in  the 
TJlster  County  Court,  at  the  chambers  of  the  judge  thereof,  in  the  city 
of  Kingston,  said  county,  on  the  24th  day  of  June,  at  ten  o'clock  in 
the  forenoon  of  that  day,  to  show  cause  why  a  settlement  of  the  ac- 
count of  proceedings  of  James  H.  Everett  as  general  assignee  of  the 
said  Cornelius  Martin  should  not  be  had,  and  if  no  cause  be  shown  to 
attend  a  settlement  of  .such  account. 

r  I  Witness,  Hon.  William  S.  Kenyon,  judge  of  said  court,  and 
L^  ®'  J      the  seal  of  said  court,  the  29th  day  of  May,  1886. 

S.  T.  Hull,  Jacob  D.  Wurts, 

Attorney  for  Assignee.  Clerk. 
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The  granting  of  an  order  and  citation  to  creditors  to  attend  a  final 
accounting  by  the  county  judge,  instead  of  the  County  Court,  is  a 
mere  irregularity,  which  is  waived  by  appearance  without  objection. 
Langford  v.  Cook^  23  Week.  Dig.  309.  An  assignee  may  be  required 
to  account  upon  the  application  of  a  creditor,  without  bringing  in 
all  parties  interested.  Matter  of  Cowing  <&  Co.y  13  Weekly  Dig.  420- 
A  decree  on  accounting  in  New  York  city  should  only  affect  creditors 
who  have  been  duly  notified  to  produce  claims  by  advertisement  and 
mailing.  Matter  of  Kahn^  5  Law  Bull.  87.  On  a  decree  ad- 
judging that  an  assignee  has  in  his  hands  a  specified  sum,  appli- 
cable to  payment  of  creditors,  does  not  authorize  the  docketing  of  a 
judgment  personally  against  the  trustee  as  a  matter  of  course ;  a 
trustee  cannot  be  charged  individually,  as  for  breach  of  trust,  with- 
out an  opportunity  to  be  heard.  Matter  of  Jwng^  65  How.  476 ; 
Matter  of  Rosenback^  10  Daly,  128.  Where  the  amount  is  small,  leave 
has  been  given  to  the  assignee  to  compromise  a  disputed  claim  on  the 
petition  and  proofs,  without  a  reference.  Matter  of  Wooster^  10  Daly, 
6.  Where  an  action  is  pending,  leave  to  compromise  will  not  be  given 
the  assignee,  where  creditors  oppose  who  are  preferred,  and  whose 
evidence  will  be  available  to  assignee  on  the  trial.  Matter  of  OoLd- 
schmidty  10  Daly,  38.  Where  proceedings  for  settlement  of  an 
assignee's  accounts  are  pending  in  the  County  Court  its  jurisdiction 
should  not  be  interfered  with  by  authority  of  a  higher  court,  unless  for 
a  substantial  reason ;  but  it  seems  the  Supreme  Court  will  exercise  its 
jurisdiction  in  a  proper  case.  Chapman  v.  Montgomery ^  63  !N.  Y. 
222;  Schtiehle  v.  Heimanj  86  id.  270;  Ifia^ara  Co.  Bank  v. 
Lordy  33  Hun,  57;  EurthY.  Bower^  30  id.  151.  The  last  case 
cited  holds  that  where,  in  case  of  action  for  an  accounting  by  a  cred- 
itor, the  cause  is  referred,  the  court  may  prescribe  the  notice  to  be 
given  to  creditors  by  the  referee.  It  is  not  confined  to  nor  obliged 
to  adopt  the  notice  prescribed  by  the  statute.  An  assignee  who  has 
not  complied  with  the  rules  of  Common  Pleas,  requiring  him  to 
mail  notices  to  all  creditors,  is  not  in  a  position  to  cite  parties  inter- 
ested to  a  final  settlement.  Matter  of  O^Brien^  16  Week.  Dig. 
435.  It  is  said  in  Matter  of  MoClelZan^  10  Daly,  72,  that  if  an  as- 
signment gives  a  preference  to  a  person  the  assignor  did  not  owe, 
though  it  would  be  held  fraudulent  in  an  action  by  a  creditor,  in  the 
absence  of  objections  by  creditors,  the  assignee  is  bound  to  pay  the 
claim. 

Under  an  assignment  by  members  of  an  insolvent  copartnership 
of  their  individual  and  copartnership  property,  if  the  individual 
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estate  of  one  of  the  assignorB  is  more  than  sufficient  to  pay  his  in- 
dividual debts,  an  individual  creditor  is  entitled  to  principal  and 
interest  on  his  claim.  Ed  parte  Murray^  6  Paige,  204;  Matter  of 
Dunoariy  10  Daly,  95.  Where  an  assignee  for  the  benefit  of  cred- 
itors has  incurred  liability  for  rent  in  retaining  premises  occupied  by 
the  assignor,  the  question  is  whether  in  so  doing  he  acted  as  a  prudent 
and  cautious  man  would  have  acted  in  his  own  affairs.  Matter  of 
JEdwardSy  10  Daly,  68.  The  actual  value  of  the  property  assigned, 
as  stated  in  the  schedule,  i&  prima  fade  the  amount  with  which  the 
assignee  is  chargeable,  and  the  burden  is  upon  the  assignee  to  show 
that  the  value  is  less,  or  upon  the  attacking  creditors  that  it  is  greater. 
Matter  of  Wolf  1  State  Kep.  273.  There  must  be  an  accounting  be- 
fore the  assignee  and  his  bond  can  be  discharged.  Matter  of  Yea- 
gcTy  10  Daly,  8 ;  Matter  of  Dryer^  id.  8.  Where  the  assignor  and 
the  creditors  have  slumbered  for  many  years  on  the  rights,  and  the 
assignee,  by  reason  of  the  loss  of  papers  and  death  of  many  persons, 
would  be  put  to  a  great  disadvantage  in  accounting,  the  court  will 
refuse  an  application  to  compel  an  accounting.  In  such  case  the 
parties  will  be  left  to  an  action.  Matter  of  Darrouo^  10  Daly, 
141.  Where  the  petition  is  made  by  a  creditor,  the  fact  that 
the  assignee  disputes  the  claim  of  the  creditor  is  not  a  ground 
for  denying  the  application.  Matter  of  Davisy  10  Daly,  31. 
The  report  of  the  referee  should  show  proof  of  service  upon  creditors, 
of  notice  to  present  claims  and  of  the  citation  upon  the  acxjounting, 
and  who  of  them  appeared  on  the  accounting.  Matter  of  PhiUipSy 
10  Daly,  47.  A  claim  was  allowed  in  Matter  of  Woodwardy  67 
How.  359,  where  presented  too  late,  on  ground  that  by  order  of 
reference,  referee  could  fix  time.  On  a  reference  on  accounting,  where 
the  referee  is  to  pass  on  disputed  claims,  the  burden  is  on  a  claimant 
whose  claim  is  not  in  schedule,  if  objected  to.  Matter  of  JesaeUothy 
10  Daly,  104.  An  assignee  for  benefit  of  creditors  has  no  right 
to  carry  on  the  business  of  the  assignor,  and  the  trust  estate  cannot 
be  charged  with  a  loss  made  by  him  therein.  He  Accounting  of 
DeaUy  13  Week.  Dig.  77.  Where  business  of  assignor  was  carried 
on  by  assignee,  and  it  does  not  appear  such  continuance  was  a  benefit 
to  the  estate,  he  will  not  be  allowed  the  expenses  thereby  incurred. 
MaUer  of  Pitchdly  10  Daly,  102  ;  Matter  of  Markliny  id.  122. 

An  assignee  who  continued  the  business  is  chargeable  with  the 
value  of  goods  if  sold  at  auction  less  expenses  of  such  sale.  Matter 
of  Ricey  10  Daly,  1.     An  assignor  is  liable  for  the  rent  of  a  store 

leased  to  his  assignee,  in  which  he  allows  stock  to  remain  after  the 

33 
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assignment^  although  the  assignee  files  no  bond  as  required  by  stat- 
ute. Powers  V.  Carpenter^  15  Week.  Dig.  155.  An  assignee  for 
benefit  of  creditors  cannot  be  compelled  to  perform  the  unperformed 
contract  of  his  assignor  to  deliver  goods.  Matter  of  Adams ^  15 
Abb.  N.  C.  21.  An  assignee  for  the  benefit  of  creditors  is  entitled 
to  have  his  entire  account  settled  in  one  accounting  which  will 
protect  him  against  all  the  parties  and  cannot  be  called  upon 
to  account  separately  to  different  creditors.  BaUy  v.  Bergefti^ 
67  K.  Y.  846.  On  the  final  accounting  all  creditors  must  have 
notice  even  though  they  have  signed  releases.  Matter  of  Lauren- 
thaiy  5  Abb.  N.  C.  804n.  The  court  cannot  make  an  ex  parte  order 
for  the  payment  by  an  assignee  of  moneys  alleged  to  belong  to  cred- 
itors as  consignors  of  the  assignor^  but  all  the  creditors  should  have 
notice,  and  in  such  cojBe  a  reference  may  be  ordered  and  the  creditors 
may  contest.  MaMer  of  Watson^  3  How.  (N.  S.)  318.  Exceptions 
to  the  report  of  a  referee  on  an  accounting  must  be  in  writing  and 
specific.  Levy's  AcooufUingj  1  Abb.  S.  0.  177.  And  a  reference 
will  only  be  ordered  when  all  the  creditors  are  brought  in.  Matter 
of  CoHotOj  5  Abb.  N.  C.  301.  The  rule  in  equity  that  creditors 
who  did  not  appear  after  advertisement  and  prove  their  claims  before 
a  referee  in  a  suit  for  an  accounting  cannot  share  in  proceeds  is  not 
applicable  to  an  accounting  under  the  General  Assignment  Act 
Matter  of  Ourrier^  8  Daly,  119.  It  is  said  in  the  same  case 
that  all  creditors  whose  names  appear  in  the  schedules  with  the 
proper  statement  of  the  claims,  and  whose  claims  are  not  con- 
tested, are  entitled  to  share  in  the  dividend  though  the  claims 
are  not  presented  to  the  assignee.  On  the  other  hand,  in  Mat- 
ter  of  Baily,  58  How.  446,  *  it  is  held  that  a  creditor,  even 
though  his  name  appears  in  the  schedule,  is  not  entitled  to  share 
in  the  estate  if  he  has  failed  to  prove  his  claim.  The  decree  of 
a  county  judge  upon  the  final  accounting  of  an  assignee  is  a  final 
judgment  within  the  meaning  of  section  1340  of  the  Code,  and  to 
perfect  an  appeal,  security  must  be  given  as  required  by  section 
1341.  Matter  of  BecJcwithy  15  Htm,  326.  An  order  of  the  court 
is  necessary  to  discharge  an  assignee,  Brennan  v.  WUsoriy  71  K.  T, 
502,  and  before  such  discharge  the  court  will  see  that  the  rights  of 
all  the  creditors  are  protected.  Matter  of  HorsfaU^  6  Abb.  N.  C« 
289  ;  KeUy  v.  Dxiseriburyj  42  N.  Y.  Super.  238.  An  assignee  will 
not  be  permitted,  when  discharged,  to  reconvey  the  property  to  the 
assignee,  but  he  must  account ;  he  is  a  trustee  for  the  creditors. 
Matter  of  Bach&r^  3  Abb.  N.  C.  379 ;  Matter  of  Parker^  5  id.  334; 
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Brennan  v.  Wilson^  7  Daljr,  69.  An  assignee  must  account  even 
after  a  composition.  Matter  of  Groencke,  10  Daly,  17 ;  M(xtter 
of  Dryer ^  id.  8 ;  Matter  of  Teager^  ii  7;  Matter  of  HorafaU,  5  Abb. 
N.  C.  289.  It  is  settled  practice  of  the  Court  of  Common 
Pleas  to  grant  an  order  of  reference  npon  the  application  of  an 
assignee  for  his  discharge.  When  not  preferred  the  court  will  not 
compel  the  assignee  to  pay  taxes  and  assessments  as  debts  due  the 
State.     MaMer  of  Lewis,  9  Daly,  220.     See  81  N.  Y.  421. 

DispiUed  daim  before  referee. —  The  trial  of  disputed  claims  by 
jury  or  referee,  under  section  26,  is  a  trial  of  an  issue  of  fact,  and 
when  had  before  a  referee  his  determination  can  only  be  reviewed 
on  appeal  from  the  judgment  or  decree.  Matter  of  JBHgelstocky 
6  Law  Bull.  71.  .  A  claim  for  damages  for  breach  of  contract 
by  the  assignors,  whereby  claimant  lost  profits  accruing  after  the 
assignment,  is  not  provable  as  a  debt  against  the  estate.  Matter  of 
Adamsj  15  Abb.  N.  C.  61.  It  seems  under  the  decision  in  leelein 
V.  Senleiny  16  id.  73,  that  the  assignee  may  reject  a  proof  of  claim 
on  the  ground  that  the  claimant  had  previously  taken  proceedings 
in  hostility  to  the  assignment.  Bule  30  of  the  general  rule  of  prac- 
tice is  held  in  the  Common  Pleas  to  apply  to  filing  of  reports  of 
referees  on  general  assignments,  and  to  exceptions  to,  and  confirma- 
tion of  such  report.  Matter  of  Scheu^  10  Daly,  11.  Upon  an  ap- 
plication for  the  discharge  of  an  assignee  and  his  sureties  it  must 
appear  that  creditors  have  been  advertised  for,  that  a  citation  to 
attend  the  accounting  has  been  issued,  and  that  an  accounting  has 
been  had.  MaMer  of  Merwiuy  10  Daly,  13,  The  referee  must  be 
sworn  unless  the  oath  is  waived.  Section  1016,  Code  of  Civil  Pro- 
cedure applies.  Matter  of  Vilmarj  10  Daly,  15.  The  duty  of  an 
assignee  is  to  uphold  the  trust,  not  impeach  it ;  he  cannot  object. to 
the  payment  of  a  creditor  preferred  in  the  assignment  on  the  ground 
that  the  preference  is  fraudulent.  Matter  of  Wardj  10  Daly,  66. 
A  preferred  claim  must  be  paid  by  an  assignee  for  the  benefit  of 
creditors  though  it  be  usurious.  Matter  of  Brown,  10  Daly,  115  ; 
following  Chopin  v.  Thompeorij  89  N.  Y.  270. 

But  by  the  same  authority  it  seems  that  the  assignee  may  plead 
usuiy  as  to  a  claim  not  preferred.  An  assignee  will  not  be  com- 
pelled to  allow  creditors  to  inspect  stock.  If  they  offer  to  purchase, 
the  assignee  will  be  held  responsible  for  accepting  or  refusing  the 
offer.    MaMer  of  Orov)d^y  10  Daly,  132. 

CriATION. 

§  12.  A  citation  Issued  on  tlie  petition  of  a  creditor  may  be  addressed  to  and 
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served  on  tlie  assignee  alone,  bat  on  or  after  the  return  of  Bnch  citation  the  as- 
signee may  have  a  general  citation  issued  to  all  parties  interested 

Service  op  Citation. 

§  18.  A  citation  to  all  persons  interested  must  be  served  on  all  parties  other 
than  the  petitioner  who  are  interested  in  the  fund,  including  assignors,  assignees 
and  their  sureties,  except  that  if  the  time  limited  by  due  advertisement  for 
presentation  of  claims  has  expired  before  the  issue  of  the  citation,  creditors  who 
have  not  duly  presented  their  claims  need  not  be  served.  In  case  the  creditors 
of  such  assignor,  who  have  proved  their  claims,  exceed  twenty-five  in  number, 
then  the  county  judge,  upon  proof  by  affidavit  that  such  creditors  exceed  such 
number,  may  by  order  direct  such  citation  to  be  served  on  each  creditor  who  has 
proved  his  claim,  by  depositing  a  copy  of  the  same,  at  least  thirty  days  prior  to  the 
return  day  thereof,  in  the  post-office  at  the  place  where  the  assignee  or  assignees, 
or  either  of  them,  reside,  duly  inclosed  and  directed  to  each  of  such  creditors,  at 
his  last  known  post-office  address,  with  the  postage  prepaid;  and  by  publishing 
such  citation  once  a  week  for  at  least  four  weeks  prior  to  such  return  day  in  one 
or  more  newspapers,  to  be  designated  by  such  county  judge  as  most  likely  to  give 
notice  to  such  creditors. 

In  order  to  make  service  by  mail  available,  it  must  be  pursuant  to 
an  order  of  the  court  made  upon  the  proof  required  by  the  statute. 

Service  op  Citation. 

§  14.  A  citation  personally  served  within  the  county  of  the  judge  or  the  adjoin- 
ing county  must  be  so  served  at  least  eight  days  before  the  return  thereof;  if  in 
any  other  county,  at  least  fifteen  days  before  the  return  thereof. 

A  party  to  an  accounting  who  is  served  with  a  citation  which  is 
not  directed  to  him  in  any  particular  capacity  will  be  held  to  have 
been  brought  in  both  as  a  creditor  and  as  a  surety  on  the  assignee's 
bond.     Langford  v.  Cook^  23  Week.  Dig.  309. 

Service  by  Publication. 

§  15.  The  county  judge  may  direct  service  to  be  made  by  publication  when  he 
is  satisfied,  by  affidavit  or  verified  petition,  either  that  the  person  to  be  so  served 
is  unknown,  or  that  his  residence  cannot,  after  diligent  inquiry,  be  ascertained,  or 
that  he  cannot,  after  due  diligence,  be  found  within  the  State.  The  order  for  such 
service  must  direct  service  of  the  citation  upon  such  person  to  be  made  by  pub- 
lication thereof  in  one  newspaper,  to  be  designated  by  the  county  judge  as  most 
likely  to  give  notice  to  the  person  to  be  served;  and  also,  if  it  appear  that  any 
such  person  resides  without  the  State,  then  in  the  State  paper  for  such  length  of 
time  as  he  may  deem  reasonable,  not  less  than  once  a  week  for  six  weeks,  and  that 
a  copy  of  the  citation  be  forthwith  deposited  in  the  post-office,  duly  inclosed  and 
directed  to  each  person  so  served,  at  his  last  known  place  of  ^residence  or  post- 
office  address,  and  the  postage  paid  thereon,  at  least  thirty  days  before  the  return 
day  thereof.    (Note  that  State  paper  is  abolished.) 

Personaij  Service  Without  the  State.    > 
§  16.  When  publication  has  been  ordered,  personal  service  without  the  State 
made  if  within  the  United  States  at  least  thirty  days,  or  without  the  United 
States,  at  least  forty  days  before  the  return  day,  is  equivalent  to  publication  and 
mailing. 
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Service  on  Minors,  etc. 

§  17.  Personal  service  upon  minors  and  persons  incompetent  shall  be  made  in 
the  manner  prescribed  by  law  for  the  service  of  citations  issued  by  a  surrogate, 
in  cases  of  final  accounting. 

On  Joint  Creditors. 

§  18.  Personal  service  upon  one  of  two  or  more  creditors  who  claim  as  copart- 
ners or  otherwise  as  joint  creditors  shall  be  eqmvalent  to  personal  service  on  all, 
and  voluntary  appearance,  either  in  person  or  by  attorney,  shall  be  equivalent  to 
peraonal  service. 

Appearance  Without  Service. 

g  19.  On  the  return  of  a  citation  to  all  parties  interested,  any  person  claiming 
an  interest,  although  not  served,  may  appear  and  become  a  party  on  duly  pre- 
senting bis  claim. 

Power  op  CJounty  Court  on  Accounting. 

§  20.  On  a  proceeding  for  an  accounting  under  this  act,  the  County  Court  shall 
have  power: 

1.  To  examine  the  parties  and  witnesses  on  oath  in  relation  to  ^the  assignment 
and  accounting,  and  all  matters  connected  therewith,  and  to  compel  their  attend- 
ance for  that  purpose,  and  their  answers  to  questions  and  the  production  of  books 
and  papers. 

2.  To  require  the  assignee  to  render  and  file  an  account  of  his  proceedings  and 
to  enforce  the  same  in  the  manner  provided  by  law  for  compelling  an  executor  or 
administrator  to  comply  with  a  surrogate's  order  for  an  account. 

3.  To  take  and  state  such  account,  or  to  appoint  a  referee  to  take  and  state  it; 
and  such  referee  shall  have  the  powers  enumerated  in  subdivision  one  of  this 
section. 

4.  To  settle  and  adjudicate  upon  the  account  and  the  claims  presented,  and  to 
decree  payment  of  any  creditor's  just  proportional  part  of  the  fund,  or,  in  case  of 
a  partial  accounting,  so  much  thereof  as  the  circumstances  of  the  case  render  just 
and  proper. 

5.  To  discharge  the  assignee  and  his  surety  at  any  time,  upon  performance  of 
the  decree,  from  all  further  liabilities  upon  matters  included  in  the  accounting, 
to  creditors  appearing  and  to  creditors  not  having  appeared  after  due  citation,  or 
not  having  presented  their  claims  after  due  advertisement. 

6.  On  proof  of  a  composition  between  the  assignor  and  his  creditors,  to  dis- 
charge the  assignee  and  his  sureties  from  all  further  liability  to  the  compound- 
ing creditors  appearing  or  duly  cited,  and  to  authorize  the  assignee  to  release  the 
assets  to  the  assignor;  provided,  however,  that  if  there  be  any  creditors  not  as- 
senting to  the  composition,  the  court  shall  determine  what  proportion  of  the  fund 
shall  be  paid  to  or  reserved  for  creditors  not  assenting,  which  shall  not  be  less 
than  the  sumi  or  share  to  which  they  would  be  entitled  if  no  composition  had 
been  made,  and  may  decree  distribution  accordingly. 

7.  To  adjourn  the  proceedings  from  time  to  time,  issue  further  citations  if  nec- 
essary, and  amend  the  petition  and  proceedings  thereon  before  decree  in  further- 
ance of  justice. 

8.  To  punish  as  for  a  contempt  any  disobedience  or  violation  of  any  order  made 
or  process  issued  in  pursuance  of  this  act  or  the  acts  hereby  amended,  and  to  re- 
strain by  arrest  and  imprisonment  any  party  or  witness  when  it  shall  satisfac- 
torily appear  that  such  party  or  witness  is  about  to  leave  the  jurisdiction  of  the 
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coartp  and  to  take  bail  to  secare  the  attendance  of  [sacli  partj  or  witness,  to  be 
prosecuted  under  the  order  of  the  court  in  case  of  forfeiture  bj  and  for  the  bene- 
fit of  the  party  in  whose  interest  such  examination  shall  be  ordered. 

9.  To  exercise  such  other  or  further  power  in  respect  to  the  proceedings  and 
the  accounting  therein  as  a  surrogate  inaj  by  law  exercise  in  reference  to  an  ac- 
counting by  an  executor  or  administrator 

The  account,  when  filed,  may  be  passed  upon  by  the  court  or  sent 
to  a  referee ;  tlie  fonner  is  the  usual  practice  outside  New  York 
city,  but  the  Court  of  Common  Pleas  sends  the  matter  to  a  i*eferee 
to  take  and  state  the  account. 

Liahilities  of  the  assigfiee, —  Tnistees  under  a  void  assignment 
must  account  for  the  proceeds  of  the  property,  with  intei'est,  less  their 
commissions  and  charges.  Norton  v.  Squire^  16  JohnsJ  225.  The 
trustee  cannot  be  credited  for  expenses  of  an  action,  by  assignor, 
which  did  not  relate  to  the  trust  fund.  Bell  v.  Hdlfordj  1  Duer, 
58.  An  indorsement  of  a  note,  by  an  assignee,  as  such,  does  not 
render  him  personally  liable,  but  only  transfers  the  title.  Bowiie  v, 
Douglass^  38  Barb.  312.  If  assignees,  under  a  voidable  assignment 
for  the  benefit  of  creditors,  pay  over  the  proceeds  before  any  credit- 
ors obtain  a  general  or  specific  lien,  they  are  protected.  Wahemaji 
V.  Grover^  4  Paige,  23.  They  will  be  protected  as  to  hona  fide  pay- 
ments made  under  such  circumstances.  Anxes  v.  Blunt j  5  Paige, 
13.  Where  the  assignee  has  advanced  moneys  to  pay  an  incum- 
brance on  the  assigned  property,  and  the  assignment  is  declared 
fraudulent,  he  will  be  allowed  for  the  moneys  so  paid  out.  Scoxdoit 
V.  Bender^  3  How.  185.  Moneys  that  have  been  paid  by  the  as- 
signee in  good  faith  are  allowed  on  accounting,  even  if  assignment 
Toid.  Coope  v.  Bowles^  42  Barb.  87  y  Touiig  v.  Brv^hy  28  N.  T. 
667.  Where  the  assignee  has  made  payments  to  the  assignor,  which 
were  for  the  benefit  of  the  assigned  estate,  he  may  be  allowed  there- 
for.  Duffy  V.  Dufica7if  35  N.  Y.  187.  The  decree  made  upon  an 
aoooimting,  under  the  statute,  binds  all  creditors,  whether  they  pre- 
sented claims  or  not.  ITerr  v.  BlodgeUj  48  N.  Y.  62.  The  as- 
signee will  be  allowed  the  amount  of  a  preferred  claim,  by  him, 
although  the  claim  was  not  formally  presented.  Matter  of  Fhicky 
10  Daly,  100.  Vouchers  will  be  required.  Matter  of  MarMiuy  10 
Daly,  122.  An  assignee  will  not  be  allowed  the  losses  in  the  busi- 
ness of  the  assignor,  carried  on  by  him,  although  he  may  be  allowed 
certain  expenses  connected  therewith.  Matter  of  Ricey  10  Daly,  1 ; 
Matter  of  Orsar^  id.  26 ;  Matter  of  EautK,  id.  52 ;  Mattet*  of 
Pitctielly  id.  103;  Matter  of  Markliuy  id.  122. 

As  to  the  practice  before  referee,  a  number  of  cases  have  been 
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reported  in  Common  Pleas.  It  is  held  {Matter  of  MarKliny  10 
Daly,  128)  that  the  fees  of  the  referee  must,  if  objected  to,  be 
taxed,  and  the  same  rnlo  in  Matter  of  Sohallery  10  Daly,  S7,  and 
tliat  stipulation  as  to  them  is  not  binding  in  Matter  of  Our- 
rieVj  8  Daly,  119.  The  creditors  may,  however,  consent  to  the 
confirmation  of  referee's  i^eport.  Matter  of  WeinfutiiSy  5  Abb.  H". 
C.  355.  And  as  to  the  formal  parts  of  the  ]*efei*ee's  report,  direc- 
tions are  given  in  Matter  of  Phillips^  10  Daly,  47,  and  also  id. 
57,  eup7'a. 

Precedent  for  Ftmn  of  Account. 
ULSTER  COUNTY  COURT. 

In  the  Matter  of  tlie  General  Assign-  j 
ment  of  Dunwoody  Brothers  &  Ved- 
der,  as  a  firm,  and  individually,  to 
James  H.  Everett. 


I,  James  H.  Everett,  resiiectfiilly  show  to  the  court:  that  Foster  T. 
Dunwoody,  Charles  0.  Dunwoody  and  William  0.  Vedder,  individu- 
ally, and  as  comjiosing  the  firm  of  Dunwoody  Brothers  &  Vedder,  as 
such  firm,  and  as  individuals,  all  then  residing  and  carrying  on  busi- 
ness in  the  city  of  Kingston,  said  county,  made  and  executed,  in  due 
form  of  law,  a  general  assignment  of  their  property,  as  individuals, 
and  as  such  fiim,  to  me,  in  trust,  for  the  benefit  of  their  creditors, 
which  said  assignment  was  on  the  same  day  duly  recorded  in  the  office 
of  the  clerk  of  the  county  of  Ulster,  in  book  of  deeds  No.  249,  page 
286. 

I  accepted  the  said  assignment,  and  entered  upon  the  execution  of 
the  trust  thereunder,  and  took  possession  of  said  assigned  property. 
That  I  duly  gave  the  bond  required  by  law  before  entering  upon  the 
discharge  of  my  duties  as  such  assignee. 

That  on  the  3d  day  of  April,  1884,  an  inventory  of  the  assigned 
roperty,  and  a  schedule  of  the  creditors  of  the  assignors,  as  required 
y  law,  was  made  and  delivered,  and  filed,  both  with  the  county 

{*udge  of  Ulster  county  and  the  clerk  of  the  county  of  Ulster.     That 
)y  said  inventory  it  appears  that  the 

Liability  of  said  firm  was $15,675  45 

Individual  liabilities  of  Charles  0.  Dunwoody 1,265  57 

Individual  liabilities  of  Foster  T.  Dunwoody 1,330  15 

Individual  liabilities  of  William  0.  Vedder 131  75 

That  the  assets  of  said  firm,  as  by  said  inventory,  were  as  follows: 

Goods  and  stock  on  hand $11 ,  176  41 

Estimated  value  of  debts  due  firm 1,689  67 

Property  of  Foster  T.  Dunwoody,  consisting  of  interest 

in  real  property,  estimated  at. 1,350  00 

Proi)erty  of  Charles  0,  Dunwoody,  consisting  of  inter- 
est in  real  property,  estimated  at 1 ,360  00 


I 
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That  I  duly  advertised  for  the  presentation  of  claims  against  said 
assignors,  such  notice  to  present  claims  being  given  under  an  order  of 
the  County  Court  of  Ulster  county,  granted  May  27,  1884. 

Schedule  A,  hereto  annexed,  contains  a  statement  of  all  the  prop- 
erty contained  in  said  inventory,  sold  by  me  at  public  auction  or  pri- 
vate sale,  with  the  amount  realized  therefrom;  which  sales  were  fairly 
made  by  me  at  the  best  prices  that  could  then  be  had,  with  due  dili- 
gence, as  I  then  believed;  it  also  contains  a  statement  of  all  the  debts 
due  the  said  assignors  and  mentioned  in  said  inventory,  which  have 
been  collected,  and  also  of  all  interest  for  moneys  received  by  me,  for 
which  I  am  legally  accountable. 

Schedule  B,  hereto  annexed,  contains  a  statement  of  moneys  paid 
out  by  me,  and  expenses  in  the  settlement  of  the  assigned  estate. 

Schedule  C,  hereto  annexed,  contains  a  statement  of  moneys  paid 
out  by  me  to  creditors  of  the  assignors  under  the  assignment. 

Schedule  E,  hereto  annexed,  contains  a  statement  of  all  claims 
against  the  assigned  property  which  have  come  to  my  knowledge. 

I  charge  myself: 

Amount  of  inventory,  goods,  stock,  etc...     111,176  41 
Less  as  appears  by  Schedule  A 45  37 

Collected  on  sale  of  goods,  stock,  etc $11,131  04 

Accounts,  etc.,  due  firm,  inventoried $1,689  67 

Less  as  appears  by  Schedule  B 340  69 

Collected  on  account,  etc 1,348  98 

Eeal  estate  of  Charles  0.  and  Foster  T. 

Dunwoody,  as  per  inventory ^^2,700  00 

Less  as  appears  by  Schedule  A 659  00 

2,041  00 


$14,521  02 
I  credit  myself: 

Amount  of  money  paid,  Schedule  B $1,191  89 

Amount  of  money  paid.  Schedule  B 11,007  89 

Amount  of  my  commissions 163  03 

11,262  81 

$3,258  21 


Leaving  a  balance  of  three  thousand  two  hundred  and  fifty-eight 
and  twenty-one  one-hundredths  dollars  to  be  distributed  according  to 
the  provision!-  of  said  assimment. 

The  said  several  schedules  which  are  signed  by  me  are  part  of  this 
account. 

Dated  April  26,  1886. 

(Here  follow  schedules.) 

Ulster  County,  ss.: 

James  H.  Everett,  of  said  county,  being  duly  sworn,  says  that  the 
charges  made  in  the  foregoing  account  of  proceedings  and  schedules 
annexed,  for  moneys  paid  by  nim  to  creditors,  and  for  necessary  ex- 
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penses  are  correct;  that  he  has  been  charged  therein  all  the  interest 
for  moneys  received  by  him  and  embraced  in  said  account,  for  which 
he  is  legally  accountable;  that  the  moneys  stated  in  said  account  as 
collected  were  all  that  were  collected,  according  to  the  best  of  his 
knowledge,  information  and  belief,  on  the  debts  stated  in  such  account 
at  the  time  of  this  settlement  thereof;  that  the  allowances  in  said  ac- 
count for  the  decrease  in  the  value  of  the  assets,  and  the  charges 
therein  for  the  increase  in  such  value  are  correctly  made,  and  that  he 
does  not  know  of  any  error  in  said  account,  or  any  thing  omitted 
therefrom,  which  may  in  any  wise  prejudice  the  rights  of  any  party  in- 
terested in  said  estate;  that  the  sums  under  twenty  dollars  charged  in 
the  said  account  for  which  no  vouchers  or  other  evidences  of  pay- 
ment are  produced,  or  for  which  deponent  may  not  be  able  to  produce 
vouchers  or  other  evidences  of  payment,  have  actually  been  paid  and 
disbursed  by  him  as  charged.  That  the  accounts  set  forth  m  Sched- 
ule A,  hereto  annexed,  are  uncollected,  and  as  this  deponent  believes 
uncollectible  by  legal  proceedings. 
(Jurat)  (Stgnature,) 

Order  of  Reference. 

I  Caption  usual  form.) 
(TiiU.) 

A  petition  having  been  duly  made  and  filed  herein  by  Abram  Ben- 
son, praying  that  an  order  be  granted  for  a  citation  to  be  issued  to  all 
persons  interested  in  the  estate  assigned  by  Charles  Devine  to  Abram 
Benson  for  the  benefit  of  creditors,  dated  the  7th  day  of  June,  1884, 
and  the  said  order  having  been  made  and  entered,  and  the  said  citation 
haying  been  duly  issued  thereon:  Now,  on  reading  and  filing  the  said 
citation  and  proof  of  due  notice  thereof,  on  the  assignor,  assignees 
and  their  sureties,  and  on  all  creditors  whose  claims  have  been  duly 
presented  after  publication  of  notice;  and  the  said  Abram  Benson 
appearing  herein  by  D.  W.  Ostrander,  his  attorney,  and  having  pre- 
sented his  account  of  his  proceedings  as  assignee  of  the  estate  of 
Charles  Devine;  and  (here  insert  all  appearances  and  objections  to 
said  accounts.) 

It  is  ordered,  that  it  be  referred  to  Howard  Chipp,  counselor  at  law, 
to  take  and  state  the  accounts  of  the  said  assigned  estate,  with  author- 
ity to  the  said  Howard  Chipp  to  examine  the  parties  and  witnesses  on 
oath,  in  relation  to  the  said  assignment  and  accoanting,  and  all  mat- 
ters connected  therewith,  and  to  compel  their  attendance  for  that  pur- 
pose, and  their  answers  to  questions  and  the  production  of  books  and 
papers. 

And  it  is  further  ordered,  that  the  said  referee  take  proof  and  re- 
port as  to  what  persons  are  entitled  to  share  in  the  distribution  of  said 
assigned  estate,  and  in  what  priority  and  proportion. 

And  it  is  further  ordered,  that  any  party  to  this  proceeding,  and  any 
creditor  may  obiect  to  any  claim  presented  before  said  referee,  and 
that  the  said  reieree  shall  thereupon  take  the  proof  and  report  as  to 
the  validity  of  such  contested  claims. 

And  it  is  further  ordered,  that  the  said  reference  proceed  at  the  oflBce 
of  the  referee,  and  that  ten  days'  notice  of  the  time  and  place  of  the 
first  hearing  be  given  to  all  creditors  who  have  presented  their  claims 
to  said  assignee,  or  who  have  appeared  upon  the  return  of  said  citation. 

(Signature  of  Judge.) 
34 
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Preced&iU  for  Referee^ s  Report  on  Accouniuig. 
STTPBEME  COURT. 

In  tlie  Matter  of  the  Accounting  of  Lu 
ciuB  Lawson,  as  Assignee  of  Elmer 
E.   Stewart,  survivor  of   James  E. 
Stewart  &  Son,  and  Elmer  E.  Stew- 
art. 


In  pursuance  of  an  order  of  reference  made  in  the  above-entitled 
proceeding  on  the  18th  day  of  September,  1886,  by  which  it  was  re- 
ferred to  me  to  take  and  state  the  accounts  of  Lucius  Lawton,  of  the 
estate  assigned  by  Elmer  E.  Stewart,  survivor  of  James  E,  Stewart 
&  Son,  and  Elmer  E.  Stewart,  for  the  benefit  of  creditors. 

I  do  respectfully  report: 

That  a  notice  to  proceed  before  me  on  said  reference  was  duly 
served  on  attorneys  for  the  assignee  and  creditore,  for  the  20th  day  of 
October,  1886,  at  my  office,  24  John  street,  Kingston  city. 

I  was  attended  at  said  time  and  place  by  DeWitt  C,  Ostrander,  Esq., 
attorney  for  assignee,  and  Charles  A.  Fowler,  Esq.,  attorney  for  cred- 
itors, that  the  reference  was  thereui)on  pixxjeeded  upon,  and  adjourned, 
from  time  to  time,  to  the  26th  day  of  November,  1886. 

That  upon  such  examination  I  took  the  proofs  offered  by  the  several 
parties,  which  are  hereto  annexed. 

I  further  renort,  that  in  pursuance  of  an  order  of  Hon.  A.  B. 
Parker,  dated  October  25,  1886,  a  notice  requiring  all  persons  having 
claims  against  the  said  assigned  estate  to  present  the  same  to  Lucius 
Lawson,  the  said  assignee,  was  duly  published  as  required  by  said  order. 

I  further  report  as  follows: 

FirsL  Said  assignee  should  be  charged  with  the  amount  of  his  ac- 
count as  rendered,  to-wit,  the  sum  of  $11,182.61. 

Second,  Said  assignee  should  be  charg;ed  with  the  following  amounts, 
which  have  been  collected  by  him  and  not  charged  to  his  account,  to-wit: 

Michael  .Tobin $1  50 

Al.  Bonesteel 116  02 

Thomas  Coman 100  00 

Thomas  Gadd 16  36 

Mrs.  Toal 142  85 

Thomas  McAuliff 13  06 

S.  A.  Van  Velser. 114  02 

William  Cotta 120  20 

L.  Lawson 110  61 

11,122  62 
Which  added  to  assignee's  account  as  rendered 11,182  61 

♦12,305  23 

Which  I  am  of  the  opinion  is  the  amount  of  assets  which  said  as- 
signee should  be  charged  with. 

Third.  I  find  that  the  assignee  is  entitled  to  credit  for  disbursements 
and  expenses  actually  incurred  in  the  care  of  the  trust  to  the  amount 
of  (261.06.     I  have  deducted  from  the  amount  rendered  by  him  in 
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his  statement,  and  which  was  filed  with  me,  and  is  hereto  annexed^ 
the  item  of  $40^  marked  '*  incidentals/'  which  I  am  of  the  opinion 
should  not  be  allowed. 

Fourth.  I  find  that  by  deducting  credits  from  disbursements,  to- 
wit :  the  sum  of  $261.06  from  $12,305,239  the  amount  of  assets  which 
said  assignee  should  be  charged  with,  leaves  the  sum  of  $12,044.17  to 
be  paid  by  and  accounted  for  by  said  assignee,  and  which  should  be 
distributed  among  the  parties  entitled  to  the  same,  after  deducting  the 
costs  and  expenses  of  this  proceeding. 

Fifth.  I  further  repoi*t  that  the  following  claims  have  been  proved 
before  me,  and  I  have  allowed  the  same,  to- wit: 

If.  &  J.  A.  Curtis $122  68 

Charles  S.  Dederick,  interest  from  January  15,  1885.  - .  1,500  00 

S.  B.  Moor  &  Co.,  interest  from  August  8,  1883 145  31 

Griffeth  &  Kerr,  interest  from  July  7,  1884. : 169  00 

S.  F.  Myers  &  Co.,  interest  from  January  4, 1883. . ....  4,000  00 

Masten  &  Hayes,  interest  from  June  1,  1883 6,000  00 

L.  S.  Winne  &  Co.,  interest  from  September  2,  1884. . .  4,000  00 

M.  N.  Cline,  interest  from  May  14,  1884. 1,876  24 

Making  in  all  thesum  of $17,803  23 

Sixth.  I  find  that  the  claims  filed  and  proved  before  me  by  Lucius 
Lawson,  as  set  forth  in  inventory  of  assigned  estate,  filed  in  Ulster 
county  clerk^s  oflSce,  on  the  27th  day  of  August,  1883,  of  which  said 

Lucius  Lawson  claims  to  be  holder  and  owner,  to- wit: 

Note  dated  July  9,  1883,  J.  E.  Stewart  &  Son.  In- 
dorsed, L.  Lawson,  George  B.  Merritt,  Kingston  Nat. 
Bank $750  00 

Note  dated  August  11,  1883,  State  N.  Y.  Bank,  L.  Law- 
son.     Indorsed,  Elmer  E.  Stewart,  Merritt  &  Finger. .  500  00 

Note  dated  June  26,  1883,  First  Nat.  Bank,  Rondout, 
J.  E.  Stewart  &  Son.  Indoraed,  L.  Lawson,  Hum- 
phrey, Crosby  &  Ennist 435  00 

Note  dated  May  8,  1883,  State  of  N.  Y.  Bank,  J.  E. 
Stewart  &Son.  Indorsed,  L.  Lawson,  Spencer  Ennist.  230  00 

Amountingto  thesum  of $1,815  00 

Should  be  disallowed,  as  it  ap|>ear8  f  i-om  the  evidence  that  these  claims 
were  paid  by  Mrs.  Frances  A.  Stewart,  widow  of  James  E.  Stewart, 
deceased,  and  not  by  said  Lucius  Lawson. 

All  of  which  is  respectfully  submitted. 

Dated  March  29,  1887.  T.  Bce&man  Wbstbbook, 

JKeferee. 

Decree  for  DislrihUion. 

(Caption  ustial  forfu.) 
{Title.) 

Upon  the  petition  of  the  above  assignee,  and  in  pursuance  of  an 
order  of  the  coui*t  herein,  citations  were  duly  issued  herein  to  all  per- 
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sons  interested  in  the  assigned  estate  by  Cornelius  Martin  to  James  H. 
Everett,  for  the  benefit  of  creditors  of  the  said  Martin,  dated  July  3, 
1885,  to  attend  the  settlement  of  the  accounts  of  the -said  James  H. 
Everett  as  assignee  of  said  estate,  which  said  citation  was  dated  May 
29,  1886,  and  was  made  returnable  June  24,  1886,  and  due  proof  of 
the  service  of  said  citation  having  been  made  and  filed  upon  the  follow- 
ing persons  and  corporations,  viz. :  (here  insert  parties  served.) 

And  the  said  James  H.  Everett  having  appeai'ed  and  presented  his 
report  on  such  return  day,  and  having  filed  nis  vouchere  for  the  pay- 
ments made  by  him,  and  S.  T.  Hull  having  appeared  on  this  account- 
ing for  said  assignee,  A  D.  Lent,  Esq.,  appearing  for  R.  C.  Horton 
and  Mary  B.  Horton,  C.  M.  Woolsey,  Esq.,  appearing  for  C.  A.  Har- 
court,  and  James  T.  Van  Dalfsen,  of  Peck,  Van  Dalfsen  &  Co.,  ap- 
pearing in  person,  and  no  objections  being  made  to  said  account,  now, 
on  motion  of  D.  W.  Ostrander,  Esq.,  of  counsel  for  said  assignee,  and 
on  reading  proofs  of  service  of  said  citation,  the  account  of  the  said  as- 
signee, and  the  vouchers  accompanying  the  same,  it  is  ordered,  ad- 
judged and  decreed: 

First.  That  the  account  of  the  said  assignee,  herewith  filed,  be  and 
the  same  is  hereby  approved  and  affirmed. 

Second.  That  out  of  the  funds  in  the  hands  of  the  said  assignee,  as 
appears  by  said  account,  to-wit,  the  sum  of  $3,435.41,  he  retain  for 
his  commissions  and  expenses  the  sum  of  six  hundred  and  fourteen 
55-100  dollars;  that  he  pay  to  S.  T.  Hull,  his  attorneys  on  this  ac- 
counting, the  sum  of  two  hundred  and  twenty-five  dollars ;  to  A.  D. 
Lent,  Esq.,  attorney  for  C.  A.  Harcourt,  fifteen  dollai*s  ;  to  C.  M. 
Woolsey,  attornej^  for  R.  C.  Horton  and  others,  fifteen  dollars.  That 
said  assignee  having  paid  Caroline  P.  Smith,  the  first  preferred  cred- 
itor under  said  assignment,  the  sum  of  $2,120  in  full  of  such  claim, 
it  is  further  ordered  that  said  payment  be  approved.  And  it  further 
appearing  that  Peck,  Van  Dalfsen  &  Co.  have  been  paid  by  said  as- 
signee the  sum  of  $3,000,  and  D.  H.  Sellig  the  sum  of  $1,000,  it  is 
further  ordered  that  said  payments  be  approved,  and  that  such  several 
payments  be  credited  upon  the  distributive  shares  due  said  parties 
severally.  And  it  further  appearing  that  Peck,  Van  Dalfsen  &  Co,  are 
now  the  owners  of  the  paper  indorsed  by  them,  and  mentioned  in  the 
second  class  of  preferences,  and  that  D.  H.  Sellig  is  the  present 
owner  of  the  note  indorsed  by  him  and  mentioned  in  said  class  of  pref- 
erences, it  is  further  ordered  that  said  assignee  pay  the  balance  remain- 
ing in  hand  as  follows: 

That  he  pay  Peck,  Van  Dalfsen  &  Co.,  beyond  the  pay- 
ment already  made  to  them,. the  sum  of $920  21 

That  lie  pay  to  D.  H.  Sellig  beyond  the  payment  already 
niiule   to  him  the  sum  of 857  56 

That  he  pay  to  C.  A.  Harcourt  the  sum  of 852  22 

Third.  That  the  assignee  do  take  good  and  sufficient  vouchers  for 
each  and  every  payment  so  made,  and  if,  after  reasonable  diligence, 
any  of  the  pereons  so  entitled  to  share  in  said  distribution  cannot  be 
found,  or  shall  decline  or  neglect  to  accept  their  said  share,  then  the 
shiire  so  belonging  to  such  person  shall  be  deposited  in  the  Kingston 
National  Bank,  to  the  credit  of  such  person. 
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It  is  further  ordered,  adjudged  and  decreed,  that  upon  compliance 
with  the  foregoing  provision  the  said  assignee  shall,  \ipon  presenting 
due  proof  of  the  same  to  the  judge  of  this  court,  be  entitled  to  an 
order  relieving  him  of  his  liability  as  such  assignee,  and  releasing  the 
sureties  upon  the  bond  by  the  said  James  H.  Everett  as  assignee  of  said 
estate  from  all  liability  upon  matters  included  in  the  aforesaid  account- 
ing, to  all  creditors  who  Jiave  appeared,  and  to  such  creditors  who  have 
not  appeared  after  due  citation,  and  to  such  creditors  as  have  not  pre- 
sented their  claims  after  due  advertisement,  and  that  the  said  applica- 
tion may  be  made  without  further  notice. 

William  S.  Ken  yon, 
Ulster  County  Jtulge. 

EXAMrNATTON  OP  WfTNKSS,    BOOKS,    ETC  ;   WITNESS. 

§  21.  The  county  judge  may  also  at  any  time,  on  petition  of  any  party  inter- 
ested, order  the  examination  of  witnesses  and  the  production  of  any  books  and 
papers  by  any  party  or  witness  before  bim,  or  before  a  referee  appointed  by  him 
for  such  purpose,  and  the  evidence  so  taken,  together  with  the  books  and  papers, 
or  extracts  therefrom,  as  the  case  may  be,  shall  be  filed  in  the  county  clerk's 
office,  and  may  be  used  in  evidence  by  any  creditor  or  assignee  in  any  action  or 
proceeding  then  pending,  or  which  may  hereafter  be  instituted.  No  witness  or 
party  as  above  provided  shall  be  excused  from  answering  on  the  ground  that  his 
answer  may  criminate  him,  but  such  answer  shall  not  be  used  in  any  criminal 
action  or  proceeding. 

Demand  and  refusal  are  not  necessary  to  entitle  petition  to  be 
made  and  order  granted  under  this  section,  and  the  meaning  of 
"  party  interested  "  is  substantially  those  entitled  to  notice  on  an 
accounting.  Matter  of  Bryce^  10  Daly,  18.  But  the  granting  or 
refusing  the  order  is  discretionary  with  the  court  or  judge.  Matter 
of  Sweezey^  10  Daly,  107.  It  is  the  duty  of  the  court  or  judge  to 
pass  on  the  good  faith  of  the  application,  but  the  mere  fact  that  the 
examination  may  develop  facts  sufficient  to  set  aside  the  assignment 
as  fraudulent  is  not  ground  for  vacating  an  order.  Matter  of 
Kapelovichy  22  Week.  Dig.  13.  Examination  has  been  granted  as 
to  ownership  of  trade-mark  and  in  reference  to  title  deeds.  Matter 
of  Strauss^  1  Abb.  N.  C.  402.  But  the  petition  must  be  verified. 
Mailer  of  Brown^  10  Daly,  115.  And  in  any  event  the  examina- 
tion can  only  be  granted  in  aid  of  the  assignment.  Matter  of  J^ver- 
ettj  10  Daly,  99.  The  examination  of  the  assignee  should  not  ex- 
tend to  an  inquiry  as  to  whether  the  preferences  are  fraudulent,  or 
whether  there  was  legal  or  actual  fraud  in  making  the  assignment, 
or  in  the  anterior  transactions.  Matter  of  Riiidskopf^  16  Abb.  N. 
C.  316^1 ;  Schneider*  \.  AltmaiiyS  Civ.  Pro.  242.  The  examina- 
tion  is  allowed  only  when  in  aid  of  the  assignment,  and  is  not  au- 
thorized merely  to  show  that  property  has  been  fraudulently  withheld 
or  prefei'ences  fraudulently  given,  and  thus  to  avoid  and  annul  the 
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agsignment.  Whoever  avails  himself  of  the  provisions  of  the  act 
elects  to  join  in  aid  of  its  piii-pose,  which  is  to  bring  in  and  distrib- 
ute the  assigned  property  according  to  the  terms  of  the  assignment 
The  judge  granting  the  order  must  be  satisfied  that  the  proposed 
examination  is  in  good  faith,  and  that  the  witnesses  to  be  examined 
have,  or  the  books  or  papera  to  be  produced  contain  information  per- 
tinent thereto.  The  discretion  of  the  judge  as  to  the  examination 
cannot  be  confided  to  the  referee,  and  be  eannot  delegate  to  him 
the  power  to  compel  the  production  of  papei*s,  nor  can  the  referee 
report  his  opinion  on  the  evidence.  Matter  of  Holhrooky  99  N.  Y. 
539.  But  an  order  for  an  examination  of  the  assignor  and  assignee 
on  the  application  of  a  creditor  is  proper,  although  the  examination 
will  incidentally  furnish  evidence  in  support  of  an  action  to  set  aside 
the  assignment  as  fraudulent.  MaUer  cf  Wilkinson^  86  Hun,  134. 
Examination  may  be  had  at  any  time.  It  is  necessarily  confined  to  cases 
where  a  proceeding  is  pending.  Matter  of  Bryce^  10  Daly,  18. 
An  examination  cannot  be  had  on  allegations  of  facts  tending 
to  show  fraud  by  the  assignors  in  conducting  the  business  previous 
to  the  assignment ;  such  a  proceeding  is  in  hostility  to,  not  in  aid  of, 
the  assignment.  Matter  of  Goldsmith^  10  Daly,  112 ;  S.  C,  15 
Week.  Dig.  110.  The  examination  should  not  be  ordered  unless 
benefit  will  result  to  the  assigned  estate,  but  it  may  I>e  ordered  for 
the  purpose  of  aiding  in  enforcing  the  assignment  and  aiding  an 
action  by  the  assignee.  Matter  of  Jiurriettj  8  Daly,  363;  Matter 
of  Svoezey^  64  How.  858;  affirming  62  id.  215  ;  Matter  of  Brown^ 
10  Daly,  115.  An  examination,  the  design  of  which  is  to  discover 
evidence  which  may  be  used  in  an  action  to  set  aside  an  assignment 
as  fraudulent,  must  be  had  under  the  Code  of  Procedure,  and  cannot 
be  had  under  the  General  Assignment  Act.  Matter  of  Hindehapf 
16  Abb.  N.  C.  816n.  An  assignee  should  allow  creditors  reasonable 
opportunity  to  examine  the  books  of  the  assignor.  Manning  v. 
Stern^  1  Abb.  N.  C.  409.  And  the  court  may  grant  creditors  leave 
to  examine  the  assignor's  books  by  an  expert  or  other  person  desig- 
nated by  the  applicant.  Matter  of  Isidor^  59  How.  98 ;  Matter  of 
LandauVy  22  Week.  Dig.  73.  In  order  that  an  examination  of  the 
books  may  be  granted,  facts  showing  its  necessity  or  propriety  must 
be  shown.     Matter  of  Koona^  11  Week.  Dig.  55. 

Effect  of  Ordebs  and  Decrees;  Clerk  to  Keep  Assignment  Book. 

§  22.  AH  orders  or  decrees  in  proceedings  under  tliis  act  shall  liave  tlie  same 
force  and  effect,  and  may  be  entered,  docketed  and  enforced  and  appealed  from 
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the  same  as  if  made  In  an  original  action  broagbt  in  the  County  Court.  And  all 
proceedings  under  this  act  sliall  be  deemed  to  be  bad  in  court.  The  said  court 
shall  always  be  open  for  proceedings  under  this  act.  The  county  judge,  when 
named  in  this  act,  shall  in  such  proceedings  be  deemed  to  be  acting  as  the  court. 
The  clerk  of  the  court  shall  keep  a  separate  book,  in  which  shall  be  entered  each 
case,  the  date  and  place  of  record  of  the  assignment,  and  a  minute  of  all  proceed- 
ings therein  under  this  act,  with  such  particularity  as  the  court  shall  direct  by 
general  order.  He  shall  record  therein  at  length  the  orders  and  decrees  of  the 
court  settling,  rejecting  or  adjusting  claims,  and  directing  the  payment  of  money 
or  releasing  assets  by  the  assignee,  and  removing  or  discharging  the  assignee 
and  his  sureties  and  such  other  orders  as  the  court  shall  direct  by  general  order. 
The  said  clerk  shall  securely  keep  the  papers  in  each  case  in  a  file  by  them- 
selves, and  shall  be  entitled  to  a  fee  of  one  dollar  for  filing  all  the  papers  in  each 
case,  and  entering  the  proceedings  in  a  minute  book,  and  fifty  cents  to  be  paid  by 
the  assignee,  unless  otherwise  directed,  for  recording  each  order  or  decree  re- 
quired by  this  act  or  the  general  order  of  the  court. 

On  a  decree  niider  this  section  judgment  cannot  be  docketed 
against  the  assignee  personally,  MiUter  of  JioaeiibacJcj  10  Daly,  12S, 
but  mast  be  enforced  against  the  fund ;  as  it  is  a  final  order  it  can* 
not  be  enforced  by  attachment.  Matter  of  StocJcbndge^  10  Daly, 
83 ;  MaUer  of  liadfke,  id.  119. 

Compromise  of  Debts. 

§  23.  (A%  amended,  1885.)  The  county  Judge  where  the  assignment  is  recorded 
may,  upon  the  application  of  the  assignee,  and  for  good  and  sufficient  cause 
shown,  and  upon  such  terms  as  he  may  direct,  authorize  the  assignee  to  sell,  com- 
promise or  compound  any  claim  or  debt  belonging  to  the  estate  of  the  debtor. 
But  such  authority  shall  not  prevent  any  party  interested  in  the  trust  estate  from 
showing,  upon  the  final  accounting  of  such  assignee,  that  such  debt  or  claim 
was  fraudulently  or  negligently  sold,  compounded  or  compromised.  The  sale  of 
any  debt  or  claim  heretofore  made  in  good  faith  by  any  assignee  shall  be  valid, 
subject,  however,  to  the  approval  of  the  county  judge,  and  the  assignee  shall 
be  charged  with,  and  be  liable,  as  part  of  the  trust  fund,  any  sum  which  might 
or  ought  to  have  been  collected  by  him. 

It  was  said  in  Anon.  v.  Galpcke^  5  Hun,  245,  that  in  case  an  as- 
signee act  in  good  faith,  he  may  compromise  without  the  order  of 
the  court ;  and  where  the  amount  involved  is  not  large,  the  applica- 
tion may  be  made  without  notice  or  reference.  Matter  of  WoosteVy 
10  Daly,  6.  As  to  this  it  may  again  be  said  that  a  reference  as  to 
compromise  is  not  usual  outside  the  Common  Pleas.  The  court 
may  order  notice  to  be  given  creditors,  and  in  case  of  largo  inter- 
ests this  is  obviously  the  proper  course.  Matter  of  Younge^  6  Abb. 
N.  C.  846.  But  a  general  power,  aside  from  that  conferred  by  the 
trust  deed,  will  not  be  granted  the  assignee  to  compromise  in  his  dis- 
cretion.   Matter  of  liafisofrij  8  Daly,  89. 
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Precedent  for  Order  to  Sell  Accounts* 
(Caption  usual  fonn.) 

{Titl4i.) 

A  citation  having  been  issued  heran  to  allpersons  interostoci  in  tlio 
estate  assigned  by  Rudolph  Akin  to  James  H,  Everett,  for  the  benefit 
of  creditore,  dated  the  3d  day  of  July,  1885,  to  attend  the  settlement 
of  the  accounts  of  the  said  James  H.  Everett,  as  assignee  of  said  es- 
tate, which  said  citation  was  dated  on  the  24th  day  of  June,  1886,  and 
was  made  returnable  on  the  19th  day  of  July,  1886,  and  due  proof  of 
due  service  of  said  citation  upon  (here  recite  the  seiTices  and  appear- 
ances), and  it  apj)earing  on  the  return  day  of  said  citation,  by  the 
account  of  the  assignee  and  other  proof,  that  there  were  a  number  of 
accounts  of  the  nominal  value  of  $1,100,  which  are  of  little  or  no 
actual  value,  and  which  have  not  been  collected  after  due  diligence, 
and  which  are  wholly  or  quite  uncollectible: 

Now,  on  motion  of  S.  T.  Hull,  attorney  for  assignee,  he  hereby  is 
authorized  to  sell  at  public  auction,  at  the  front  door  of  the  court- 
house, in  the  city  of  tongston,  the  several  accounts  mentioned  in 
Schedule  A^  annexed  to  the  account  herein,  and  that  he  give  notice 
of  such  sale  by  publishing  a  notice  thereof  daily,  at  least  one  week 
before  such  sale,  in  the  Daily  Leadei*,  and  by  posting  hand-bills  in  at 
least  ten  public  places  in  the  said  city,  at  least  one  week  before  such 
sale,  giving  notice  thereof. 

It  is  further  ordered  that  these  proceedings  be,  and  they  hereby  are, 
adjourned  to  the  3d  day  of  August,  1885,  to  await  the  coming  in  of  the 
report  of  the  said  sale  of  the  accounts  as  aforesaid. 

William  S.  Kenton, 

Cownty  Judge  of  Ulster  Coimly, 

Precedent  for  Petition  for  Leave  to  Coviproviise, 
{Title.) 
To  Hon.  William  S.  Kenton,  County  Judge  of  Ulster  County : 

The  petition  of  Abram  Bai'ton  respectfully  shows:  That  on  the  6th 
day  of  June,  1884,  Hiram  Goodwin,  residing  at  Kingston,  and 
who  carried  on  business  at  Kingston,  Ulster  county,  made  and  exe- 
cuted, in  due  form  of  law,  a  general  assignment  to  your  petitioner  for 
the  benefit  of  his  creditors,  which  said  assignment  was,  on  the  6th  day 
of  June,  1884,  duly  recorded  in  the  office  of  the  clerk  of  the  county 
of  Ulster. 

That  your  petitioner  accepted  said  assignment,  and  entered  upon  the 
execution  of  said  trust. 

That  among  the  property  so  assigned  to  your  petitioner  is  a  certain 
claim  against  the  firm  of  Bell,  Coons  &  Co.,  of  the  city  of  Pough- 
keepsie,  amounting,  as  appears  by  the  schedules  filed  by  the  said  Hiram 
Goodwin  and  from  his  books,  to  the  sum  of  $1,800. 

That  on  or  about  the  14th  day  of  September,  1884,  the  said  firm  of 
Bell,  Coons  &  Co.  failed  and  suspended  business,  and  have  proposed 
to  tlieir  creditors  a  settlement  of  forty  cents  on  the  dollar;  that  your 
petitioner  has  examined  into  the  statement  and  afiairs  of  said  nrni; 
that  the  total  liabilities  of  said  Bell,  Coons  &  Co.  amount  to  $34,000, 
and  their  assets,  to  the  best  of  deponent^s  knowledge,  do  not  exceed 


General  Assignments.  273 

the  Biim  of  $15,000;  and  that  the  said  proposition  of  settlement  ap- 
pears to  your  petitioner  to  be  just  and  fair. 
Dated  January  24,  1885.  Abram  Barton. 

{Add  verification.) 

Precede^Ufor  Order  for  Leave  to  Compromise  a  Debt  Due  the  Estate. 

{Captio7h  Visual  form.) 
(Title.) 

Upon  reading  and  filing  the  petition  of  Abram  Barton,  verified  on 
the  24th  day  of  Januar}r,  1885,  now  on  application  of  E.  D.  Brandow, 
of  counsel  for  said  petitioner,  and  it  appearing  to  be  for  the  interest 
of  the  assigned  estate,  it  is  ordered  that  the  said  Abram  Barton 
be,  and  he  hereby  is  authorized  to  settle  and  compound  the  indebted- 
ness of  Bell,  Coons  &  Co.  upon  the  receipt  of  forty  per  cent  of  the 
said  indebtedness.  William  S.  Kenyon, 

County  Judge  of  Ulsler  County. 

Papers  Where  Filed,  in  New  York;  Judge  to  Act 

g  24.  In  tlie  city  and  county  of  New  York  all  papers  except  assignments,  which 
by  this  act  are  required  to  be  hereafter  filed  and  recorded  in  the  county  clerk's 
office,  shall  be  filed  or  recorded  in  the  office  of  the  clerk  of  the  Court  of  Common 
Pleas  of  said  city  and  county;  and  any  judge  of  said  court  may  exercise  all  the 
powers  of  a  county  judge  for  said  county  for  the  purposes  of  this  act,  and  any  act 
or  proceeding  commenced  or  returnable  before,  or  instituted  or  ordered  by  one  of 
the  judges  of  said  court,  may  be  heard,  continued  or  completed  by  or  before  any 
other  of  them. 

Jurisdiction. 

§  25.  Any  proceeding  under  this  act  shall  be  deemed  for  all  purposes,  includ- 
ing review  by  appeal  or  otherwise,  to  be  a  proceeding  had  in  the  court  as  a  court 
of  general  jurisdiction,  and  the  court  shall  have  full  jurisdiction  to  do  all  and 
every  act  relating  to  the  assigned  estate,  the  assignees,  assignors  and  creditors; 
and  jurisdicion  shall  be  presumed  in  support  of  the  orders  and  decrees  therein, 
unless  the  contrary  is  shown;  and  after  the  filing  or  recording  of  an  assignment 
ander  this  act,  the  court  may  exercise  the  powers  of  a  court  of  equity  in  ref- 
erence to  the  trust  and  any  matters  involved  therein. 

This  section  does  not  enlarge  the  scope  of  the  jurisdiction  of  the 
County  Court,  but  merely  to  give  it  general  jurisdiction  in  assign- 
ment matters.  It  has  not  jurisdiction  to  order  the  assignee  of  a 
banking  fiiMn  to  pay  over  pix)ceed8  of  a  draft  deposited  by  a  creditor 
on  the  ground  that  it  was  so  deposited  for  a  special  pui'pose.  The 
remedy  in  such  case  is  by  action.  Matter  of  Wit^nerj  40  Hun,  64. 
The  power  of  the  court  under  tliis  section  authorizes  an  order  mak- 
ing a  new  distribution  in  case  of  error,  and  one  who  has  received  a 
distributive  sliare  in  excess  of  his  proportion  of  the  fund  may  be 
compelled  to  repay  the  amount  thus  overpaid  for  distribution  to 
those  entitled.    In  re  Morgan^  21  Week.  Dig.  841.     The  court 

exercises  equitv  powers  under  tliis  section.     MaUer  of  Bonner j  8 
35 
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Daly,  75.  While  the  assignee  is  not  an  officer  of  the  court,  he  is 
subject,  in  all  matters  relating  to  the  assigned  estate,  to  the  oixler  and 
direction  of  the  court,  or  a  jndge  thereof.  MctUer  of  Mwrnford^  5 
State  Bep.  308.  It  is  said  in  Matter  of  Manahan^  10  Daly,  39, 
that  the  court  is  not  authorized  to  grant  allowances  from  the  as- 
signed estate  to  creditors  who  proceed  against  the  assignee. 
Trial;  Fees  and  Costs;  Ck>in£i88ion  of  Assionrb. 

§  36.  Tbe  coart,  in  its  discretion,  may  order  a  trial  by  jury  or  before  a  referee  of 
any  disputed  claim  or  matter  arising  nnder  the  provisions  of  this  act  or  the  acts 
hereby  amended.  It  may,  in  its  discretion,  award  reasonable  counsel  fees  and 
costs,  determine  which  party  shall  pay  the  same,  and  make  all  necessary  rules  to 
govern  the  practice  under  this  act.  The  assignee  or  assignees  named  in  any  as- 
signment shall  receive  for  his  or  their  services  a  commission  of  t^e  per  centum 
on  the  whole  sum  which  will  have  come  into  his  or  their  hands. 

An  assignee  in  trust  is  entitled  to  the  commissions  stipulated  in 
the  deed,  unless  so  disproportionate  as  to  indicate  fraud.  HeTir 
dricks  V.  Robinson^  17  Johns.  438.  The  commissions  of  an  as- 
signee upon  a  composition  are  to  be  calculated  upon  the  aggregate 
amount  of  the  composition  with  the  expenses  incun-ed  by  the  as- 
signee in  addition.  He  is  only  entitled  to  his  commissions  on  mon- 
eys actually  received,  not  on  property  which  came  into  his  hands,  but 
where  he  has  received  no  moneys,  the  court  may  direct  such  com- 
pensation as  is  proper  to  be  made  him  before  turning  over  the  prop- 
erty. It  was  said  in  Lemfa  Accounting^  1  Abb.  N.  C.  177,  that 
the  assignee  will  not  be  allowed  counsel  fees  in  litigations  with  the 
assignor  over  matters  not  relating  to  the  trust.  The  assignee  can- 
not be  permitted  to  make  such  charges  for  counsel  fees  and  ex- 
penses as  will  unnecessarily  deplete  the  fund.  Matter  of  Scott^  53 
How.  441.  And  allowances  cannot  be  granted  to  counsel  for  as- 
signee before  final  accounting  out  of  the  assigned  estate.  The  as- 
signee makes  such  payments  on  his  own  responsibility.  JEx  parte 
Thomas^  5  Abb.  N.  0.  354.  The  assignee  must  prove  the  pro- 
priety and  reasonableness  of  such  payments  on  the  accounting. 
Matter  qf  Tounge,  5  Abb.  N.  C.  346.  An  assignee  for  benefit  of 
creditors  is  entitled  to  the  same  allowances  as  a  trustee,  for  expenses 
necessarily  incurred  in  the  execution  of  the  trust.  It  is  said  that 
he  cannot  be  allowed  generally  for  legal  advice  in  the  discharge  of 
the  trust,  but  only  in  case  of  litigation.  J5»  parte  Burbank^  65 
How.  129.  See,  also,  Matt&r  of  Wolf  1  State  Rep.  273.  (The 
rule  last  laid  down  is  not  usually  followed,  and  is  probably  much 
more  honored  in  the  breach  than  in  the  observance.)  If  the  as- 
signee does  not  faithfully  discbarge  the  duties  of  his  trust,  his  com- 
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missions  may  be  withheld.  Matter  of  Coffin^  10  Daly,  27.  Where 
the  assignee  is  removed  for  actual  miscondact,  he  is  not  entitled  to 
oommissions.  MaMer  of  Wolf  1  State  Rep.  273.  And  it  has  been 
held  that  the  court  is  not  bound  to  allow  commissions.  MaMer 
of  Havihj  10  Daly,  62.  This  rule  is  contrary  to  that  held  as  to 
executors  and  administrators.  The  assignee  was  held  entitled  to 
costs  on  reference  of  a  disputed  claim  where  the  claim  was  materi- 
ally reduced.  Oli/ve  v.  Lockwood^  9  Daly,  68.  In  the  Common 
Pleas  it  is  held  that  neither  costs  or  counsel  fees  can  be  allowed  out 
of  the  fund  to  any  parties  except  the  assignee.  MaMer  of  Currier^ 
8  Daly,  119.  On  confirmation  by  consent  of  counsel,  no  extra  al- 
lowance will  be  granted  to  counsel  for  assignee.  MaMer  of  Wem- 
hausj  6  Abb.  N.  0.  356. 

The  costs  allowed  on  an  accounting  are  as  those  of  a  successful  ac- 
tion. MaMer  of  SchaUer,  62  How.  40.  The  sum  of  $25  was  held 
a  proper  charge  for  drawing  an  assignment  in  Levifa  Accormtingj  1 
Abb.  N.  C.177.  And  in  the  same  case  it  was  held  that  where  the 
estate  had  been  recklessly  administered,  counsel  fees  would  not  be 
allowed  the  assignee  without  a  specification  of  the  character  and 
necessity  of  the  services.  The  allowance  to  assignees  and  their 
counsel  should  not  exceed  the  statutory  compensation  to  executors 
and  administrators,  and  the  value  of  a  given  service  is  said  not  to  be 
increased  by  the  magnitude  of  the  estate.  An  assignee  who  is  a 
lawyer  cannot  be  allowed  fees  of  counsel  to  advise  him  unless  special 
complications  or  difficulty  requires.  Matter  of  Scott^  53  How.  441. 
In  MaUer  of  8ha/u)^  18  Hun,  195,  it  was  said  the  commissions  of  as- 
signees is  the  same  as  of  executors,  but  as  to  this  see  the  language 
of  the  present  statute  fixing  five  per  cent.  The  fees  of  referees  are 
the  same  as  in  a  civil  action.  MaUer  of  Fairchild^  10  Daly,  74. 
And  a  stipulation  of  counsel  as  to  the  amount  is  not  binding.  Ma;tr 
ter  of  Currier^  8  Daly,  119.  On  trial  before  referees,  costs  before 
and  after  trial,  and  extra  allowance  not  exceeding  statutory  limit, 
may  be  allowed.  Matter  of  Eiaely^  10  Daly,  44 ;  Matter  of  Fair- 
chUdj  id.  74.  The  assignor  may  object  to  the  allowance  to  the 
assignee,  counsel  or  referee.  Matter  of  Eidberty  9  Abb.  N.  C.  132; 
S.  C,  10  id.  284.  In  Ha/oemyer  v.  Loeb^  5  id.  338,  the  rule  as  to 
allowances  to  assignee  for  counsel  fees,  when  assignment  has  been 
set  aside,  is  said  to  be  laid  down  in  Piatt  v.  Archery  13  Blatchf .  351, 
which  is  referred  to  with  approval.  An  assignee  is  not  acting  in 
hostility  to  the  assignment  when  he  claims  that  a  preferred  claim 
has  been  paid  since  the  assignment,  and  should  be  allowed  his  coun- 
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eel  fees,  although  the  court  does  not  sustain  his  claim.  Matter 
of  SohaUeTj  10  Daly,  57.  It  is  said  in  Matter  of  JoTmeon^  id. 
123,  that  counsel  fees  will  only  be  allowed  for  snch  services  as  the 
assignee  is  unable  to  perform  himself,  and  that  no  counsel  fees,  ex- 
cept for  preparing  the  account,  will  be  allowed  on  accounting,  unless 
the  account  is  litigated.  Counsel  will  not  be  allowed  a  general  re- 
tainer, nor  will  the  assignee  be  allowed  a  counsel  fee  for  litigations 
in  which  he  has  involved  himself,  or  for  resisting  payment  of  pre- 
ferred claims  before  his  accounting.  MaMer  of  Van  Rom^  10 
Daly,  131.  Commissions  will  not  be  refused  an  assignee  except  in 
a  clear  case  of  fraud  or  misconduct.  Matter  of  Rauth^  10  Daly, 
52.  The  costs  of  an  accounting  are  ordinarily  to  be  borne  by  the 
trust  fund,  but  if  the  assignee  desires  to  be  relieved  from  the  trust 
for  his  own  convenience  he  must  bear  the  expenses.  Matter  of 
Edwa/rds^  10  Daly,  68.  No  allowance  is  made  to  counsel  appearing 
for  creditors  in  Common  Pleas,  not  even  to  counsel  for  a  petitioning 
creditor  who  is  successful  in  obtaining  the  removal  of  an  assignee. 
Moore  v.  Jenkins^  5  Law.  Bull.  70;  Matter  of  Watt^  10  Daly, 
11 ;  Matter  of  Currier^  8  id.  119.  (This  rule,  it  is  believed,  is  not 
followed  in  the  County  Courts  throughout  the  State,  where  it  is 
usual  to  grant  reasonable  allowances  to  counsel  for  creditors ;  cer- 
tainly to  a  petitioning  creditor  in  a  case  such  as  is  cited.) 

Where  real  property  assigned  was  incumbered  by  mortgages,  and 
there  was  no  specific  direction  to  the  assignees  to  pay  them,  and  the 
assignees  only  charged  in  their  accounts  the  moneys  they  actually 
received  in  cash  for  the  equity  of  redemption,  they  are  only  entitled 
to  commissions  on  the  cash  received,  and  not  on  the  amount  of  the 
mortgages.  In  re  Woven  Tape  Skirt  Co,y  85  N.  Y.  506  ;  In  re 
Dean^  86  id.  399 ;  In  re  Hutburt,  89  id.  259 ;  Matter  of  FvUon, 
30  Hun,  258.  The  latter  case  distinguishes  Cox  v,  SchevnerJiom^  18 
id.  16,  which  holds  a  contrary  rule  as  applied  to  executors.  The 
fact  that  counsel  for  the  assignee  for  benefit  of  creditors  has  been 
paid,  for  services  prior  to  the  accounting,  a  sum  charged  in  the 
account  does  not  deprive  him  of  an  allowance  for  services  on  the 
accounting.  Matter  of  Hulberty  10  Abb.  N.  C.  284.  In  New  York 
city  allowances  for  legal  services  to  assignee  are  made  to  assignee 
and  not  to  counsel.  Matter  of  Worthley^  10  Daly,  12.  The  rule 
in  Lemfe  Acoownlm/g^  1  Abb.  N.  C.  177,  that  an  assignee,  himself  a 
lawyer,  cannot  involve  the  estate  in  the  expenses  of  employing  coun- 
sel to  advise  him  without  showing  special  necessity,  was  reiterated 
and  applied  in  Matter  of  Burhanky  65  How.  129. 
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EXFLANATORT. 

§  27.  Whenever  words  in  this  act  importing  the  plnral  number  are  used  in  de- 
scribing  or  referring  to  any  matters,  parties  or  persons,  any  single  matter,  party  or 
person  shall  be  deemed  to  be  included,  although  distribntive  words  may  not  be 
used;  and  when  any  single  matter,  party  or  person  is  described  or  referred  to  by 
words  importing  the  singular  number  or  the  masculine  gender,  several  matters 
or  persons,  and  females  as  well  as  males,  and  bodies  corporate  as  well  as  indi- 
viduals, shall  be  deemed  to  be  included,  unless  otherwise  specially  provided,  or 
unless  there  be  something  in  the  subject  or  context  repugnant  to  such  construc- 
tion. 

Repeal. 

§  88.  Chapter  three  hundred  and  forty  eight  of  the  Laws  of  eighteen  hundred 
and  sixty,  entitled  *'  An  act  to  secure  to  creditors  a  just  division  of  the  estates  of 
debtors  who  convey  to  assignees  for  the  benefit  of  creditors,"  and  the  several 
acts  amendatory  thereof,  are  hereby  repealed;  but  this  shall  not  affect  any  pro- 
ceedings had,  and  any  proceedings  pending  under  the  acts  hereby  referred  to  may 
be  continued  under  this  act. 

PREFBBSNCB  TO  EhFLOTEBS 

§  29.  (As  amended,  1886.)  In  all  distributions  of  assets  under  all  assignments 
made  in  pursuance  of  this  act,  the  wages  or  salaries  actually  owing  to  the  em- 
ployees of  the  assignor  or  assignors,  at  the  time  of  the  execution  of  the  assign- 
ment, shall  be  preferred  before  any  other  debt;  and  should  the  assets  of  the 
assignor  or  assignors  not  be  sufficient  to  pay  in  full  all  the  claims  preferred,  pur- 
suant to  this  section,  they  shall  be  applied  to  the  payment  of  the  same  pro  rata 
to  the  amount  of  each  such  claim. 

The  omission  to  make  the  preference  required  by  this  section, 
does  not  render  the  assignment  void.  Richa/rdaon  v.  Thurherj  6 
State  Rep.  489;  104  K  Y.  606;  affirming  39  Hun,  537;  Johnson 
V.  Ketly^  6  State  Rep.  388 ;  Budey  v.  Ha/rtaon^  40  Hun,  121 ;  contra, 
HaoTiot  V.  Masterson^  38  id.  642 ;  RoberU  v,  Tobias^  1  State  Rep. 
245 ;  Smith  v.  HaHwdl,  id.  241. 

Ord&r  Canceling  Bond  of  Assignee. 

{Caption  usual  form.) 
(Title.) 

It  being  made  to  appear  to  this  court  that  Amasa  Humphrey,  the 
assignee  in  the  above  matter,  has  fully  complied  with  the  provisions 
as  to  payments  required  of  him  by  the  conditions  of  the  decree  herein 
granted  on  the  1st  day  of  March,  1886,  and  the  releases  and  vouchers 
showing  such  payments  being  herewith  read  and  filed:  It  is,  on  motion 
of  Julius  Armstrong,  attorney  for  said  assignee,  ordered  that  the  said 
assignee  be  and  he  hereby  is  relieved  and  discharged  of  and  from  all 
liability  as  such  assimee,  and  the  sureties  on  the  bond  of  said  assignee, 
given  under  the  said  assignment,  be  also  relieved  and  discharged  from 
all  liability  upon  matters  included  in  the  aforesaid  accounting  to  all 
creditors  who  have  appeared,  and  to  such  creditors  as  have  not  ap- 
peared, after  due  citation,  and  to  such  creditors  as  have  not  pre- 
sented their  claims,  after  due  advertisement. 

Wm.  S.  Kbnyon,  Ulster  County  Judge. 
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Chapter  508. 

An  Act  to  amend  chapter  four  handred  and  sixty-six  of  the  Laws  of  eighteen 

handled  and  seventy-seven,  entitled  "  An  act  in  relation  to  assignments  of  the 

estate  of  debtors  for  the  benefit  of  creditors/'  as  amended  by  chapter  three 

hundred  and  twenty-eight  of  the  Laws  of  eighteen  hundred  and  eighty- four, 

and  by  chapter  two  hundred  and  eighty-three  of  the  Laws  of  eighteen  hundred 

and  eighty-six. 

Passed  June  2,  1887;  three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represeiUed  in  Stiiate  and  Assembly,  do 
enact  as  follows : 

Section  1.  Chapter  four  hundred  and  sixty -six  of  the  Laws  of  eighteen  han- 
dred and  seventy-seven,  entitled  "  An  act  in  relation  to  assignments  or  the  estate 
of  debtors  for  the  benefit  of  creditors/'  as  amended  by  chapter  three  hundred 
and  twenty-eight  of  the  Laws  of  eighteen  hundred  and  eighty-four,  and  by  chap- 
ter two  hundred  and  eighty-three  of  the  Laws  of  eighteen  hundred  and  eighty- 
six,  is  hereby  amended.by  adding  thereto  the  following  section: 

§30.  In  all  general  assignments  of  the  estates  of  debtors  for  the  benefit  of 
creditors  hereafter  made,  any  preference  created  therein  (other  than  for  the  wages 
or  salaries  of  employees  under  chapter  three  hundred  and  twenty -eight  of  the 
Lawa  of  eighteen  hundred  and  eighty-four,  and  chapter  two  hundred  and  eighty- 
three  of  the  Laws  of  eighteen  handred  and  eighty-six)  shall  not  be  valid  except 
to  the  amount  of  one-third  in  value  of  the  assigned  estate  left  after  deducting 
sach  wages  or  salaries,  and  the  costs  and  expenses  of  executing  such  trust;  and 
should  said  one-third  of  the  assets  of  the  assignor  or  assignors  be  insufficient  to 
pay  in  full  the  preferred  claims  to  which,  under  the  provisions  of  this  section, 
the  same  are  applicable,  then  said  assets  shall  be  applied  to  the  payment  of  the 
same  pro  rata  to  the  amount  of  each  said  preferred  claim. 

This  act  waB  passed  so  late  la  the  session  as  to  render  it  imprac- 
ticable to  re-arrange  the  decisions  as  to  preferences  nuder  it. 

Rules  OF  the  Coubt  of  Common  Pleas  with  Regard  to  Insolvent  Assign- 

MBNTS.— AJ)0FT£D  DECEMBER  12,  1878. 

1.  Duties  of  the  clerk. —  The  clerk,  in  addition  to  the  books  now  kept  by  him, 
shall  provide  a  register  and  docket. 

In  the  register  shall  be  entered  in  fuU  every  decree  and  final  order  made  in 
these  proceedings,  according  to  date,  and  the  docket  shall  contain  a  brief  memo- 
randum of  each  day's  proceedings,  according  to  the  respective  titles. 

The  register  and  docket  shall  be  at  all  times,  during  court  hours,  open  for  pub- 
lic inspection. 

2.  Each  petition  or  order  or  decree  filed  shall  be  indorsed  with  the  day  and 
date  of  such  filing,  and  the  papers  in  each  case  shall  be  kept  in  a  file  by  them- 
selves. 

8.  No  paper  shall  be  permitted  to  be  taken  off  the  files  of  the  court  for  any 
purpose  except  on  an  order  of  the  court. 

4.  Every  paper  filed  shall  have  a  brief  memorandum  indorsed  on  the  outside 
cover,  showing  the  nature  thereof. 

5.  Copies  of  any  and  all  papers  in  these  proceedings  shall  be  furnished  to  any 
person  applying,  for  the  same  upon  the  payment  of  the  legal  fees. 

6.  Process, —  All  process,  citations,  summons  and  subpoenas  shall  issue  out  of 
the  court  under  the  seal  thereof,  and  be  tested  by  the  clerk. 

7.  Appearances, —  Any  party  may  appear  in  these  proceedings,  either  by  attor 
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ney  or  in  person.  If  by  attorney,  the  name  of  such  attorney,  with  his  place  of 
business  and  residence,  shall  be  indorsed  on  each  and  every  paper  filed  by  him, 
and  his  name  shall  be  entered  in  the  docket. 

8.  Seheduisi.  —  The  schedule  of  liabilities  and  assets  required  to  be  filed  by  the 
assignor  or  assignee  shall  fully  and  fairly  state  the  nominal  and  actual  value  of 
the  assets,  and  the  cause  for  the  difference,  and  a  separate  affidavit  will  be  re- 
quired, which  shall  fully  explain  the  cause  of  such  difference.  If  required,  the 
affidavits  of  disinterested  experts  as  to  such  value  must  be  furnished. 

9.  Signing  of.  —  Where  there  may  be  more  than  one  sheet  of  paper  necessary 
to  contain  the  schedules,  each  page  shall  be  signed  by  the  person  or  persons  veri- 
fying the  same.  The  sheets  of  paper  on  which  the  schedules  are  written  shall 
be  securely  fastened  before  the  filing  thereof,  and  shall  be  indorsed  with  the  full 
name  of  the  assignor  and  assignee,  and,  when  filed  by  an  attorney,  shall  also  be 
indorsed  with  his  name  and  business  address. 

10.  Filing  by  assignee. —  Should  the  schedules  be  filed  by  the  assignee  there 
must  be  a  full  affidavit  made  by  such  assignee  and  some  disinterested  expert 
showing  the  nature  and  value  of  the  property  assigned. 

11.  Name  and  residence, —  The  name,  residence,  occupation  and  place  of  busi- 
ness of  the  assignor,  and  name  and  place  of  business  of  the  assignee,  may  be  in- 
corporated in  the  affidavit  or  annexed  to  the  schedules. 

12.  BecapittUatum. —  There  shall  be  a  recapitulation  at  the  end  of  the  schedules 
as  follows: 

Debts  and  liabilities  amount  to $ 

Assets  nominally  worth 

Assets    actually  worth 


13.  Contingent. —  Contingent  liabiliiies  shall  appear  on  a  sep'arate  sheet  of 
paper. 

14.  Amendments  of.—  Application  to  amend  the  schedules  shall  be  made  by 
verified  petition,  in  which  the  amendments  sought  to  be  made  shall  appear  in 
full,  and  such  amendments  shall  be  verified  iu  the  same  manner  as  the  original 
schedules  were  verified. 

15.  Bond. —  The  bond  shall  be  joint  and  several  in  form,  and  must  comply 
with  the  requirements  of  section  812  of  the  Code  of  Civil  Procedure. 

16.  Justification  of  sureties. —  The  court,  in  its  discretion,  may  require  any  surety 
to  appear  and  j  ustif  y . 

17.  At  least  one  of  such  sureties  shall  be  a  freeholder.  If  the  penalty  of  the 
bond  be  twenty  thousand  dollars  or  over,  it  may  be  executed  by  two  sureties  jus- 
tifying each  in  that  sum,  or  by  more  than  two  sureties,  the  amount  of  whose  jus- 
tification united  is  double  the  penalty  of  the  bond. 

18.  Provisional. —  The  affidavit  on  which  application  is  made  for  leave  to  file  a 
provisional  bond  must  show  fully  and  fairly  the  nature  and  extent  of  the  property 
assigned,  and  good  and  sufficient  reason  must  be  shown  why  the  schedules  cannot 
be  filed,  and  it  must  appear  satisfactorily  to  the  court  that  a  necessity  exists  for 
the  filing  of  such  provisional  bond,  and  for  the  purposes  of  this  act  the  affidavit 
so  filed  shall  be  deemed  a  schedule  of  the  assigned  property  until  such  time  as 
the  regular  schedules  shall  be  filed. 

Upon  the  filing  of  the  schedules  the  amount  of  the  bond  will  be  determined 
finally,  and*  should  the  provisional  bond  already  filed  be  deemed  sufficient,  an 
order  will  be  granted  making  such  bond  as  provided  the  final  bond. 
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19.  Asnffnee. —  Every  assignee  sliall  keep  full,  exact  and  regnlar  books  of  ac- 
count of  all  receipts,  payments  and  expenditures  of  money  by  him,  which  said 
books  shall  always,  during  business  hours,  be  open  to  the  inspection  of  any  per- 
son interested  in  the  trust  estate. 

20.  In  making  sales  at  auction,  of  personal  property,  the  assignee  shall  give  at 
least  ten  days*  notice  of  the  time  and  place  of  the  sale  of  the  articles  to  be  sold, 
by  advertisement  in  one  or  more  newspapers;  and  he  shall  give  notice  of  the  sale 
at  auction  of  any  real  estate  at  least  twenty  days  before  such  sale.  Upon  such 
sales  the  assignee  shall  sell,  by  printed  catalogue,  in  parcels,  and  shall  file  a  copy 
of  such  catalogue,  with  the  prices  obtained  for  the  goods  sold,  with  his  final 
account. 

21.  When  any  notice  is  served  on  the  creditors  of  the  insolvent,  pursuant  to 
the  provisions  of  the  statute  or  these  rules,  by  mail,  every  envelope  containing 
such  notice  shall  have  upon  it  a  direction  to  the  postmaster  at  the  place  to  which  it 
is  sent,  to  return  the  same  to  the  sender  within  ten  days,  unless  called  for.  Upon 
every  application  made  to  the  court  upon  such  service,  an  affidavit  shall  be  pre- 
sented,  showing  whether  such  notices  have  been  returned. 

22.  Upon  an  application  made  for  a  general  citation,  the  assignee  shall  file, 
with  his  petition,  his  account,  with  the  vouchers. 

23.  The  assignee  must  file  an  account  in  all  cases,  which  shall  be  referred  to 
for  examination. 

On  application  for  leave  to  compromise  a  claim  due  the  estate,  notice  to  the 
creditors  may  be  ordered,  and  case  sent  to  referee. 

Discharge. —  No  discharge  shall  be  granted  an  assignee  who  has  not  advertised 
for  claims,  pursuant  to  section  4  of  the  statute  and  the  30th  rule. 

No  discharge  can  be  granted  an  assignee  and  his  sureties,  in  any  case,  whether 
the  creditors  have  been  paid  or  have  released  or  have  entered  into  composition  or 
not,  except  in  a  regular  proceeding  for  an  accounting,  under  section  20  of  the  act, 
commenced  by  petition  for  citation,  and  citation  thereon  to  all  persons  interested 
in  this  estate. 

24.  Substituted  assignee. —  Whenever  an  assignee  shall  have  been  removed, 
either  on  his  own  petition  or  on  the  petition  of  any  person  interested  in  the  es- 
tate, and  another  person  appointed  as  assignee  in  his  place  and  stead,  a  certified 
copy  of  the  order  made  on  such  petition  shall  be  filed  and  recorded  in  the  clerk's 
office  of  the  county  wherein  the  original  assignment  was  recorded,  and  the  clerk 
of  the  county  shall  make  such  suitable  entry,  on  the  margin  of  the  record  of  the 
original  assignment,  as  will  show  the  appointment  of  such  substituted  assignee, 
and  the  said  certified  copy  of  the  order  shall  be  attached  to  the  original  assign- 
ment. 

25.  Account  of  assignee. —  The  account  of  the  assignee  shall  be  in  the  nature 
of  a  debit  and  credit  statement;  he  shall  debit  himself  with  the  assets,  as  shown 
in  the  schedules  as  filed,  and  credit  himself  with  any  decrease,  as  weU  as  ex- 
penses. 

26.  The  statement  of  expenditures  shall  be  full  and  complete,  and  the  vouch- 
ers for  all  payments,  other  than  trivial  expenses,  shall  be  attached  to  the  account. 

27.  The  affirmative  on  the  accounting  shall  be  with  the  assignee,  and  objections 
to  the  account  may  be  presented  to  the  referee,  in  writing,  or  be  brought  out  on 
cross-examination. 

28.  The  testimony  taken  shall  be  signed  by  the  several  witnesses,  and  attached 
to,  and  filed  with,  a  report  of  the  referee. 

29.  Report  of  referee. — The  report  of  the  referee  shall  show  all  the  jurisdic- 
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tional  facts  necessary  to  confer  power  on  the  court,  such  as  the  proper  execution 
and  acknowledging  of  the  assignment,  the  recording  of  the  same,  the  filing  of 
the  schedules  and  bond,  the  advertising  for  creditors,  the  issuing  of  the  citation, 
the  presenting  of  the  account,  and  where  any  items  may  be  disallowed  in  the 
account  of  the  assignee,  the  same  shall  be  fully  set  out  in  the  report. 

30.  Notice  to  pretent  cUUms. — A  copy  of  the  notice  or  advertisement  requiring 
creditors  to  present  their  claims  must  be  mailed  to  each  creditor  whose  name  ap- 
pears on  the  books  of  the  Vssignor,  with  the  postage  thereon  prepaid,  at  least 
thirty  days  before  the  day  specified  in  such  advertisement,  and  proof  of  such 
mailing  must  be  required  on  the  application  for  a  final  decree,  unless  personal 
service  thereof  is  made  upon  such  creditors. 


CHAPTER   XII. 

POWEBS  AND  DUTIES  OF  TRUSTEES  UNDER  THE  INSOLVENT  ACTS. 

The  Revised  Statutes,  by  article  8  of  the  same  title  defining  the 
practice  as  to  insolvents,  and  for  which  the  preceding  sections  are 
substituted,  defined  the  powers  and  duties  of  trustees  of  insolvents. 
The  Code  has  re-enacted,  substantially,  all  the  statutes  to  which  ar- 
ticle 8  refers,  except  the  article  as  to  attachments.  This  omission 
renders  obsolete  some  portions  of  article  8,  but  its  principal  features 
remain  operative  and  must  govern  in  determining  the  authority  of 
trustees  under  the  insolvent's  practice  as  it  now  stands.  The  article 
is  printed  at  p.  2264,  7th  ed. 

It  first  gives  the  powers  conferred  generally  on  trustees,  by  the 
court,  for  the  benefit  of  creditors,  and  then  defines  their  authority 
over  the  assigned  estate  and  method  of  administration  with  great 
minuteness  and  particularity,  and  follows  with  details  relating  to  the 
distribution  of  the  fund  and  manner  in  which  trustees  may  be  dis- 
charged from  their  trust.  Chapter  158  of  Laws  of  1846  treats  of 
the  same  subject-matter.  The  statute  has  been  judicially  construed 
in  a  number  of  cases.  As  to  the  power  of  the  court  to  compel 
trustees  to  appoint  referees,  under  section  14,  it  is  held  a  non-resi- 
dent debtor  may  have  mandamus  for  that  purpose.  Tittis  v.  Kentj 
1  How.  80.  But  such  mandamits  will  be  denied  after  the  debtor 
has,  by  stipulation,  adjourned  the  hearing,  and  after  evidence  has 
been  gone  into  before  the  trustees.  Matter  of  Belknap^  2  How. 
200.  If  the  trustees  err  in  the  application  of  legal  principles,  the 
court  will  correct  the  error,  but  on  a  question  of  fact  their  decision 
must  be  treated  as  a  verdict.    Matter  of  Negaa^  7  Wend.  499. 

Every  creditor  who  was  a  creditor  at  the  time  of  the  assignment 
86 
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and  whose  demand  is  existing  at  the  time  of  the  distribution, 
has  a  right  to  exhibit  his  claim  to  the  trustees,  and  upon  having  it 
allowed,  to  share  in  the  distribution.  Matter  of  CoateSy  12  How. 
344.  A  debt  due  from  the  debtor  for  money  received  by  him  as 
executor,  but  before  he  qualified,  is  due  from  him  in  his  oiBcial 
capacity.  Matter  of  Favlhne7\  7  Hill,  181.^  The  trustees  are  en- 
titled to  commissions  on  the  amount  received  by  a  creditor  by  a 
compromise  with  the  debtor,  though  it  did  not  come  to  the  trustees' 
hands.  Matter  of  Bunchy  12  Wend.  280.  A  trustee  may  main- 
tain an  action  for  conversion  of  personal  property  of  the  debtor 
committed  before  his  appointment.  GiUett  v.  FairchUd^  4  Den. 
80.  To  obtain  an  examination  under  section  12,  of  the  debtor, 
his  wife,  or  others,  believed  to  secrete  property,  legal  proof  of  con- 
cealment is  not  necessary,  the  proof  may  be  on  information  and  be- 
lief. Noble  V.  HoUxday^  1  N.  Y.  330.  The  ownership  of  stock 
cannot  be  summarily  tried.  Matter  of  Denney^  2  Hill,  220.  The 
right  of  set-off  is  not  confined  to  liquidated  debts,  but  extends  to  all 
mutual  credits  between  the  original  parties.  Holhrooh  v,  Heceivers, 
6  Paige,  220 ;  Jones  v.  Hohinson^  26  Barb.  310.  The  statute  is  in 
practice,  but  little  used,  since,  as  is  known  to  every  practitioner,  it  is 
very  rare  that  one  taking  proceedings  to  which  it  is  applicable,  has 
any  assets  which  pass  to  the  assignee.  Under  the  amendment  to 
section  111,  Code  of  Civil  Procedure,  providing  that  no  person  shall  be 
imprisoned  for  more  than  three^onths,  and  that,  at  the  expiration 
of  that  period,  the  sheriff  must  release  the  prisoner,  the  occasion 
for  bringing  into  practice  the  insolvent  acts  will  doubtless  be  fewer 
than  before,  and  these  and  the  provisions  of  the  Code  on  the  sub- 
ject be  less  resorted  to  than  heretofore.  As,  however,  these  matters 
stand  on  the  statute  books,  and  may  be  brought  into  requisition,  it 
has  been  deemed  better  to  treat  of  the  matters  in  such  a  way  that, 
if  occasion  requires,  a  complete  system  will  be  found  at  hand. 


CHAPTEE   XIII. 

CARE  OP  THE  PROPERTY  OF  A  PERSON  CONFINED  FOR  CRIME. 

Under  the  Revised  Statutes,  the  article  for  which  this  provision  is 
a  substitute  provided  for  the  appointment  of  trustees  of  the  prop- 
erty of  a  criminal,  only  where  he  was  indebted  to  some  person ;  but 
the  appointment  might  be  made  at  the  instance  of  ^^  any  of  the 
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crimiDal's  relatives,  or  any  relative  of  his  wife,"  and  the  application 
of  the  property,  after  the  payment  of  the  criminal's  debts,  is  directed 
to  be  made  to  the  support  of  his  family.  The  codifiers  give  at  con- 
siderable length  their  reasons  for  extending  the  right  to  make  the 
application  to  the  persons  named  in  section  2220.  They  also  com- 
ment upon  the  fact  that  under  the  Revised  Statutes  the  proceedings 
were  loose,  and  opened  the  door  to  many  abuses  where  tiie  property  to 
be  sequestrated  was  of  any  considerable  amount,  which  was  doubt- 
less owing  to  the  fact  that  at  the  date  of  the  enactment  it  rarely  hap- 
pened that  the  person  convicted  of  a  criminal  offense  was  possessed  of 
much  property  ;  such  cases  being  now  of  more  frequent  occurrence, 
the  proceeding  has  been  revised  so  as  to  secure  greater  certainty  and 
fairness. 

§  2219.  Where  a  person  is  imprisoned  in  a  State  prison,  for  a  term  less  than 
for  Ufe,  or  in  a  penitentiary  or  county  jail,  for  a  criminal  offense,  for  a  longer 
term  than  one  year,  one  or  more  trustees,  to  take  charge  of  his  property,  may  be 
appointed,  as  prescribed  m  this  article,  by  the  County  Court  of  the  county^  or  a 
a  superior  city  court  of  the  city,  where  he  resided  at  the  time  of  his  imprison- 
ment; or,  if  he  was  not  then  a  resident  of  the  State,  where  he  is  imprisoned. 

§  2220.  A  petition  for  such  an  appointment  may  be  presented  by  either  of  the 
following  persons: 

1.  A  creditor  of  the  prisoner. 

2.  A  prisoner's  husband,  wife  or  child. 

8.  One  or  more  of  his  next  of  k\n,  or,  where  he  owns  real  property,  of  his  heiis 
presumptive. 

4  A  relative  whom  he  is  bound  to  support. 

5.  Any  relative  or  other  person,  in  behalf  of  his  infant  child  or  children. 

§  2221.  A  creditor  of  the  prisoner,  who  has  a  judgment,  mortgage,  or  other 
security,  specified  in  section  two  thousand  one  hundred  and  fifty -eight  of  this  act, 
cannot  apply  for  such  an  appointment,  with  respect  to  the  debt  so  secured,  unless 
he  appeals  to  or  includes  in  his  petition,  the  declaration,  required  by  that  section 
from  a  consenting  creditor;  which  declaration  has  the  same  effect  as  the  declara- 
tion of  a  consenting  creditor,  as  therein  specified. 

§  2222.  The  petition  must  be  in  writing,  and  verified  by  the  affidavit  of  the 
petitioner,  to  the  effect,  that  the  matters  of  fact  therein  stated  are  true,  to  the 
best  of  the  petitioner's  Icnowledge  and  belief.  It  must  set  forth  the  facts,  showing 
that  the  applicant  is  entitled  to  make  the  application,  and  that  the  application  is 
made  to  the  proper  court;  the  name  and  residence  of  each  person,  who  is  entitled 
to  make  such  an  application,  as  prescribed  in  the  last  section  but  one,  except  the 
fifth  subdivision  thereof;  and  a  brief  description  of  the  property,  real  and  per- 
sonal, of  the  prisoner,  and  the  value  thereof.  If  the  applicant  is  a  creditor,  and 
not  a  resident  of  the  State,  he  must  annex  to  his  petition,  the  papers  specified  in 
section  two  thousand  one  hundred  and  sixty-one  of  this  act.  If  any  of  the  facts, 
herein  required  to  be  set  forth,  cannot  be  ascertained  by  the  petitioner,  after  the 
exercise  of  due  diligence,  that  fact  must  be  stated;  and  the  court  may,  in  its  dis- 
cretion, Lssue  a  subpoena,  requiring  any  person  to  attend  and  testify,  respecting 
any  matter,  which,  in  its  opinion,  ought  to  be  more  fully  and  certainly  set  forth. 
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Precedent  for  Petition  by  Creditor 

Ih  the  County  Court  of  tJie  County  of  Ulster: 

Thei)etition  of  Margaret  Haskins,  as  administratrix  of,  etc.,  of 
John  Haskius,  deceased,  respectfully  shows  that  she  was  appointed 
administratrix  of  the  said  John  Haskins,  deceased,  on  the  10th  day  of 
January,  1887,  and  qualified  and  entei'ed  upon  her  duties  as  such  ad- 
ministmtrix,  and  that  as  such  administratrix  she  is  a  creditor  of  Pat- 
lick  Larkin  for  the  sum  of  $552.50.  That  the  said  indebtedness  arose 
upon  a  promissory  note,  a  sworn  copy  of  which  is  hei'eto  annexed,  the 
amount  due  being  for  the  principal  thereof,  and  mtei'est  from  July 
17,  1885.  That  the  said  Patrick  Larkin  is  imprisoned  in  the  State 
prison  at  Dannemora  for  the  term  of  ten  years,  from  the  15th  day  of 
April,  1887,  under  the  sentence  of  the  Court  of  Oyer  and  Terminer, 
held  in  and  for  the  county  of  Ulster,  for  the  offense  of  manslaughter, 
as  will  more  fully  appear  from  the  copy  of  the  sentence  of  conviction 
of  said  Patrick  Larkin,  annexed  to  and  accompanying  this  petition, 
duly  certified  by  the  clerk  of  the  county  of  Ulster,  under  the  seal  of 
said  Court  of  Oyer  and  Terminer.  That  at  the  time  of  his  conviction 
and  imprisonment,  the  said  Patrick  Larkin  resided  at  the  city  of 
Kingston,  in  the  county  of  Ulster,  and  that  your  petitioner  resides  at 
the  same  place  aforesaid. 

That  the  wife  of  said  Patrick  Larkin  is  Cornelia  Larkin,  and  his 
children  are  Sarah  Larkin,  Nellie  Larkin  and  Martin  Larkin,  all  re- 
siding at  the  city  of  Kingston  aforesaid,  they  being  the  only  next  of 
kin  and  heirs  at  law  of  said  Patrick  Larkin.  That  there  are  no  other 
relatives  whom  he  is  bound  to  support.  That  the  names  of  his  cred- 
itors are  Charles  G.  Martin,  Willis  L.  Nichols  and  Thomas  C.  Sheri- 
dan, all  residing  at  said  city  of  Kingston,  and  Matthew  Knapp  and 
Charles  M.  Peterson,  residing  at  the  city  of  New  York. 

That  the  said  Patrick  Larkin  is  the  owner  of  a  farm  of  land,  situ- 
ate in  the  town  of  Ulster,  in  said  county,  and  described  as  follows* 
(insert  description);  that  he  is  the  owner  and  holder  of  the  following 
personal  property  and  securities:  (give  schedule.) 

Wherefore,  your  petitioner  prays  the  order  of  this  court,  appointing 
one  or  more  fit  persons  trustees  to  take  charge  of  the  property  of  the 
said  Patrick  Larkin,  as  prescribed  by  article  4  of  title  1  of  chapter  17 
of  the  Code  of  Civil  Procedure, 

Dated  May  11,  1887.  Margaret  Haskiks. 

Ulster  County,  ss.: 

Margaret  Haskins,  being  duly  sworn,  says  that  she  is  the  petitioner 
named  in  the  foregoing  petition  subscribed  by  her,  and  that  the 
mattera  of  fact  therein  alleged  are  true  to  the  best  of  her  knowledge 
and  belief.  Margaret  Haskins. 

(Add  jurat.) 

Annex  certified  copy  of  sentence  of  conviction  and  afSdavit,  see 
next  section. 

§  2223.  The  petition  must  be  accompanied  with  a  copy  of  the  sentence  of  con- 
viction of  the  prisoner,  duly  certified  by  the  clerk  of  the  court  by  which  he  was 
sentenced  under  the  seal  thereof;  together  with  an  affidavit  of  the  applicant, 
stating  that  the  person  so  convicted  is  actually  imprisoned  thereunder. 
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Affidavit  of  Applicant  Shotoing  Imprisonment 
Ulster  County,  ss,  : 

Margaret  Haskins,  being  duly  sworn,  says  that  she  is  the  person 
petitioning  for  the  appointment  of  a  trustee  to  take  charge  of  the 
property  of  Patrick  Larkin,  an  imprisoned  debtor,  pursuant  to  the 
pro  visions  of  the  Code  of  Civil  Procedure;  that  the  said  Patrick  Lar- 
kin is  now  actually  confined  in  the  State  prison  at  Dannemora,  in  this 
State,  under  and  by  virtue  of  the  sentence  of  conviction  for  man- 
slaughter, by  the  Court  of  Oyer  and  Terminer,  a  copy  of  which  is 
hereto  annexed. 

{Jurat.)  Margaret  Haseins. 

§  2224.  Upon  the  presentation  of  the  papers,  the  court  may,  in  its  discretion, 
make  an  order,  eitlier  appointing  one  or  more  fit  persons  trustees  of  tlie  property 
of  tlie  prisoner;  or  requiring  all  creditors  of  the  prisoner,  and  all  persons  inter 
ested  in  his  estate,  to  show  cause,  at  a  time  and  place  specified  therein,  why  such 
an  appointment  should  not  be  made.  In  the  latter  case,  the  order  must  direct  the 
manner  of  the  service  thereof,  by  publication  or  otherwise. 

Order  to  Show  Cause. 

At  a  term  of  the  Ulster  County  Court  held  at  the  chambers  of  the 
county  judge,  in  the  city  of  Kingston,  on  the  14th  day  of  May, 
1882: 

Present  —  Hon.  William  S.  Kenyon,  County  Judge. 

In  the  Matter  of  the  Application  of 
Margaret  Haskins  for  the  appoint- 
ment of  a  Trustee  to  take  cliarge 
of  the  property  of  Patrick  Larkin, 
an  imprisoned  debtor. 


On  reading  and  tiling  the  petition  of  Marajaret  Haskins,  dated  and 
verified  May  11,  1887,  praying  for  the  appointment  of  one  or  more 
trustees  to  take  charge  of  the  propertjr  of  Patrick  Larkin,  an  imprisoned 
debtor,  and  showing  that  he  is  imprisoned  in  a  State  prison  under  a 
ten  yeara' sentence;  that  he  as  well  as  the  petitioner  were  residents 
of  the  county  of  Ulster  at  the  time  of  such 'sentence,  and  giving  the 
names  of  his  relatives,  next  of  kin,  and  creditors,  together  with  a  cer- 
tified copy  of  the  sentence  of  conviction  thereto  annexed,  and  the 
aflBdavit  of  the  applicant  that  said  Larkin  is  now  actually  imprisoned 
under  said  sentence,  and  on  motion  of  G.  D.  B.  Hasbrouck,  of  counsel 
for  said  petitioner,  it  is 

Ordered,  that  all  creditors  of  said  Patrick  Larkin  and  all  persona 
interested  in  his  estate  show  cause  at  a  term  of  this  court,  to  be  held 
at  the  chambers  of  the  judge,  in  the  city  of  Kingston,  on  the  15th 
day  of  June,  1887,  at  ten  o'clock,  a.  m.,  of  that  day,  why  such  trustee 
should  not  be  appointed  according  to  the  prayer  of  said  petitioner. 
It  is  further  ordered  that  personal  service  of  a  copy  of  this  order  be 
made  upon  each  of  the  creditora  of  said  Patrick  Larkin  and  all  per- 
sons interested  in  his  estate,  at  least  ten  days  before  said  16  th  day  of 
June,  1887.  Wm.  S.  Kenyon, 

County  Judge  of  Ulster  County. 
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§  2235.  Upon  the  retam  of  an  order  to  show  cause,  made  as  prescribed  in  the 
last  section,  proof  of  the  service  thereof,  as  required  thereby,  must  first  be  made; 
whereupon  the  court  must  hear  the  allegations  and  proofs  of  the  creditors,  and 
other  persons  interested  in  the  estate  who  appear.  Where  the  prisoner  is  in- 
debted to  any  person,  the  court  must  appoint  one  or  more  trustees,  unless  the 
persons  interested  in  the  prisoner's  property  pay  the  debt,  or  give  such  security 
as  the  court  prescribes,  for  the  payment  thereof,  either  absolutely  or  contingently 
upon  a  recovery  in  an  action;  in  which  case,  or  where  the  prisoner  is  not  in 
debted,  the  court  may  grant  or  deny  the  prayer  of  the  petition,  as  justice  requires. 

Order  Appointi9ig  Trustee  on  Return  of  Order  to  show  Cause. . 

At  a  term  of  the  Ulster  County  Court,  held  at  the  chambers  of  the 
county  judge,  in  the  city  of  Kingston,  on  the  16th  day  of  July, 
1887: 

Present  —  Hon.  William  S.  Kenyon,  County  Judge. 

'  -^ 

In  the  Matter  of  the  Application  of 
Margaret  Haskins,  for  tne  appoint- 
ment of  a  Trustee  to  take  charge  of 
the  property  of  Patrick  Larkin,  an 
imprisoned  debtor. 


J 


On  the  return  of  the  order  to  show  cause  herein  granted,  on  the 
14th  day  of  May,  1887,  with  due  proof  of  personal  service  thereof  on 
(name  persons  served),  at  least  ten  days  before  this  date:  Now,  on 
reading  and  filing  the  petition,  order  and  affidavit  on  which  the  order 
to  show  cause  was  granted,  and  it  appearing  that  Patrick  Larkin  is 
actually  imprisoned  in  a  State  prison  under  a  sentence  for  more  than 
one  year,  and  after  hearing  D.  W.  Roosa,  Esq.,  on  behalf  of  the  cred- 
itor, Charles  M.  Petei-son,  no  one  else  appearing: 

On  motion  of  G.  D.  B.  Hasbrouck,  attorney  for  the  petitioner,  it 
is  ordered  that  Oarey  S.  Connelly,  of  the  town  of  Esopus,  in  the  county 
of  Ulster,  be  and  he  is  hereby  appointed  a  trustee  of  the  property  of 
said  Patrick  Larkin,  pursuant  to  the  provisions  of  article  4  of  title  1, 
chapter  17  of  the  Code  of  Civil  Procedure. 

William  S.  Kenyon, 

County  Judge  of  Ulster  County. 

g  3226.  The  entry  of  the  order,  appointing  one  or  more  trustees,  and  the  filing 
of  the  pap>ers  upon  which  it  was  granted,  vest  in  the  trustee  or  trustees  all  the 
right,  title  and  interest  of  the  prisoner,  in  and  to  any  property,  real  or  personal. 
Where  the  prisoner  owns  real  property,  an  exemplified  copy  of  the  order  must  b© 
recorded,  in  the  proper  office  for  recording  deeds,  in  each  county  where  the  real 
property  is  situated. 

^  2227.  Upon  the  application  of  any  person,  entitled  to  apply  for  an  order,  ap- 
pointing trustees  of  the  prisoner's  property,  and  upon  such  a  notice  as  the  court 
prescribes,  to  the  petitioner,  and  to  such  other  persons  interested,  as  the  court 
thinks  proper  to  designate,  the  court,  by  which  the  order  was  granted,  may,  in 
its  discretion,  remove  any  trustee,  and  appoint  another  in  his  place;  or  may  ap- 
point one  or  more  additional  trustees.  The  new  trustee  or  trustees,  so  appointed, 
have  the  same  power  and  authority,  are  vested  with  the  same  right,  title,  and 
interest,  and  are  subject  to  the  same  duties  and  liabdlities,  as  if  he  or  they  had 
been  appointed  by  the  original  order. 
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g  2228.  After  deducting  their  commissions  and  expenses,  allowed  by  law,  and 
paying  the  prisoner's  debts,  the  trustees  may,  from  time  to  time,  under  the  direc- 
tion of  the  court  by  which  they  were  appointed,  apply  the  surplus  of  any  money 
in  their  hands,  to  the  support  of  the  prisoner's  wife  and  children,  and  of  such 
other  relatives  as  he  is  bound  to  support,  and  to  the  education  of  his  children. 

§  2229.  When  the  prisoner  dies,  or  is  lawfully  discharged  from  imprisonment, 
the  trustee  or  trustees  must  deliver  over  to  him,  or  to  his  legal  representatives, 
all  his  property,  remaining  in  their  hands,  after  deducting  therefrom  their  lawful 
expenses  and  commissions. 

§  2230.  This  article  applies  to  a  prisoner  who  has  been  sentenced  before  this 
chapter  takes  effect,  and  to  his  property;  except  where  one  or  more  trustees  of 
his  property  have  been  theretofore  appointed,  by  proceedings  taken  in  pursuance 
of  a  statute  then  in  force. 


CHAPTER    XrV. 


SUMMARY  PBOCEEDINGS  TO  RECOVER  POSSESSION  OF  REAL 

PROPERTY. 

This  title  is  a  substitute  for  two  articles  of  the  Revised  Statutes, 
the  first  treating  of  ^^  forcible  entries  and  detainers,"  and  the  second 
of  suinmary  proceedings  to  recover  the  possession  of  land  in  other 
cases.  The  revisei's  deemed  separate  and  distinct  proceedings  un- 
necessarj,  and  have  embodied  the  necessary  steps  to  obtain  posses- 
sion of  real  estate  in  a  summary  manner,  in  a  single  statutory  enact- 
ment. They  have  also  included  the  substance  of  a  large  number  of 
amendatory  acts,  and  much  condensed  the  provisions  by  amend- 
ments to  the  language  used,  and  the  consolidation  of  similar  provisions 
relating  to  separate  subjects,  as  well  as  by  the  omission  of  what  they 
deemed  superfluous  provisions.  These  proceedings  are  entirely 
statutory,  and  must  be  conducted  in  strict  accordance  with  the  law. 
Miner  v.  Bicrli7ig^  32  Barb.  540 ;  Coaimoorth  v.  Thompson^  5  State 
Rep.  809.  The  statutory  remedy  by  way  of  summary  proceeding 
is  in  derogation  of  the  common-law  remedy  by  action,  and  must  be 
strictly  constnied ;  a  peculiar  and  limited  jurisdiction  is  thereby 
conferred  on  certain  magistrates,  which  can  be  executed  only  in  the 
way  pi-escribed.     Benjamin  v.  Benjamin^  5  N.  T.  385. 

§  2231.  In  either  of  the  following  cases,  a  tenant  or  lessee  at  will,  or  at  suffer- 
ance, or  for  part  of  a  year,  or  for  one  or  more  years,  of  real  property,  including  a 
specific  or  undivided  portion  of  a  house,  or  other  dwelling,  and  his  assigns,  un- 
der-tenants, or  legal  representatives,  may  be  removed  therefrom,  as  prescribed  in 
this  title: 

1.  Where  he  holds  over  and  continues  in  possession  of  the  demised  premises,  or 
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any  portion  thereof,  after  the  expiration  of  Lis  term,  without  the  permission  of 
the  landlord. 

2.  Where  he  holds  over,  without  the  like  permission,  after  a  default  in  the 
payment  of  rent,  pursuant  to  the  agreement  under  which  the  demised  premises 
are  held,  and  a  demand  of  the  rent  has  been  made,  or  at  least  three  days*  notice 
in  writing,  requiring,  in  the  alternative,  the  payment  of  the  rent,  or  the  posses- 
sion of  the  premises,  has  been  served,  in  behalf  of  the  person  entitled  to  the  rent, 
upon  the  person  owing  it,  as  prescribed  in  this  title  for  the  service  of  a  precept. 

8.  Where  in  any  city  in  this  State  he  holds  over  and  continues  in  possession  of 
the  demised  premises,  or  any  portion  thereof,  after  default  in  the  payment,  for 
sixty  days  after  the  same  shall  be  payable,  of  any  taxes  or  assessments  levied  on 
such  demised  premises  which  he  has  agreed  in  writing  to  pay  pursuant  to  the 
agreement  under  which  the  demised  premises  are  held,  and  a  demand  for  the 
payment  of  such  taxes  or  assessments  has  been  made,  or  at  least  three  days'  notice 
in  writing,  requiring,  in  the  alternative,  the  payment  thereof,  and  of  any  interest 
and  penalty  thereon,  or  the  possession  of  the  premises,  has  beeu  served,  in  behalf 
of  the  landlord,  upon  the  lessee,  as  prescribed  in  this  title  for  the  service  of  a 
precept.  An  acceptance  of  any  rent  by  the  lessor  or  his  legal  representatives 
shall  not  be  construed  as  a  waiver  of  the  agreement  of  the  lessee  to  pay  taxes  or 
assessments,  so  as  to  preclude  the  lessor  from  the  benefits  of  this  chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of  three  years  or 
less,  has,  during  the  term,  taken  the  benefit  of  an  insolvent  act,  or  has  been  ad- 
judicated a  bankrupt,  under  a  bankrupt  law  of  the  United  States. 

5.  Where  the  demised  premises,  or  any  part  thereof,  are  used  or  occupied  as  a 
bawdy-house,  or  house  of  assignation  for  lewd  persons,  or  for  any  illegal  trade  or 
manufacture,  or  other  illegal  business. 

The  statute  applies  only  where  the  conventional  relation  of  land- 
lord and  tenant  exists,  not  in  every  case  where  ownership  is  in  one 
and  possession  in  another ;  but  only  where  he  who  is  in  possession 
has,  by  some  act  or  agreement,  recognized  the  other  as  his  landlord, 
and  assumed  the  character  of  a  tenant  under  him,  so  that  he  is  not 
at  liberty  to  dispute  his  title.  It  must  be  by  agreement  and  not  by 
operation  of  law.  People  v.  Annisy  45  Barb.  304 ;  Bejijcmiin  v, 
Benjamin^  5  N.  Y.  383;  Roach  v.  Codne^  9  Wend.  227;  People 
V.  Cuahmauy  1  Hun,  73 ;  Sinis  v.  Huinphrey^  4  Denio,  185 ;  People 
V.  Bigelow^  11  How.  83 ;  People  v.  Hovey^  4  Lans.  86 ;  Livingston 
V.  Tminevj  14  N.  Y.  64 ;  Doolittle  v.  Eddy^  7  Barb.  74 ;  K&iieda  v. 
Gardner^  3  id.  589;  People  v.  Simpson^  37  id.  432;  Evertaon  v. 
Sutton^  5  Wend.  281 ;  Wright  v.  Mosher^  16  id.  454 ;  People  v. 
Sivipson^  28  N.  Y.  55 ;  Russell  v.  RtcsseU^  32  How.  400.  A 
sub-tenant,  who  holds  under  an  assignee  of  the  original  lessee,  is 
liable  to  be  dispossessed  for  non-payment  of  rent  at  the  suit  of  his 
lessor's  subsequent  assignee ;  he  cannot  gainsay  his  title.  People  v. 
Angela  61  How.  157.  The  relation  of  landlord  and  tenant  exists 
between  the  lessee,  or  his  assignee,  and  the  assignee  or  grantor  of 
the  lessor,  provided  such  relation  existed  between  the  original  par- 
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ties.  Bird^aU  v.  PhiUips,  17  Wend.  473 ;  MiUer  v.  Levi,  44  N. 
T.  489.  A  landlord  may  institute  proceedings  to  recover  possession 
for  non-payment  of  rcnt,  notwithstanding  a  covenant  to  pay  for  im- 
provements at  the  expiration  of  the  term.  Painev.  Trinity  Churchy 
7  Hun,  89.  Where  a  tenant  holding  under  one  landlord  took  a 
lease  from  another,  and  sin*i*endered  to  his  first  lessor,  the  latter  can- 
not be  dispossessed  as  the  tenant  of  the  second  lessor.  Freeman  v. 
Ogdefiy  40  N.  Y.  105.  If  a  tenant  abandons  possession  before  the 
expiration  of  his  lease,  and  another  immediately  takes  possession 
without  his  privity  or  consent,  no  such  relation  arises  as  authorizes 
the  lessor  to  remove  him  for  holding  over  the  tenn ;  a  verbal  declara- 
tion, made  by  the  intruder  at  the  time  he  took  possession,  that  he 
did  so  under  tlie  former  tenant,  could  not  create  the  relation  of 
landlord  and  tenant.  People  v.  Ilovey,  4  Lans.  399.  Wliere  a 
lease  is  given  to  commence  on  tlie  termination  of  an  existing  lease, 
the  original  lessee  cannot  be  dispossessed  by  the  new  one.  Imhert 
V.  IlaUocky  23  How.  456.  Where  the  party  in  possession  had  con- 
veyed the  fee  by  a  deed,  agreeing  that  he  should  retain  possession 
till  a  day  fixed,  it  did  not  constitute  a  tenancy.  Sims  v.  Humphrey, 
4  Den.  85.  Nor  does  a  purchaser  under  an  executory  contract,  un- 
der which  lie  is  in  possession,  become  a  tenant  by  breach  of  his  con- 
tract, so  that  summary  proceedings  will  lie.  People  v.  Bigdow,  11 
How.  83. 

An  agreement  to  pay  for  the  privilege  of  putting  an  office,  etc., 
on  a  pier  does  not  create  the  relation  of  landlord  and  tenant.  Pea* 
pie  V.  Cxishmany  1  Hun,  73.  The  tenant  must,  at  the  time  the  pro- 
ceedings ai*e  instituted,  hold  over  under  an  agreement  constituting  a 
tenancy ;  if  he  holds  over  under  a  new  agreement  with  the  landlord, 
as  a  contract  for  purchase,  he  cannot  be  dispossessed  under  the  stat- 
ute. Burnett  v.  Scribner,  16  Barb.  621 ;  Capet  v.  Parker,  3  Sandf. 
662. 

Where  a  tenant  has  been  evicted  by  the  landlord  from  a  portion 
of  the  premises  of  substantial  value,  he  cannot  be  evicted  under 
summary  proceedings  for  non-payment  of  rent  so  long  as  such  evic- 
tion continues.  People  v.  Gedney,  10  Hun,  151.  Where  a  guard- 
ian demises  a  house  belonging  to  his  ward,  which  is  on  the  ward's 
coming  of  age  conveyed  to  a  third  person,  the  grantee  may  maintain 
summary  proceedings  under  the  statute.  People  v.  Ingeraol,  20 
How.  316.  The  landlord's  right  of  re-entry  for  breach  of  a  condi- 
tion subsequent  cannot  bo  enforced  by  summary  proceedings ;  he 

must  resort  to  his  action  of  ejectment.     Penoyer  v.  Brown,  2 
37 
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McCarthy's  Civ.  Pro.  61.  The  relation  of  landlord  and  tenant  exists 
where  the  owner  agrees  that  a  mortgagee  shall  occupy  the  premises 
till  the  mortgage  is  satisfied ;  on  payment  after  a  year,  the  mort- 
gagor may  have  summary  proceedings.  HurU  v.  Covistack^  15  Wend. 
665.  And  where  one  goes  in  possession  under  an  agreement  to  ac- 
cept a  lease  for  a  specified  time  and  refuses  afterward  to  do  so,  the 
relation  exists  and  the  party  in  possession  is  a  tenant  at  sufferance. 
Anderson  v.  Frmdle,  23  Wend.  616.  The  proceeding  cannot  be 
had  where  a  term  expires  by  forfeiture.  Oakley  v.  Schoonnidker, 
15  Wend.  226 ;  Beach  v.  Nixon,  9  N.  Y.  85.  It  was  formerly  held 
that  the  relation  of  landlord  and  tenant  did  not  exist  under  an  agree- 
ment to  work  a  farm  on  shares.  Oakley  v.  SchoonmakeVy  15  Wend. 
226 ;  Putnam  v.  Wise,  1  Hill,  234 ;  Wright  v.  Moeher,  16  How. 
454 ;  Ruasea  v.  RmseU,  32  id.  400.  See  Subd.  3,  §  2232.  It 
does  not  exist  under  an  agreement  for  rooms  and  board  although 
the  agreements  are  for  separate  sums  named.  Wilson  v.  Martin,  1 
Denio,  602.  Nor  where  a  purchaser  of  real  estate  under  a  contract 
fails  to  pay  according  to  its  terms.  Williams  v.  Bigelow,  11  How. 
84;  Burnett  v.  ScrHmer,  16  Barb.  622.  Nor  where  a  tenant  for 
the  life  of  another  holds  over  after  the  determination  of  the  life 
estate.  Livingsion  v.  Tanner,  4  Kern.  64.  If  a  tenant  is  holding 
under  a  new  agreement,  he  cannot  be  proceeded  against  for  default 
in  payment  of  rent,  under  a  previous  agreement ;  nor  because  he 
has  failed  to  comply  with  any  of  the  terms  of  the  former  agreement. 
Burnett  v.  Soribnery  16  Barb.  621 ;  People  v.  Swayze,  15  Abb.  432. 
A  tenancy  from  year  to  year  is  a  tenancy  for  one  or  more  years,  such 
a  tenant  may  be  proceeded  against  at  the  expiration  of  any  year  of 
his  tenancy  without  notice  to  quit.  Park  v.  Castle,  19  How.  30; 
Smith  V.  Littlejield,  51  N.  Y.  539.  Where  the  agreement  is  that  the 
lease  may  be  terminated  by  sixty  days'  notice,  and  the  tenant  refuses 
to  quit  after  such  notice  and  expiration  of  the  time  limited,  he  may 
be  similarly  proceeded  against.  Miller  v.  Levi,  44  N.  Y.  489. 
A  tenant  cannot  be  removed  where  the  landlord  has  done  some  act 
which  amounts  to  an  acknowledgment  of  his  right  to  retain  posses- 
sion. Wilder^,  Embank,  21  Wend.  587;  Prindle  v.  Anderson,19 
id.  391.  Summaiy  proceedings  will  lie  to  remove  the  tenant  of  a 
furnished  house  where  it  is  demised  at  a  gross  rent.  Armstrong  v. 
Oummings,  20  Hun,  313 ;  Singley  v.  Jones,  1  City  Court,  127.  In 
such  a  ease  the  furniture  is  but  an  incident  and  the  rent  issues  out 
of  the  land  only.  S.  C,  58  How.  33.  '  A  person  in  possessipn  may 
show  that  he  was  formerly  the  owner  and  transferred  the  premises 
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to  the  person  claiming  to  be  the  owner,  and  took  back  a  lease  under 
a  nsnrious  agreement,  which  waa  void.  The  rule,  that  a  tenant  cannot 
dispute  bis  landlord's  title  does  not  apply,  as  the  agreement  is  void. 
People^  ex  rd.  Ainslee^  v.  Hawlett^  76  N.  Y.  574.  Where  tenant 
occupies  after  termination  of  lease  with  consent  of  landlord,  it  is  pre- 
sumed the  tenancy  continues  on  same  terms  as  before,  and  a  notice 
to  quit  is  necessary  to  terminate  the  tenancy,  but  the  tenant  can  be 
dispossessed  for  non-payment  of  rent.  People  v.  Pavlding^  22  Hun, 
91.  Where  a  tenant  was  allowed  to  occupy  premises  without  being 
limited  to  any  term  and  without  any  fixed  rent  being  reserved,  but 
only  such  rent  as  the  occupation  was  worth,  it  was  held  to  be  a 
tenancy  at  will  and  within  the  statute.  Sarsfield  v.  Healy^  50  Barb. 
245.  Where  there  is  a  tenancy  from  year  to  year,  the  tenant  may  be 
evicted  after  one  month's  notice  to  quit,  terminating  with  the  year. 
Prouty  V.  Prouty^  5  How.  81.  The  proceeding  cannot  be  had  for 
non-payment  of  rent,  where  the  landlord  receives  rent  due  at  sub- 
sequent quarter.     Anderson  v.  Prindle,  23  Wend.  616. 

Where  the  lease  provides  that  on  breach  of  a  condition  at  the  op- 
tion of  the  landlord,  the  tenancy  shall  cease  without  notice,  de- 
fault in  payment  of  rent  does  not  constitute  such  a  breach  as  to  au- 
thorize proceedings  without  notice.  Beach  v.  Nixon^  9  N.  Y.  35. 
The  eviction  of  a  tenant  by  these  proceedings  for  non-payment  of 
rent  does  not  operate  to  discharge  him  from  the  payment  of  accrued 
rent.  An  action  for  breaches  of  covenant  already  incurred  is  main- 
tainable. Johnson  V.  Oppenheim^  55  N.  Y.  280.  If  a  tenant 
knowingly  sublet  a  portion  of  the  demised  premises  for  an  illegal  pur- 
pose as  for  a  policy  shop,  the  landlord  may  annul  the  lease  and  re- 
cover possession  by  summary  proceedings  in  case  the  violation  of 
law  continues  at  the  time  of  tlie  institution  of  the  proceeding. 
Shaw  V.  McCarty,  59  How.  487  ;  People  v.  McCarty,  62  id.  152  ; 
Shaw  V.  McCartyj  63  id.  286  ;  Jones  v.  Demady^  2  McCarty's  Civ. 
Pro.  246.  The  landlord  of  a  licensed  innkeeper  cannot  maintain 
summary  proceedings  to  enforce  a  forfeiture,  on  the  ground  that 
the  tenant  has  been  guilty  of  selling  liquor  on  Sunday.  The  rem- 
edy is  by  ejectment.  So  held  in  Baltmann  v.  Kindslon^  2  McCarty's 
Civ.  Pro.  47.  Where  a  demand  of  the  rent  has  been  personally 
made,  no  notice  in  writing  is  necessary.  Rogers  v.  Lynds^  14 
Wend.  172 ;  People  v.  Gross^  50  Barb.  231.  But  the  demand,  if 
made,  must  be  made  as  required  at  common  law.  The  landlord 
must  demand  the  precise  amount  due  on  the  day  when  due  and  be- 
fore sunset,  and  on  the  land,  and  even  though  no  person  is  found 
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to  pay  it  to.  Jacks(m  v.  Ilanaoix^  17  Johns.  66 ;  WdcoU  v.  Schench, 
16  llow.  449.  But  a  demand  of  one  of  two  joint  tenants  or  by 
one  of  two  owners  is  sufficient.  Geisler  v,  Aco8ta,  9  N.  Y.  227 ; 
Griffin  v.   (?Zar*,  33  Barb.  46. 

Where  the  tenant  has  made  a  general  assignment,  a  demand  of 
the  lessee  is  sufficient,     Bokee  v.  Hamerdey^  16  How.  461.     When 
it  was  agreed  in  a  lease,  that  if  intoxicating  liquors  were  sold  on  the 
premises,  double  rent  should  be  paid,  and  the  lessor  might  dis- 
possess the  lessees  for  non-payment  thereof,   it  was  held  that  if 
the  lessees  refused  to  pay  such  double  rent,  they  might  be  dispos- 
sessed by  summary  proceedings.     People  v,  Bennetty  14  Hun,  58. 
Summary  proceedings  may  be  had  against  corporations  as  well  as 
individuals.      Brovyti  v.  Mayor  of  New    TorJc^  66  N.    T.   385. 
Where  a  tenant  for  one  or  more  years  holds  over  after  the  expira- 
tion of  his  terra,  the  landlord  has  the  option  to  treat  him  as  a  tres- 
passer, or  as  a  tenant  for  another  year.     It  is  not  in  the  power  of 
the  tenant  to  refuse  to  be  treated  as  such  under  such  circumstances. 
Schuyler  v.   Smithj  51  N.  Y.  309.      A  right  of   dower  gives  a 
widow  no  title  under  which  she  can  dispossess  a  tenant.    Weisinback 
V.  Pohalakiy  Abbott's  Annual,  1884,  p.  303.   But  when  a  tenant  dies 
leaving  a  widow,  she  becomes  by  operation  of  law  the  assignee  of 
her  husband's  term.     If  she  remains  in  possession,  summary  pro- 
ceedings may  be   had.     Michenfdder  v.  Qunther^  66  How.  464. 
Where  a  landlord  has  a  tenant  in  possession  and  lets  to  another,  the 
tenancy  of  the  latter  to  begin  on  the  day  on  which  that  of  the 
former  ends,  if  the  tenant  in  possession  wrongfully  holds  over,  the 
new  tenant  may  institute  proceedings  to  remove  him.     Becar  v. 
Flues^  64  N.  Y.  518.     And  it  was  held  in  Tmbert  v.  HaUock^  23 
How.  456,  that  the  landlord  could  also  maintain  the  proceeding. 
Where  a  tenant  dies  before  the  expiration  of  his  term,  administration 
may  be  necessary  before  proceedings  can  be  had,  but  where  the  term 
has  expired  before  the  death  of  the  tenant,  the  person  in  possession 
may  be  proceeded  against.    Howard  v.  EUis^  4  Sandf.  869.    The 
remedy  does  not  apply  to  the  case  of  a  tenant  for  the  life  of  another, 
who  continues  in  possession  after  the  determination  of  his  estate. 
Livingston  v.  Tanner^  14  N.  Y.  64 ;  Torrey  v.  Torrey^  id.  430 ; 
Bunk  V.  Binningery  3  Barb.  391.    Judge  McAdam  in  his  work  on 
Landlord  and  Tenant,   at  page  622,  cites  the  case  of  Ottenger  v. 
PrincCy  decided  by  him  in  Marine  Court,  holding  that  a  grantor 
could  by  deed  and  assignment,  properly  executed,  confer  upon  his 
grantee  all  his  rights  and  remedies ;  and  that  where  the  two  were 
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transferred  to  the  same  person,  he  was  by  force  of  1  Edmonds' 
Sevised  Statutes,  page  698,  section  23,  pnt  in  the  place  of  the 
grantor ;  tliat  the  grantee  could,  under  such  circumstances,  recover 
all  in  a  single  action,  and  there  was  no  good  reason  why  he  should 
split  the  demand  to  maintain  summary  proceedings.  Judgment 
was  rendered  for  the  landlord.  To  authorize  the  proceeding,  the 
conventional  relation  must  exist.  Livingston  v.  Tanner^  14  N.  Y* 
64 ;  People  v.  Simpson^  28  id.  55  ;  PxUnam  v.  WisCy  1  Hill,  234 ; 
Caewell  v.  Diatrich^  15  Wend.  379.  The  holding  over  contemplated 
by  statute  is  that  in  which  the  term  has  expired  by  lapse  of  time, 
not  by  breach  of  conditions.  Bea^h  v.  Nixon,  9  N.  Y.  36.  But 
this  is  to  be  distinguished  from  a  provision  which  is  only  a  limitation 
and  not  a  condition.  MiUer  v.  Levi,  44  N.  Y.  489.  As  to  when  a 
lease  for  a  year  or  for  years  expires,  see  Wilcox  v.  Woods,  9  Wend. 
346 ;  People  v.  Boberieon,  39  Barb.  9  ;  Chretien  v.  Boney,  1  N,  Y . 
419 ;  House  v.  Burr,  24  Barb.  525.  Where  a  sale  has  been  con- 
summated by  a  deed,  the  relation  of  landlord  exists  on  the  part  of 
the  purchaser  toward  tenants  of  the  vendor.  Bosiwick  v.  Frank- 
field,  74  N.  Y.  207.  Not  as  between  master  and  servant,  where 
servant  is  furnished  a  house  without  rent  as  part  of  his  compensar 
tion.  People  v.  Annis,  45  Barb.  804;  Kerrains  v.  People,  60 
N.  Y.  221 ;  Hay  ward  v.  MiO^,  3  Hill,  90 ;  MilXer  v.  Sisson^  53 
Barb.  258.  Nor  between  tenant  in  possession  and  the  assignor 
of  his  lessee.  People  v.  Simpson,  28  N.  Y.  65.  Payments  by  a 
tenant  in  possession  on  account  of  rent  to  a  purchaser  at  a  tax  sale 
at  the  latter's  solicitation,  keild  not  an  attornment  of  the  tenant 
which  would  create  the  conventional  relation  of  landlord  and  ten- 
ant, and  authorize  the  institution  of  summary  proceedings.  Sper-- 
li^ig  V,  Isaacs,  22  Week.  Dig.  174. 

Precedent  for  Notice  to  Quit. — Non-Payment  of  Rent. 

To  John  Hess,  Tenant . 

You  will  please  take  notice  that  you  are  indebted  to  me  in  the  sum 
of  $100  for  one  month's  rent  of  the  premises  350  Washington  ave- 
nuue,  in  the  city  of  Albany,  being  rent  from  July  Ist,  1886,  to  Au- 
gust 1st,  1886;  and  that  I  require  the  payment  of  said  rent  on  or  be- 
fore the  5th  day  of  August,  1886,  or  the  possession  of  the  premises. 

Dated  Augtkst  2,  1886.  Henby  Rutzer, 

La7idlord. 

%  2232.  In  either  of  tbe  foHowing  cases,  a  person  who  holds  over  and  continues 
in  possession  of  real  property,  after  notice  to  quit  the  same  has  been  given,  aa 
prescribed  in  section  2236  of  this  act.  and  his  assigns,  tenants,  or  legal  repiesenta- 
tive«  may  be  removed  therefrom,  as  prescribed  in  this  title; 
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1.  Where  the  property  has  been  sold  by  virtae  of  an  execution  against  him  or 
a  person  under  whom  he  claims,  and  a  title  under  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold,  upon  the  foreclosare,  by  proceed- 
ings taken  as  prescribed  in  title  ninth  of  this  chapter,  of  a  mortgage  executed  by 
him,  or  a  person  under  whom  he  claims,  and  the  title  under  the  foreclosure  has 
been  duly  perfected. 

3.  Where  he  occupies  or  holds  the  property,  under  an  agreement  with  the 
owner  to  occupy  and  cultivate  it  upon  shares,  or  for  a  share  of  the  crops,  and  the 
time,  fixed  in  the  agreement  for  his  occupancy,  has  expired. 

4.  Where  he,  or  the  person  to  whom  he  has  succeeded,  has  intruded  into,  or 
squatted  upon,  a  parcel  of  land,  in  a  city  or  incorporated  village,  without  the  per- 
mission of  the  person  entitled  to  the  possession  thereof,  and  the  occupancy,  thus 
commenced,  has  continued  without  permission  from  the  latter;  or  after  a  per- 
mission given  by  him  has  been  revoked,  and  notice  of  the  revocation  given  to  the 
person  or  persons  to  be  removed. 

This  remedy  may  be  had  not  only  by  the  purchaser  at  the  sale 
under  execution,  but  by  his  grantee,  and  the  regularity  and  validity 
of  the  proceeding  cannot  be  inquired  into,  nor  whether  the  pur- 
chaser was  a  honafde  purchaser.  It  is  suflScient  if  the  judgment  and 
execution  are  regular  on  their  face.  Brown  v.  BettSy  13  Wend. 
29.  And  the  remedy  may  be  had  against  the  person  in  possession 
at  the  time  of  the  sale  under  title  subsequent  to  the  judgment,  but 
the  papers  must  show  that  the  third  person  so  claims  title  under  the 
execution  debtor.  EaUenbeck  v.  Garner^  20  Wend.  22 ;  Birdsall 
V.  PhillipSj  17  id.  464.  But  the  execution  debtor  may  deny  the 
facts  upon  which  the  summons  issued  against  him,  and  is  entitled  to 
a  jury  trial.  Sprdker  v.  Cook^  16  N.  Y.  567.  It  is  no  defense,  how- 
ever, that  the  person  proceeded  against  is  a  tenant  in  common  of  the 
premises  sold ;  the  purchaser  acquired  all  his  title,  and  has  a  right  to 
be  substituted  to  his  possession  of  the  premises.  Brown  v.  Belts, 
13  Wend.  29. 

On  summary  proceedings  by  a  purchaser  of  an  estate  for  years, 
at  an  execution  sale  any  pei*son  may  be  removed  who  is  in  pos- 
session under  the  title  acquired  by  the  purchaser;  the  provis- 
ions apply  to  the  judgment  debtor,  and  all  holding  under  him  under 
pretense  of  title  acquired  from  him.  People,  ex  rel.  Higgina, 
V.  McAdam,  84  N.  Y.  287.  The  provisions  of  Code,  sections 
2951  and  2952,  relating  to  removal  of  causes  from  justices'  court, 
where  an  answer  is  interposed  which  raises  a  question  of  title  to  real 
property,  do  not  apply  to  summary  proceedings  for  removal  of 
squatter  under  section  2232,  subdivision  4.  Matter  of  WhitSy  12 
Abb.  N.  0.  348.  To  maintain  summary  proceedings  after  the  sale 
of  a  leasehold  on  execution,  the  sale  must  be  advertised  and  con- 
ducted as  the  law  requires  for  a  sale  of  r.eal  property.     MiUiaoht  v. 
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CoeJc8j  65  How.  84.  But  no  irregularity  in  the  judgment  on  which 
execution  was  isBued  can  be  inquired  into.  Jctck  v.  Caahinj  1  City 
Ct.  72 ;  Getting  v.  Mohr^  34  Hun,  340.  Where  a  party  is  in  pos- 
session of  land  by  her  tenant,  and  a  person  setting  up  a  claim  to  the 
premises  through  a  tax  deed,  afterward  adjudged  invalid,  induces 
the  tenant  to  attorn  to  him,  and  enters  into  possession  of  the  premi- 
ses, he  is  an  intruder  within  the  meaning  of  section  2232  of  the  Code, 
and  may  be  ejected  by  summary  proceedings.  O^Donnell  v.  Mcln- 
tyre,  2  State  Rep.  343 ;  S.  C,  1  id.  68 ;  41  Hun,  100 ;  9  Civ.  Pro. 
370 ;  reversing  16  Abb.  N.  C.  84. 

§  2233.  An  entry  shall  not  be  made  into  real  property,  but  in  a  case  where  entry 
is  given  by  law;  and,  in  such  a  case,  only  in  a  peaceable  manner,  not  with  strong 
hand,  nor  with  mnltitnde  of  people.  A  person  who  makes  a  forcible  entry,  for- 
bidden by  this  section,  or  who,  having  peaceably  entered  upon  real  property, 
holds  the  possession  thereof  by  force,  and  his  assigns,  undertenants,  and  legal 
representatives,  may  be  removed  therefrom,  as  prescribed  in  this  title. 

This  section  gives  the  remedy  by  summary  proceedings  in  those 
cases  where,  before  the  Code,  the  remedy  under  proceedings  for  for- 
cible entry  and  detainer  were  available.  This  remedy  is  much 
speedier  and  more  simple  than  the  proceeding  under  the  Revised 
Statutes,  now  repealed.  In  Wood  v.  Phillips^  43  N.  T.  152,  a  for- 
cible entry  and  detainer  was  defined,  as  also  in  Porter  v.  People^  7 
How.  441 ;  People  v.  Field,  52  Barb.  198  ;  People  v.  Smithy  24  id. 
16.  In  an  action  for  forcible  entry  and  detainer,  it  appearing  that 
in  the  alleged  act  of  entry  no  threats  of  personal  violence  were 
used,  no  unusual  weapons  displayed,  nor  any  unusual  number  of  per- 
sons nor  riotous  assemblage,  it  was  held  that  the  circumstances  of 
violence  and  terror  necessary  to  constitute  forcible  entry  were  lack- 
ing. Dudley  v.  Chanfrau,  2  Edw.  Sel.  Cas.  128.  An  injunction 
to  stay  summary  proceedings  should  not  be  granted  under  the  Code 
of  Civil  Procedure  on  appeal  from  a  judgment  in  a  proceeding  for 
forcible  entry  and  detainer,  unless  in  case  of  allegation  of  fraud  or 
collusion  in  the  proceedings,  or  where  the  magistrate  has  no  jurisdic- 
tion. Forcible  entry  by  servants  of  a  railroad  company,  followed  by 
possession  by  the  company,  held  to  be  presumably  the  act  of  the 
corporation  or  ratified  by  it.  People  v.  N.  Y.  Central  H.  R,  Co.^ 
51  N.  Y.  623.  An  owner  of  land  wrongfully  held  out  of  posses- 
sion, may  watch  his  opportunity  and  if  he  can  regain  possession  peace- 
ably, may  maintain  it  and  resist  attempts  by  the  former  occupant  to 
retake  possession  without  being  liable  under  the  statute  for  forcible 
entry  and  detainer.  Bliee  v.  Johnson^  73  N.  Y.  529.  Where  a 
person  is  in  possession  of  real  estate,  even  though  he  be  a  mere  ten- 
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ant  by.8ufieranc6y  or  hajs  not  paid  his  rent,  or  holds  over,  the  owner 
can  only  I'egain  possession  by  proceeding  by  process  of  law.  Pub- 
lic policy  forbids  a  resort  to  violence.  Health  Depwrtme^it  of  New 
York  V.  Police  Department  of  N&w  YorJcy  41  N.  Y.  Super.  323 ; 
affirming  51  How.  157. 

In  proceedings  under  the  statute,  before  the  Code,  for  forcible 
entry  and  detainer,  an  affidavit  verified  in  the  manner  prescribed  for 
pleadings  by  the  Code,  was  insufficient;  such  verification  is  on  infor- 
mation and  belief,  and  did  not  satisfy  the  statute.  The  proceedings 
are  summary  and  liable  to  technical  objections.  People  v.  Whitney^ 
1  T.  &  C.  533.  A  mere  entry  under  claim  of  title  without  force 
which  could  give  the  prior  occupant  ground  of  apprehension  or  dan- 
ger from  standing  in  defense  of  possession,  is  not  a  forcible  entry  or 
detainer,  within  the  meaning  of  the  statute.  People  v.  Smithy  24 
fiarb.  16 ;  WUlard  v.  Warre^i^  17  Wend.  257.  In  forcible  entry 
and  detainer,  the  main  question  is,  whether  the  party  entered  by 
force  upon  one  previously  having  a  peaceable  possession  under  claim 
of  right,  and  whether  the  person  whose  possession  was  invaded  has 
been  held  out  by  force.  This  does  not  involve  the  determination  of 
conflicting  titles  to  real  estate.  Kelly  v.  Sheehy,  60  How.  439. 
It  was  held  that  a  person  entering  under  a  tax  deed  and  remaining 
in  possession  after  it  has  been  adjudged  void  for  invalidity  in  the 
assessment  of  the  tax  is  not  a  "squatter"  or  "intruder"  within 
the  meaning  of  this  section  of  the  statute,  which  authorizes  sum- 
mary proceedings  to  remove,  for  he  did  not  enter  without  title  or  legal 
authority.  Title  is  not  an  issue  in  such  a  proceeding.  It  is  enough 
for  plaintiff  to  show  actual  possession  at  the  time  when  defendant  at- 
tempted by  force  to  eject  plaintiflE,  and  that  defendant  did  by  force 
or  fear  inspired  by  force,  drive,  or  keep  plaintiff  from  the  premises. 
O^DonneU  v.  Mclntyrey  16  Abb.  N.  C.  84;  reversed,  2  State  Rep.  343 ; 
41  Hun,  100.  And  in  WUlard  v.  Warren^  17  Wend.  257,  it  is  said,  that 
to  constitute  a  forcible  entry  and  detainer  violence  is  necessary,  or 
some  acts  tending  strongly  toward  violence  in  the  nature  of  gestures, 
menaces,  threats,  or  such  demonstrations,  as  give  reasonable  ground  to 
apprehend  injury  in  defending  the  premises.  The  breaking  of  the 
lock  on  an  out-building  of  plaintiff  does  not  constitute  a  forcible 
entry ;  it  must  be  more  than  a  trespass,  and  to  constitute  a  forcible 
entry  the  same  circumstances  of  violence  are  requisite,  and  the 
keeping  in  the  bouse,  of  which  possession  has  been  forcibly  obtained, 
a  large  number  of  people  with  weapons,  or  threats  of  injury  to  the 
person  formerly  in  possession,  in  case  of  his  return,  is  a'  forcible  de- 
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tainer.  People  v.  Rickert^  8  Cow.  226.  The  question  of  title  was 
not  inTolved  in  the  proceeding  under  the  statute,  as  now  only  the 
right  to  possession  is  in  question.  Carter  v.  Newbold^  7  How.  166. 
In  case  of  proceodiDgs  under  the  statute  for  entry  into  a  church,  it 
was  held  the  proceedings  should  be  taken  in  the  name  of  the  corpo- 
ration and  not  of  the  individual  trustees.  People  v.  Fulton^  UN. 
T.  94.  Any  person  lawfully  in  possession  and  excluded  therefrom 
has  the  benefit  of  the  statute.  People  v.  Carter^  29  Barb.  208 ; 
People  V.  Reed^  11  Wend.  157 ;  People  v.  Yan  Noairandj  9  id.  60. 
Where  one  tenant  in  common  had  forcibly  intruded  upon  the  posses- 
sion of  his  co-tenants  and  been  forcibly  evicted,  he  could  not  have 
the  proceeding.  Khig  v.  Phillips^  1  Lans.  421.  The  complainant 
ought  in  his  petition  to  disclose  the  nature  of  his  right  to  the  pos- 
session, and  how,  and  from  whom,  it  was  acquired,  so  that  it  may 
appear  that  he  has  the  legal  right,  and  an  allegation  as  to  his  rights, 
without  facts  to  sustain  it,  is  a  legal  conclusion.  It  will  not,  how- 
ever, deprive  the  officer  of  jurisdiction.  People  v.  Field^  52  Barb. 
198.  It  is  not  necessary  that  the  complainant  in  forcible  entry  and 
detainer  should  prove  himself  seized  of  a  freehold  or  possessed  of  a 
term  of  years;  possession  is  enough.  People  v.  Yan  Nostrand^  9 
Wend.  50;  People  v.  Reedy  11  id.  157;  People  v.  Carter ^  29  Barb. 
208.  The  proceeding  must  be  instituted  by  the  person  forcibly  put 
out,  or  forcibly  held  out  of  possession,  or  the  guardian  of  any  such 
person  being  a  minor,  and  must  bo  prosecuted  in  the  name  of  the 
party  whose  legal  right  of  possession  has  been  invaded.  People  v. 
PultoHy  11  N.  Y.  94.  A  mere  intruder  cannot  maintain  the  pro- 
ceeding, but  every  pereon  lawfully  in  possession,  and  having  some 
right  to  the  possession,  and  forcibly  excluded  therefrom,  is  entitled 
to  the  benefit  of  the  statute.  People  v.  Reedy  11  Wend.  157.  The 
main  question  to  be  determined  in  questions  of  this  character  is, 
whether  the  party  charged,  entered  by  force  upon  one  having  pre- 
viously a  peaceable  possession  under  claim  of  right,  and  whether  the 
person  whose  possession  has  been  invaded,  has  been  held  out  by 
force ;  for  no  one  has  a  right  to  assert  his  own  title  with  force  and 
violence  against  another  in  peaceable  possession,  and  under  color  of 
title.    £ell!/  v.  SheeAj/y  60  How.  439. 

§2284.  [Amended  ISSl  And  1884.]  Application  for  removal  of  a  person  from 
real  property,  as  prescribed  in  tliis  title,  may  be  made  to  the  county  judge  or 
special  county  judge  of  the  county,  or  a  justice  of  the  peace  of  the  city  or  town, 
or  the  mayor  or  recorder  of  the  city,  wherein  the  real  property,  or  a  portion 
thereof,  is  situated.  Application  may  also  be  made,  if  the  property,  or  a  portion 
thereof,  be  situated  in  the  city  of  New  York,  to  the  district  court  of  the  district 
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within  which  the  property,  or  a  portion  thereof,  is  situated,  or  if  the  jostiee  of 
such  court  be  for  any  reason  disqualified,  to  the  district  court  of  an  adjoining  dis- 
trict; if  in  the  city  of  Brooklyn,  to  a  police  justice  of  that  city;  if  in  the  city  of 
Albany,  or  the  city  of  Troy,  to  a  justice  of  the  justices'  court  of  that  city;  if  in 
the  city  of  Yonliers,  to  the  city  judge  of  that  city;  if  in  the  cities  of  Rochester  or 
Buffalo,  to  a  judge  of  the  municipal  court  of  that  city.  Where  the  property  is 
situated  in  an  incorporated  village,  the  boundaries  of  which  embrace  portions  of 
two  or  more  towns,  application  may  be  made  to  a  justice  of  the  peace  of  either 
town,  who  keeps  an  oflSce  in  the  village. 

The  following  decisions  as  to  the  officer  before  whom  proceedings 
may  be  taken  were  made  under  the  Revised  Statutes.  People  v. 
Ruesellj  19  Abb.  86  ;  Marry  v.  JameSj  37  How.  52 ;  Carlisle  v. 
McCaU,  1  Hilt.  399 ;  OiUilan  v.  SpraU,  8  Abb.  (N.  S.)  13  ;  Peo- 
ple V.  WiUis^  5  Abb.  205 ;  Mclntyre  v.  Hernandez^  39  How.  121. 
A  comparison  of  the  statute  with  the  Code  will  at  once  show  their 
applicability  as  to  the  different  courts.  The  following  cases  relate 
to  jurisdiction  of  District  Courts  in  New  York  city,  and  hold  that 
the  demised  premises  must  be  within  the  district  in  which  tlie  judg- 
ment was  granted.  People  v.  CampheUy  60  How.  102 ;  People  v. 
Kelly ^  20  Hun,  519.  Where  the  affidavit  failed  to  show  jurisdic- 
tion of  justice  the  proceedings  were  held  void.  Cuyler  v.  Orane, 
25  Hun,  67.  The  affidavit  must  show  the  premises  are  situated 
within  the  jurisdiction  of  the  officer  before  whom  the  proceeding  is 
instituted,  or  the  jurisdiction  fails,  and  recitals  in  the  summons 
will  not  cure  the  defect.    People  v.  Broadraany  4  Keyes,  59. 

g  2285.  The  application  maj  be  made  by  the  landlord  or  lessor  of  the  demised 
premises;  the  purchaser  upon  the  execution  or  foreclosure  sale;  the  person  for- 
cibly put  out  or  kept  out;  the  person  with  whom,  as  owner,  the  agreement  was 
made,  or  the  owner  of  the  property  occupied  under  an  agreement,  to  cultivate  the 
property  upon  shares,  or  for  a  share  of  the  crops;  or  the  person  lawfully  entitled 
to  the  possession  of  the  property  intruded  into  or  squatted  upon,  as  the  case  re- 
quires; or  by  the  legal  representative,  agent,  or  assignee  of  the  landlord,  pur- 
chaser, or  other  person,  so  entitled  to  apply.  The  applicant  must  present  to  the 
judge  or  justice  a  written  petition,  verified  in  like  manner  as  a  verified  complunt 
in  an  action  brought  in  the  Supreme  Court;  describing  the  premises  of  which  the 
possession  is  claimed,  and  the  interest  therein  of  the  petitioner,  or  the  person 
whom  he  represents;  stating  the  facts,  which,  according  to  the  provisions  of  this 
title,  authorize  the  application  by  the  petitioner,  and  the  removal  of  the  person 
in  possession;  naming,  or  otherwise  intelligibly  designating  the  person  or  per- 
sons against  whom  the  special  proceeding  is  instituted,  and,  if  there  are  two  or 
more  such  persons,  and  some  are  under-tenants  or  assigns,  specifying  who  are 
principals  or  tenants,  and  who  are  under-tenants  or  assigns;  and  praying  for  a 
final  order  to  remove  him  or  them  accordingly. 

A  petition  not  verified  is  insufficient  to  confer  jurisdiction,  and  an 
appearance  by  the  defendant  on  the  return  day  to  hold  open  the 
case,  when  he  afterward  objects  to  the  jurisdiction,  is  no  waiver  of 
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his  rights.  CoaUworth  v.  Thampsony  5  State  Kep.  809.  In  case 
the  deed  has  not  been  delivered,  a  landlord,  who  has  contracted  to 
sell  premises,  may  maintain  the  proceeding.  MUler  v.  Levi^  44  N. 
T.  489.  When  one  of  two  joint  lessors  becomes  sole  owner  of  the 
land,  and  entitled  to  the  rents  by  conveyance  from  the  other,  he  may 
demand  the  whole  rent,  and  on  refusal  dispossess  in  his  own  name. 
Griffin  v.  GlarJc^  33  Barb.  46.  The  assignee  of  the  lessor  may  have 
the  proceeding.  BirdaaJl  v.  PhiUips^  17  Wend.  464.  Assigns 
refer  to  such  as  hold  the  entire  estate  of  the  landlord  in  the  term 
demised  to  the  tenant,  against  whom  the  proceeding  is  had.  Imbert 
V.  HaUocky  23  How.  456.  Where  a  guardian  has  leased  lands  of  a 
ward  and  the  ward  has  become  of  age  and  conveyed,  his  grantor 
may  maintain  summary  proceedings.  People  v.  TngersoUy  58  How. 
851.  Where  a  lessor  of  premises  in  part  owned  by  him  and  in  part 
held  by  him  under  lease,  at  his  death  devised  to  his  son  all  his  estate, 
it  was  held  there  was  sufficient  unity  of  interest  and  of  the  right  of 
possession  between  such  son  and  the  executors  of  his  father's  estate, 
to  enable  them  jointly  to  institute  and  maintain  summary  proceed- 
ings against  the  tenant  for  non-payment  of  rent.  People  v.  Dudley ^ 
58  N.  T.  323 ;  People  v.  Stuyvesant,  1  Hun,  102. 

A  receiver  may  maintain  the  proceedings.  Matter  of  jRemoicTcy 
1  Law  Bull.  19.  The  affidavit  may  be  made  by  a  sole  surviving 
trustee.     Thresher  v.  KeteltaSy  2  How.  63. 

Contents  of  petition, —  The  affidavit  must  allege  facts  and  not 
the  evidence  of  facts,  nor  should  matter  of  law  be  stated.  JlUl  v. 
Stocking^  6  Hill,  314  It  should  not  be  uncertain  or  contradictory, 
but  make  out  a  plain  case.  People  v.  Matthews^  43  Barb.  168 ; 
affirmed,  38  N.  T.  451 ;  Wiggins  v.  Woodruff,  16  Barb.  474 ; 
Deuel  V.  Rust,  24  id.  438  ;  HIU  v.  Stocking,  6  Hill,  314 ;  Wallace 
V.  £cUon,  5  How.  99.  In  order  to  give  the  court  jurisdiction,  it 
must  show  that  the  conventional  relation  of  landlord  and  tenant  ex- 
ists, created  by  agreement  or  recognized  by  the  tenant,  and  it  must 
also  appear  from  the  facts  stated,  that  the  term  of  the  tenant  has 
expired,  or  that,  by  virtue  of  the  statute,  the  landlord  is  entitled  to 
possession.  People  v.  Simpson,  28  N.  Y.  55 ;  Russell  v.  Rits- 
sell,  32  How.  400 ;  Buck  v.  Binninger,  3  id.  391 ;  Deud 
V.  Rust,  24  id.  438 ;  Matter  of  Robinson,  1  id.  213 ;  People 
V.  MaUhews,  38  N.  Y.  451.  Great  particularity  is  required,  and 
every  fact  necessary  to  give  the  officer  jurisdiction  must  be  dis- 
tinctly stated,  or  the  proceeding  will  be  dismissed.  It  will  be 
strictly  construed  as  a  pleading  most  stringently  against  the  com- 
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plainant,  and  its  allegations  must  not  be  contradictory.  Wiggins  v. 
Woodruffs  16  Barb.  474;  Simpson  v.  BhindanderSy  20  Wend.  103 ; 
Prouty  V.  Prouty^  5  How.  81.  An  affidavit,  if  made  by  an  agent 
of  the  landlord,  must  affirmatively  show  the  fact  of  such  agency,  it  is 
not  enough  to  state  it  by  way  of  recital.  People  v.  Johnson^  1  T.  & 
G.  578.  It  must  show,  where  such  notice  is  necessary,  not  only  that  a 
three  days'  notice  in  writing  was  served,  but  that  it  was  served  in 
the  manner  required  by  law.  People  v.  KtAdta^y  12  Hun,  67.  A 
petition  for  removal  for  holding  over  in  default  in  payment  of  rent, 
which  simply  alleges  that  the  petitioner  has  caused  at  least  three  days' 
notice  to  quit  to  be  served  on  the  tenant  without  alleging  the  manner 
of  such  service,  is  insufficient,  and  where  the  tenant  appears  and  no 
proof  of  service  is  given  on  the  hearing,  the  petitioner  is  not  en- 
titled to  the  order.  Poaaon  v.  Dean^  8  Civ.  Pro.  177.  It  was 
held  in  Brown  v.  New  TorJcj  66  N.  T.  385,  that  the  omission  of 
the  venue  in  the  affidavit  is  a  jurisdictional  defect.  People  v.  De- 
Campy  12  Hun,  37S.  But  where  the  petition  was  verified  and  the 
signature  at  end  of  verification,  the  omission  of  signature  to  petition 
was  held. not  to  be  jurisdictional.  Chadvnck  v.  Spargur^  1  Civ. 
Pro.  422.  If  a  corporation  is  landlord,  the  mayor  can  make  the 
affidavit.  People  v.  New  York  and  Troy  SUarnhoat  Co.y^  Alb. 
L.  J.  26.  The  affidavit  must  show  that  the  apphcant  is  entitled  to 
the  possession,  and  that  the  occupant  holds  in  hostility  to  his  title. 
People  V.  AndrewSy  52  N.  T.  445.  The  affidavit  should  show  the 
tenant  in  possession  of  the  premises,  and  that  he  continues  in  pos- 
session "  without  the  permission  of  his  landlord."  Smith  v.  HueetiSy 
Hin  &  Denio,  236 ;  Bogere  v.  WyndSy  14  Wend.  272 ;  CampbM 
V.  MaUoryy  52  How.  183.  It  need  not  state  the  date  or  duration 
of  the  lease.  People  v.  Teedy  48  Barb.  424.  But  where  the  pro- 
ceedings are  against  different  parties,  it  should  distinctly  show 
which  are  tenants  and  which  are  sub-tenants.  Wiggin  v.  Wood- 
ruffy  16  Barb.  474. 

Where  the  affidavit  shows  the  relation  of  landlord  and  tenant  was 
created  by  a  contract  of  hiring,  if  the  contract  is  not  fully  stated  in  the 
affidavit,  it  is  sufficient  to  show  the  agreement  was  made  between 
the  agent  of  the  landlord  and  the  agent  of  the  tenant,  and  the  de- 
fault of  the  tenant.  Estate  of  No7*seworthy  v.  Bryany  33  Barb. 
152.  The  affidavit  must  give  a  description  of  the  premises  from 
which  it  is  sought  to  remove  the  tenant ;  it  most  not  be  too  general 
or  indefinite.  Campbell  v.  MaUoryy  22  How.  183.  Where  there  is 
no  contract  shown  on  part  of  alleged  tenant,  and  no  rent  reserved  as 
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shown  bj  the  affidavit,  it  is  insufficient.  Benjamin  v.  Benjamin^  6 
N.  Y.  83.  An  affidavit  alleging  in  substance  that  one  conveyed  the 
premises  to  plaintiff  on  a  day  named,  and  defendant,  or  his  assigns, 
were  then  in  possession  as  tenants  at  sufferance  and  held  over,  suffi- 
ciently states  the  tenancy.  People  v.  Dlrich^  2  Abb.  28.  An  aver- 
ment that  the  amount  specified  is  due  for  rent,  in  connection  with  a 
statement  that  defendant  holds  over  and  continues  in  possession  of 
the  premises,  is  sufficient.  People  v.  Zamij  10  Hun,  348.  Under  a 
lease,  which  provides  that  an  assignment  without  the  landlord's  con- 
sent should  terminate  the  lease,  an  affidavit  that  he  had  assigned, 
without  averring  it  done  without  landlord's  consent,  is  insufficient. 
Chretien  v.  Doney^  1  N.  T.  419.  Proceedings  were  held  void 
where  affidavit  did  not  show  premises  in  the  jurisdiction  of  the  just- 
ice, nor  that  the  affiant  was  the  landlord.  Cuyler  v.  Crane,  25 
Hun,  67.  An  affidavit  is  sufficient  if  it  alleges  the  making  of  the 
lease,  the  length  of  the  term,  the  rent,  the  assignment  of  the  lease 
to  defendants,  their  occupation,  non-payment  of  rent,  and  the  de- 
mand and  notice.  People  v.  Fowler,  1  Hun,  104,  n.  /  appeal  dis- 
missed, 55  N.  T.  675.  It  is  not  necessary  to  show  that  tlie  demand 
of  rent  was  made  by  the  landlord,  it  may  be  made  by  his  agent. 
People  V.  Stuyvesantj  1  Hun,  102.  If  the  notice  of  demand  for 
rent  is  in  writing,  it  must  be  in  the  alternative,  requiring  payment 
or  possession.  People  v.  Gr*os8,  60  Barb.  231.  Demand  by  land- 
lord of  an  under-tenant  is  not  sufficient,  it  must  be  made  of  tenant. 
People  V.  Platty  43  Barb.  116.  It  is  incumbent  on  the  landlord  to 
establish,  by  affidavit,  that  the  rent  has  become  due  and  payable,  that 
its  payment  has  been  demanded,  and  default  made.  If  it  is  stated 
demand  was  made  at  tenant's  place  of  business  of  his  agent,  it  must 
state  who  the  agent  is,  or  the  nature  of  his  agency.  Wolcott  v. 
Schenckj  16  How.  449.  The  affidavit  should  name  the  person  of 
whom  the  rent  was  demanded.  Rogers  v.  Lynds,  14  Wend.  172. 
A  lessor  is  not  bound  to  recognize  a  general  assignee  for  benefit  of 
creditors,  as  tenant,  and  demand  of  rent  may  be  made  of  the  tenant. 
Bokee  v.  Hammersley,  16  How.  461.  A  demand  of  rent  with  inter- 
est does  not  invalidate  the  proceedings.  Interest  is  an  incident  of  the 
debt,  and  the  landlord  is  entitled  to  it  from  time  of  default.  People 
V.  Dudley,  58  N.  Y.  323.  Where  an  affidavit  has  been  used  in  a 
proceeding  in  which  a  verdict  was  had,  it  cannot  be  again  used  as 
the  foundation  for  a  new  proceeding,  and  if  so  used,  the  landlord  and 
judge  are  liable  in  trespass.  McCoy  v.  Eyde,  8  Cow.  68.  In  cases 
of  holding  over  where  the  real  estate  has  been  sold  under  execu- 
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tion,  and  the  party  against  whom  proceedings  are  instituted  holds 
nnder  the  judgment  debtor  under  title  subsequent  to  the  lien  of  the 
judgment,  that  fact  must  distinctly  appear  in  the  affidavit.  HaUenr 
heck  V.  Oa/rdner^  20  Wend.  22.  Evei'y  fact  necessary  to  give  juris- 
diction should  be  alleged  in  the  petition.  HaUenheck  v.  Oardner^ 
20  Wend.  22  ;  CampbeU  v.  MaUary^  22  How.  813  ;  Powers  v.  WiUy, 
42  id.  352.  A  verification  need  not  be  in  the  exact  words  of  the 
statute,  a  substantial  compliance  is  sufficient    Bawghen  v.  NoLan^ 

53  How.  485. 

« 

Foi^m  of  Petition  hy  Landlord  for  Non-Payment  of  Rent  on  Service  of 

Notice. 

To  Hon.  William  S.  Kexyon,  County  Judge  of  Ulster  County : 

The  subscriber  applies  for  process  and  proceedings  to  remove  John 
Doyle,  the  tenant  and  occupant  of  the  premises  hereinafter  described^ 
on  the  ground  set  forth  in  the  following  petition. 

Dated  Kingston,  May  by  1886.  Daniel  Greene. 

State  of  New  York,  )       . 
County  of  Ulster,      |  **- 

The  petition  of  Daniel  Greene  respectfully  shows  and  alleges,  that 
he  is  the  landlord  of  the  premises  hereinafter  mentioned,  and  that,  as 
such,  he  entered  into  an  agreement  with  John  Doyle,  as  tenant,  and 
that  by  the  terms  of  the  said  agreement  the  said  tenant  hired  from 
your  petitioner,  as  such  landlord,  the  four  rooms  on  the  first  fioor  in 
the  dwelling  situated  at  No.  47  Harris  street,  in  the  city  of  Kingston, 
and  he,  the  said  tenant,  in  and  by  the  said  agreement,  undertook 
and  promised  to  pay  your  petitioner,  as  rent,  tne  sum  of  140  per 
month,  payable  monthly  in  advance,  for  the  use  and  occupation  of 
said  premises;  that  on  the  1st  day  of  May,  1886,  there  was  due, 
under  and  by  virtue  of  said  agreement,  the  sum  of  $40,  for  one 
month's  rent  of  the  premises,  before  described,  to- wit:  from  the  1st 
day  of  May,  1886,  to  the  1st  day  of  June,  1886;  and  your  petitioner 
further  says,  that  he  has  demanded  the  said  rent  from  the  said  tenant, 
since  the  same  became  due,  by  the  service  of  a  notice  in  writing  upon 
the  said  tenant,  on  the  20th  day  of  May,  1886,  pursuant  to  the  statute, 
requiring  the  payment  of  the  said  rent,  so  due,  as  aforesaid,  within 
three  days  thereafter,  or  the  possession  of  said  premises;  and  which 
notice  was  served  upon  the  said  tenant,  by  delivering  to  the  said  John 
Doyle  a  copy  of  such  notice,  and,  at  the  same  time,  showing  him  the 
original,  which  said  service  was  made  on  the  premises,  at  ten  o'clock, 
A.  M.,  on  said  day;  that  the  said  tenant  has  made  default  in  the  pay- 
ment thereof,  pursuant  to  the  agreement  under  which  the  premises 
are  held;  and  that  the  said  tenant  holds  over  and  continues  in  posses- 
sion of  the  same,  without  permission  of  your  petitioner,  after  default 
in  the  payment  of  the  rent  as  aforesaid.  Therefore,  your  petioner  prays 
for  a  final  order  to  remove  the  said  John  Doyle  from  said  premises. 
And  yourpetitioner  will  ever  pray. 

Dated  Kingston,  May  25,  1886.  Daniel  Greene. 

{Add  verification  as  to  pleading,) 
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Precedent  for  Petition  on  Expiration  of  Term. 

To  Hon.  William  S.  Kekyok,  County  Judge  of  Ulster  County: 

The  subscriber  applies  for  process  and  proceedings  to  remove  Kich- 
mond  DuBois,  the  tenant  and  occupant  of  the  premises  hereinafter 
described,  on  the  grounds  set  forth  in  the  following  petition. 

Dated  April  1,  1886.  Peter  Phillips. 

State  op  New  York,  ( 
County  of  Ulster y      ]  **'• 

The  petition  of  Peter  Phillips  respectfully  alleges  and  shows,  that 
he  is  the  lajidlord  of  the  premises  hereinafter  described,  and  that  on 
or  about  the  1st  day  of  March,  1885,  he  rented  to  Bichmond  DuBois 
the  third  floor  of  premises  No.  59  James  street,  in  the  city  of  King- 
ston, for  the  term  of  one  year  from  March  1,  1885,  which  said  term 
has  expired,  and  that  the  said  tenant  holds  over  and  continues  in  pos- 
session of  the  said  premises,  without  the  permission  of  your  petitioner, 
after  the  expiration  of  the  tenant's  term  therein.     Therefore,  your 

Etitioner  prays  for  a  final  order  to  remove  the  said  Richmond  Du- 
)is  from  said  premises.     And  your  petitioner  will  ever  pray. 
Dated  Kinqstok,  April  1,  1886.  Pbtee  Phillips. 

(Add  verification  as  to  pleading.) 

Precedent  for  Petition  for  Removal  of  Tenant  at  Will  or  Sufferance. 

{Application  same  as  above.) 

State  op  New  York,  )      . 
County  of  Ulster,      j  **- 

The  petition  of  Mark  Van  Cott  respectfully  alleges  and  shows,  that 
on  or  about  the  1st  day  of  September,  1882,  your  petitioner  let  and 
rented  unto  Simon  Brinlc,  during  the  will  and  pleasure  of  your  peti- 
tioner, the  house  and  premises  known  as  No.  175  Chambers  street  in 
the  city  of  Kingston;  and  that  the  said  Simon  Brink  has  held  and 
occupied  the  said  premises  as  the  tenant  at  will  of  your  petitioner, 
until  the  expiration  of  such  tenancy  as  hereinafter  mentioned.  And 
your  petitioner  further  alleges  that  he  caused  notice  in  writing  to  be 
served  on  the  said  Simon  Brink  (here  state  the  manner  of  service)  on 
the  1st  day  of  October,  1882,  requiring  the  said  Simon  Brink  to 
remove  from  the  said  premises  on  or  before  the  1st  day  of  November, 
1882;  that  the  time  within  which  the  said  Simon  Brink  was  required 
BO  to  remove  has  expired;  and  that  the  said  Simon  Brink  holds  over 
and  continues  in  possession  of  said  premises  after  the  expiration  of 
such  time  without  the  permission  of  your  petitioner,  his  landlord. 
Therefore,  your  petitioner  prays  for  a  final  order  to  remove  the  said 
Simon  Brink  from  said  premises,  and  your  petitioner  will  ever  pray. 

Dated  Kingston,  November  2,  1882.  Mark  Van  Cott. 

{Add  verification  as  to  pleading.) 

Precedent  for  Petition  by  Purchaser  at  Mortgage  Foreclosure. 

To  the  County  Court  of  Ulster  County  : 

The  petition  of  Amasa  Humphrey  respectfully  shows  to  this  court: 
That  on  the  14th  day  of  Juue^  1886,  your  petitioner  became  the 
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Surohaser  of  the  real  property  hereinafter  described  at  a  sale  thereof, 
uly  made  upon  the  foreclosure  of  a  mortgage  by  proceedings  taken 
as  prescribed  in  title  9  of  chapter  17  of  the  Code  of  Civil  Procedure, 
which  said  mortgage  was  dated  May  5,  1883,  and  was  executed  by 
John  Burns  and  Julia,  his  wife,  to  your  petitioner,  and  described  said 

Eroperty;  that  the  title  of  your  petitioner  under  the  said  foreclosure 
as  been  duly  perfected;  that  said  John  Burns  holds  over  and  con- 
tinues in  possession  of  said  real  property  after  a  notice  to  ouit  h^s 
been  given  pursuant  to  section  2'^36  of  Code  of  Civil  Procedure,  in 
behalf  of  your  petitioner,  requiring  all  parties  or  persons  occupying 
said  property  to  quit  the  same  by  the  9th  day  of  February,  1887, 
which  said  notice  was  served  personally  upon  the  said  John  Burns,  on 
the  8th  day  of  January,  1887,  and  after  the  perfecting  of  title  as  afore- 
said. 

That  your  petitioner  owns  said  propertv  in  fee.  (Insert  description.) 

Wherefore,  your  petitioner  prays  for  a  final  order  to  remove  said  John 
Burns  from  said  real  property  according  to  the  provision  of  title  2, 
chapter  17,  of  Code  of  Civil  Procedure. 

(Dated . )  {Sigivaiures, ) 

{Add  verification  as  to  pleading.) 

Petition  for  Precept  for  Farm  Lei  on  Shares. 

To  Ohables  M.  Haddbn,  Esq.,  Justice  of  the  Peace  in  the  town  of 
Hardenhurghy  in  the  county  of  Ulstei;  Neiu  York : 

The  petitioner  named  below  hereby  applies  for  process  and  proceedings 
to  remove  Clarence  Johnson  from  the  possession  of  the  premises  here- 
inafter mentioned,  on  the  ground  set  forth  in  the  following  petition. 

George  Gabrisois'. 
State  of  New  York,  )      . 
County  of  Ulster,      f**" 

The  petition  of  George  Garrison  respectfully  shows  that,  at  the  time 
of  making  of  the  agreement  hereinafter  mentioned,  your  petitioner 
was  the  owner  of  the  farm  known  as  the  "Johnson  farm,"  situate  in 
the  town  of  Hardenburgh,  in  the  countjr  of  Ulster,  in  the  State  of 
New  York,  and  described  as  follows,  to-wit  (here  insert  description): 
That  being  such  owner,  your  petitioner  did  on  the  1st  day  of  April, 
1883,  enter  into  an  agreement  with  Clarence  Johnson,  whereby  said 
Johnson  agreed  with  your  petitioner  to  cultivate  the  said  property 
upon  shares  for  the  term  of  one  year,  which  term  expired  on  the  Ist 
day  of  April,  1884,  and  that  after  the  expiration  of  said  term,  to-wit: 
on  the  4th  day  of  April,  1884,  a  notice  in  writing  in  behalf  of  your 
petitioner,  reouirinff  all  persons  occupying  the  said  property,  to  quit 
the  same  on  tne  16th  day  of  April,  1884,  was  duly  served  upon  the 
said  Clarence  Johnson  (here  state  mode  of  service),  and  that  notwith- 
standing the  expiration  of  the  time  fixed  in  said  agreement,  and  of 
the  expiration  of  the  term  and  of  the  time  specified  in  said  notice, 
the  said  Clarence  Johnson  holds  over  and  continues  in  possession  of 
the  said  premises  without  the  permission  of  your  petitioner.  Where- 
fore, your  petitioner  prays  for  a  final  order  to  remove  the  said  Clar- 
ence Johnson  from  said  premises,  and  your  petitioner  will  ever  pray. 

Dated  April  16, 1884.  Georob  GarrisoK. 

(Add  verification  as  to  pleading.) 
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Precedent  for  Petition  to  Remove  Squatters, 

To  Hon.  William  S.  Kenyok,  County  Judge  of  Ulster  County  : 

The  subscriber  applies  for  process  and  proceedings  to  remove  Law- 
rence Jennings,  the  tenant  and  occupant  of  the  premises  hereinafter 
described,  on  the  grounds  set  forth  m  the  petition. 

Jahes  Babd. 

State  of  New  Yobk,  )       , 
County  of  Neio  York,  J  **' ' 

The  petition  of  James  Bard  respectfully  alleges  and  shows,  that  he 
is  the  owner  in  fee-simple  (or  state  the  nature  of  the  estate  held  by 
tlie  petitioner)  and  entitled  to  the  possession  of  (here  describe  the 
property)  in  the  city  of  Kingston. 

Your  petitioner  further  alleges  and  shows,  that  Lawrence  Jennings 
did,  contrary  to  law  and  without  the  permission  of  your  petitioner,  or 
of  anybody  authorized  to  give  such  permission,  intrude  into  and  squat 
upon  the  said  parcel  of  land,  and  that  he  still  squats  upon  and  holds 
possession  of  said  land  and  premises  without  the  permission  of  your 
petitioner,  and  has  refused  and  still  refuses  to  remove  therefrom. 

Your  petitioner  further  shows,  that  on  the  3d  day  of  June,  1886,  a 
notice  in  writing  in  behalf  of  your  petitioner,  requiring  all  persons 
occupying  the  said  property  to  quit  the  same  on  or  before  the  5th  day 
of  July,  1886,  has  been  served  upon  the  said  Lawrence  Jennings  by 
(here  state  the  mode  of  service),  and  that  the  said  Lawrence  Jennings 
holds  over  and  continues  in  possession  of  the  said  property  after  such 
notice  to  quit  has  been  given,  and  after  the  expiration  of  the  time 
therein  specified,  and  refuses  to  remove  therefrom,  and  that  said  hold- 
ing over  is  without  the  permission  of  your  petitioner.  Wherefore, 
your  petitioner  prays  for  a  final  order  to  remove  the  said  Lawrence 
Jenninffs  from  said  premises,  and  your  petitioner  will  ever  pray. 

Dated  Kingston,  July  6,  1886.  James  Bard. 

(Add  verification  as  to  pleadiiig.) 

» 

§  2286. '  Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at  sufferance, 
the  petition  must  state  the  facts,  showing  that  the  tenancy  has  been  terminated, 
by  giving  notice,  as  required  by  law.  Where  the  application  is  made  in  a  case 
specified  in  section  2282  of  this  act,  the  petition  must  state  that  a  notice,  in  be- 
half of  the  applicant,  requiring  all  persons  occupying  the  property  to  quit  the 
same,  by  a  day  therein  specified,  has  been  either  served  personally  upon  the  per- 
son or  persons  to  be  removed,  or  affixed  conspicuously  upon  the  property,  at  least 
ten  days  before  the  day  specified  therein. 

Chapter  808,  Laws  op  1882. 

§  1.  No  monthly  tenant  shall  hereafter  be  removed  from  any  lands  or  tene- 
ments  in  the  city  of  New  York,  on  the  ground  of  holding  over  his  term  (except 
when  the  same  expires  on  the  first  day  of  May)  unless  at  least  five  days  before 
the  expiration  of  the  term,  the  landlord  or  his  agent  serves  upon  the  tenant,  in 
the  same  manner  in  which  a  summons  in  summary  proceedings  is  now  allowed 
to  be  served  by  law,  a  notice  in  writing  to  the  effect  that  the  landlord  elects  to 
terminate  the  tenancy,  and  that,  unless  the  tenant  removes  from  said  premises  on 
the  day  <sa  which  his  term  expires,  the  landlord  will  commence  summary  proceed- 
ings under  the  statute  to  remove  such  tenant  therefrom. 

39 
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The  statute  requiring  notice  refen'ed  to  by  this  section  is  2  R.  S. 
(7th  ed.)  1126,  §  7 :  "  Whenever  there  is  a  tenancy  at  will  or  by  suf- 
ferance, created  by  the  tenant's  holding  over  his  tenn  or  otherwise, 
the  same  may  be  terminated  by  the  landlord  giving  one  month's 
notice  in  writing  to  the  tenant,  requiring  him  to  remove  therefrom." 

Precedent  for  Form  of  Notice  to  Quit  in  Tenajicies  at  Will  or  Suffer- 

ance. 

To  Henry  Slater,  tenant  : 

Please  take  notice  that  you  are  hereby  required  to  quit,  surrender 
and  deliver  up  possession  of  the  rooms  on  first  floor  in  premises  known 
as  No.  243  Crown  street,  in  the  city  of  Troy,  and  to  remove  there- 
from on  the  Ist  day  of  May,  1887,  pursuant  to  the  provisions  of  the 
statute  relating  to  the  rights  and  duties  of  landlord  and  tenant. 

Dated  Troy,  April  1,  1887.  Michael  Howard, 

LafuUord. 

A  notice  of  thirty  days,  given  during  a  calendar  month  which 
contains  but  thirty  days,  is  held  to  be  a  month's  notice  within  the 
meaning  of  the  statute.  McOuire  v.  Ulrich,  2  Abb.  28.  The 
demand  of  rent  may  be  made  by  an  agent  as  well  as  by  the  landlord 
himself,  and  interest  thereon  may  also  be  demanded  at  the  same 
time.  People  v.  Stuyvesanty  1  Hun,  102 ;  People  v.  Dudley ^  58 
N.  Y.  328.  A  tenant  for  a  year,  holding  over,  need  not  be  served 
with  a  month's  notice  to  quit.  Be  is  not  within  the  meaning  of 
the  statute  a  tenant  at  sufierance.  Mowan  v.  LyUe^  11  Wend.  616. 
Nor  is  a  tenant  for  life,  who  holds  over  after  the  determination  of 
the  life  estate,  entitled  to  notice  to  quit.  Livingston  v.  Tanner^ 
14  N.  T.  64.  Tenants  from  year  to  year  are  tenants  at  will,  and 
one  month's  notice  is  sufficient  to  them  as  is  said  in  Wright 
V.  MoeheVy  16  How.  454.  And  in  Park  v.  Gastiey  19  id.  30, 
it  is  held  that  such  a  tenant  may  be  proceeded  against  without 
notice,  as  holding  over  his  term  at  the  expiration  of  the  year. 
Whenever  the  holding  over  has  been  such,  after  the  expiration  of 
the  term  and  under  such  circumstances  as  to  indicate  consent  on  the 
part  of  the  landlord,  notice  is  necessary.  Schuyler  v.  Smithy  51  N. 
Y.  309 ;  Powan  v.  Lytle^  11  Wend.  616 ;  Smith  v.  Littlefield,  51 
N.  Y.  539. 

Where  premises  are  rented  from  month  to  month,  a  month's  notice 
to  quit  is  not  necessary.  People  v.  Schackno^  48  Barb.  551 ;  Peo- 
ple V.  Goelety  64  id.  476.  Where  a  tenant  holds  for  an  indefinite 
period  and  with  no  rent  reserved,  he  is  a  tenant  at  will ;  and  also 
where  the  agreement  is  specific  that  he  shall  quit  possession  at  the 
demand  of  the  landlord  ;  and  therefore  a  month's  notice  to  quit  may 
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be  given  in  either  case.  Nichols  v.  WiUiarn,^  8  Cow.  13 ;  Post  v. 
Post^  14  Barb.  253 ;  Sarsfield  v.  Heah/^  50  id.  245.  The  notice 
takes  effect  thirty  days  after  service,  and  the  naming  of  a  day  on 
which  the  time  will  expire  less  than  thirty  days  after  service  of  the 
notice  does  not  vitiate  it.  Bums  v.  Brycmt^  31  N.  Y.  453.  But 
the  notice  must  be  plain  and  explicit,  as  well  as  precise  and  definite 
in  its  terms.  People  v.  Oedney^  15  Hun,  475.  The  notice  to  quit 
must  be  given  by  the  person  holding  the  legal  title  to  the  premises; 
the  holder  of  a  contract  of  sale  cannot  give  a  valid  notice,  nor  can  a 
purchaser  who  has  not  obtained  his  deed.  Beeder  v.  Sayre^  70  N, 
T.  180. 

Precedents  for  Preliminary  Notice  to  Quit. 


Michael  Howard,  owner, 

agsL 

Henry  Slater,  and  all  persons  occupying 
the  premises  hereinafter  described. 


Please  take  notice  that  I  am  the  owner  of  the  premises  known  as 
No.  151  State  street,  in  the  city  of  Troy,  having  purchased  the  same 
at  an  execution  sale  against  Samuel  Spencer,  and  having  received  my 
deed  thereon  and  perfected  my  title  thereunder,  and  that  I  require  all 
persons  occupying  said  property  to  quit  the  same  on  the  1st  day  of 
May,  1887,  pursuant  to  the  provisions  of  the  Code  of  Civil  Procedure, 
and  fail  not,  under  the  pains  and  penalties  of  the  law. 

Dated  Teoy,  Apnl  1,  1887.  Michael  Howard, 

Ow7ier. 

To  Henry  Slater  and  all  other  persons  occupying  the  said  premises : 


Michael  Howard,  owner, 

agst. 

Henry  Slater,  and  all  persons  occupying 
the  premises  hereinafter  described. 


Please  take  notice  that  I  am  the  owner  of  the  premises  known  as 
No.  89  Washington  avenue  m  the  city  of  Troy,  having  purchased  the 
same  at  a  foreclosure  sale  thereof,  and  having  received  my  deed 
thereon,  and  perfected  my  title  thereunder,  I  require  all  persons  occu- 
pying said  property  to  quit  the  same  on  the  Ist  day  of  May,  1887, 
pursuant  to  the  provisions  of  the  Code  of  Civil  Procedure,  and  fail 
not  under  the  penalties  of  the  law. 

Dated  New  York,  April  1,  1887.  Michael  Howard, 

Ow7ieK 
To  Henry  Slater  a7id  all  other  persons  occupying  the  said  premises. 
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Foiin  of  Notice  toJiere  Fami  is  Worked  on  Shares. 

To  Hiram  Gabrisok,  aiid  all  other  persons  occupying  the  said  premi- 
ses. 


I 


Thomas  Hamden,  owner, 

agst, 

Hiram  Garriaou,  and  all  other  persons  r 
occupying  the   premises  hereinafter  | 
described.  i 

Please  take  notice  that  I  am  o\nier  of  the  farm  known  as  "  The 
Broadhead  farm/^  situate  in  the  town  of  TJlster,  in  the  county  of 
Ulster,  and  State  of  New  York,  and  described  as  follows:  (here  insert 
description)  which  farm  you,  the  said  Hiram  Garrison,  now  occupy 
and  hold,  under  an  agreement  with  me  to  cultivate  it  upon  shares, 
and  the  time  fixed  in  the  agreement  for  the  occupancy  of  the  said 
Hiram  Garrison  having  expired,  I  do  hereby  require  all  persons  occu- 
pying the  said  property  to  quit  the  same  on  the  5th  day  of  May,  1887, 
pursuant  to  the  provisions  of  the  Code  of  Civil  Procedure,  and  fail 
nob  under  the  pains  and  penalties  of  the  law. 

Dated  April  2,  1887.  Thomas  Harnden, 

Oivner. 

Form  of  Notice  to  Squatter. 
To  Heny  Eightmyer: 

Please  take  notice  that  I  am  the  owner  of  the  piece  or  parcel  of 
land  known  as  No.  312  Washington  avenue,  in  the  city  of  Kingston, 
described  as  follows:  (insert  description)  upon  which  you  have  in- 
truded, or  squatted  upon,  and  that  I  require  you  to  quit  the  said 
premises  on  or  before  tne  1st  day  of  November,  1886,  pursuant  to  the 
provisions  of  section  2232  of  the  Code  of  Civil  Procedure,  and  that 
any  permission  heretofore  given  to  occupy  the  same  is  hereby  revoked. 

Dated  September  28,  1886.  CJharles  G.  Chalmers, 

Owner. 

%  2287.  An  owner  or  tenant  of  real  property,  in  the  immediate  neighborhood  of 
other  demised  real  property,  which  is  used  or  occupied  as  a  bawdy-house,  or  house 
of  assignation  for  lewd  persons,  may  serve  personally  upon  the  owner  or  landlord 
of  the  premises,  so  used  or  occupied,  or  upon  his  agent,  a  written  notice,  requir- 
ing the  owner  or  landlord  to  make  an  application  for  the  removal  of  the  person 
so  using  or  occupying  the  same.  If  the  owner  or  landlord,  or  his  agent,  does  not 
make  such  an  application,  within  five  days  thereafter;  or,  having  made  it,  does 
not  in  good  faith  diligently  prosecute  it,  the  person  giving  the  notice  may  make 
such  an  application,  stating  in  his  petition  the  facts  so  entitling  hhn  to  make  it. 
Such  an  application  has  th6  same  effect,  except  as  otherwise  expressly  prescribed 
in  this  title,  as  if  the  applicant  was  the  landlord  or  lessor  of  the  premises. 

Precedent  for  Petition. —  Bawdy- House. 

To  Hon.  William  S.  Kekyon,  County  Judge  of  Ulster  County  : 

The  subscriber  applies  for  process  and  proceedings  to  remove  John 
Doyle,  the  tenant  and  occupant  of  the  premises  hereinafter  described, 
on  the  grounds  set  forth  in  the  following  petition. 

Kingston,  May  23,  1886.  Dakiel  Greent:. 


t 
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State  op  New  York,  )      . 
Ckmniy  of  Ulster,      )  **- 

The  petition  of  Daniel  Greene  respectfully  alleges  and  shows  that 
he  is  the  landlord  of  the  premises  hereinafter  mentioned;  that  on 
or  about  the  Ist  day  of  September,  1885,  deponent  entered  into  an 
agreement  with  John  Doyle  as  tenant,  by  the  terms  of  which  agree- 
ment the  said  tenant  hired  from  your  petitioner,  as  landlord,  the 
dwelling-house  situated  and  known  as  No.  47  Harris  street,  in  the  city 
of  Kingston,  for  the  term  of  one  year  from  September  1,  1885,  at  an 
agreed  rental;  that  the  said  tenant  entered  into  the  occupation  of 
said  premises  and  is  now  in  possession  and  occupation  of  the  same. 
The  said  pi-emises  are  now  being  used  and  occupied  by  the  said  tenant 
(and  by  other  persons  connected  with  him  therein,  whose  names  your 
petitioner  cannot  ascertain),  as  a  bawdy-house  and  house  of  assignation 
for  lewd  persons,  for  purposes  of  prostitution  and  as  a  place  of  resort 
for  such  persons  for  similar  purposes,  contrary  to  the  statute  of  tlie 
State  of  New  York,  in  such  case  maile  and  provided,  and  that  the 
said  tenant  continues  in  possession  of  the  same,  and  uses  and  occupies 
said  premises  as  such  bawdy-house  and  house  of  assignation,  in  viola- 
tion of  the  law  and  without  the  permission  of  the  landlord.  There- 
fore, your  petitioner  prays  for  a  final  order  to  remove  the  said  Joliu 
Doyle  from  said  premises.     And  your  petitioner  will  ever  pray. 

Dated  Kingston^,  May  25, 1886.  Daniel  Greene. 

State  of  New  York,  ) 
County  of  Ulster,      j  ^^•• 

Daniel  Greene,  being  duly  sworn,  sajrs  that  he  is  the  petitioner  above 
mentioned,  and  that  the  foregoing  petition  is  true  to  his  own  knowl- 
edge, except  as  to  the  matters  therein  stated  to  be  alleged  on  informa- 
tion and  belief,  and  that  as  to  those  matters  he  believes  it  to  be  true. 
Sworn  to  before  me, }  Daniel  Greene. 

May  25,  1886.       S 

John  Kider, 

Notary  Public,  Ulster  County. 

Form  of  Notice  by  Neighbor  Requiring  Landlord  to  Prosecute. 

To  Henry  French: 

Please  take  notice  that  I  am  the  owner  of  the  premises  No.  56  Lib- 
erty street,  in  the  city  of  TJtica,  in  the  immediate  neighborhood  of 
your  house.  No.  60  Liber tv  street,  said  city,  and  that  your  said  house 
is  occupied -and  used  as  a  bawdy-house,  and  that  I  require  you  to  make 
application  for  the  removal  of  the  person  so  using  and  occupying  the 
same.  In  case  you  do  not  make  sucn  application  within  five  days  after 
the  service  upon  you  of  this  notice;  or,  having  made  it,  do  not  in 
good  faith  diligently  prosecute  it,  I  will,  by  virtue  of  section  2237  of  the 
Code  of  Civil  Procedure,  make  and  prosecute  such  application,  to  the 
end  that  said  nuisance  may  be  abated* 

Samuel  Hayes. 

§  2238.  The  judge  or  justice,  to  whom  a  petition  is  presented,  as  prescribed  in 
either  of  the  foregoing  sections  of  this  title,  must  thereupon  issue  a  precept,  di- 
rected to  the  person  or  persons  designated  in  the  petition  as  being  in  possession 
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of  the  property,  aud  requiring  bim  or  them  forthwith  to  remove  from  the  prop- 
erty, describing  it,  or  to  show  cause,  before  him,  at  a  time  and  place  specified  in 
the  precept,  why  possession  of  the  property  should  not  be  delivered  to  the  peti- 
tioner, or,  in  the  case  specified  in  the  last  section,  to  the  owner  or  landlord.  The 
precept  most  be  returnable,  not  less  than  three  nor  more  than  five  days  after  it  is 
issued  ;  except  that,  where  the  proceeding  is  taken,  upon  the  ground  that  a  ten- 
ant continues  in  possession  of  demised  premises,  after  the  expiration  of  his  term, 
without  the  permission  of  his  landlord,  and  the  application  is  made  on  the  day  of 
the  expiration  of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may,  in  the 
discretion  of  the  judge  or  justice,  be  made  returnable  on  the  day  on  which  it  is 
issued,  at  any  time  after  twelve  o'clock,  noon,  and  before  six  o'clock  in  the  after- 
noon. 

The  summons  need  not  show  that  the  premises  are  situated  within 
the  judicial  district  in  the  city  of  New  York  in  which  the  proceed- 
ings are  instituted,  it  is  sufficient  if  it  properly  describe  the  prem- 
ises. People  V.  KelZyy  20  Hun,  549.  The  summons  must  be  di- 
rected to  the  tenant  or  occupant  by  name,  and  where  the  dii-ection 
was  left  in  blank,  the  proceedings  were  held  to  be  defective,  though 
service  was  made  npon  the  proper  party,  aud  an  appearance  by  the 
tenant,  for  the  purpose  of  objecting,  is  not  a  waiver  of  the  defect. 
The  premises  too  must  be  properly  described.  Cunniiigham  v. 
Oodetj  4  Den.  71 ;  Hill  v.  Stocking^  6  Hill,  314 ;  Dexiel  v.  Rust^ 
24  Barb.  438.  Where  the  proceedings  were  instituted  against 
two,  both  of  whom  were  named  in  the  affidavit,  and  the  summons 
was  directed  to  one  of  them,  and  "  any  other  person  in  possession 
of  the  premises,"  and  both  appeared  before  the  officer,  made  affi- 
davit and  had  a  trial  by  jury  without  objecting  to  the  summons,  it 
was  held  it  was  sufficient.  SimB  v.  Humphrey^  4  Den.  185.  In  a 
case  of  holding  over  the  term  without  permission,  it  was  held  that 
it  is  discretionary  with  the  magistrate,  when  the  summons  is  not  is~ 
sued  on  the  same  day  the  terra  expires,  to  make  the  summons  re- 
turnable on  any  day  within  the  five  days.  Bvshnell  v.  Ostrander^ 
30  How.  93.  But  it  is  held  on  the  contrary,  that  a  summons 
issued  on  the  last  day  of  the  term  may  be  made  returnable  on 
the  same  day,  but  not  on  the  day  following.  Luhra  v.  CommarSy 
30  Hun,  468.  And  the  same  rule  is  held  in  People  v.  Laney  2 
T.  &  C.  522.  The  summons  in  a  proceeding  by  a  claimant  under 
a  tax  deed  in  Brooklyn  should  be  returnable  in  not  less  than 
three  days,  nor  more  than  five  days ;  one  returnable  on  the  same 
day  is  unauthorized  and  confers  no  jurisdiction.  People  v.  An- 
drewSy  52  N.  Y.  445.  The  summons  should  require  the  defend- 
ant forthwith  to  remove  from  the  premises,  or  show  cause  why  pos- 
session of  the  premises  should  not  be  delivered  to  the  landlord. 
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Deuel  V.  Ruat^  24  Barb.  438.  A  gutnmons,  returnable  on  the  day 
on  which  it  was  issued,  gives  no  jurisdiction,  exuept  in  case  of  hold- 
ing over  by  a  tenant  after  expiration  of  his  term.  People  v.  An- 
drews^ 52  N.  Y.  445.  A  summons  issued  on  the  21st  day  of  No- 
vember, and  returnable  on  the  25th,  is  returnable  in  not  less  than 
three  nor  more  than  five  days,  and  is  properly  served  on  the  23d,  at 
least  two  days  before  the  return  day.  People  v.  Mwrvin  Safe  Co.^ 
5  Hun,  218.  A  clerical  error  in  preparing  the  copy  of  the  sum- 
mons, so  that  it  is  made  returnable  at  an  earlier  day  than  that  speci- 
fied in  the  original,  will  not  render  the  proceedings  nugatory  where 
the  tenant  appears  in  accordance  with  the  copy  served,  and  makes 
no  objection  to  the  error,  in  such  case  the  assent  of  the  parties  that 
the  summons  was  returnable  on  the  day  specified  will  of  itself  con- 
fer jurisdiction,  although  the  day  specified  in  the  original  falls  on 
Sunday.  Nefmetty  v.  Naylor^  100  N.  Y.  562.  The  precept  to  dis- 
possess a  tenant  holding  over  after  the  expiration  of  his  term  must 
be  returnable  not  less  than  three  days  after  its  issue.  It  cannot  be 
returnable  the  day  after  issue,  and  gives  no  jurisdiction.  Luhrs  v. 
Commoas^  13  Abb.  N.  C.  88.  An  error  in  the  summons  and  judg- 
ment by  which  the  premises  appear  larger  than  those  described  in 
the  affidavit,  and  larger  than  those  actually  occupied,  is  clerical 
merely,  and  does  no  harm.  Warrk^er  v.  Henderson^  13  Week.  Dig. 
143.  Where  the  summons  was  made  returnable  on  December  10, 
which  was  Sunday,  but  in  the  copy  served,  the  return  day  was 
stated  to  be  December  9,  and  on  that  day  parties  appeared  and 
consented  to  proceed  without  any  objection  being  taken  on  account 
of  the  mistake,  held^  that  it  was  thereby  waived,  and  the  assent  to 
proceed  conferred  jurisdiction,  and  the  question  could  not  be  re- 
viewed in  a  collateral  proceeding.  Nenxeiiy  v.  Nayloi\  100  N*.  Y. 
562. 

Precedent  for  Fonn  of  Precept 
Before  Hon.  William  S.  Kenyon,  County  Judge. 


James  Major 

agat. 

George  Jefferson. 


The  People  of  the  State  of  New  York  to  George  Jefferson,  tefuint 
above  named : 
You  are  hereby  required  forthwith  to  remove  from  the  premises 
designated  and  described  as  follows,  to-wit:  The  dwelling  situated  and 


312     Summary  Pbockbdings  to  Recover  Beal  Propertt. 

known  as  No.  29  Broad  street,  in  the  city  of  Kingston,  or  to  show 
cause  before  Hon.  William  8.  Kenton,  county  judge,  at  the  court* 
room  of  said  county  judge,  in  the  city  of  Kingston,  on  the  9th  day  of 
September,  1886,  at  ten  o'clock  in  the  forenoon  of  that  day,  why  the 
possession  of  the  said  premises  should  not  be  delivered  to  the  lanalord. 
Dated  the  bth  day  of  September^  1886. 

William  S.  Kenyon, 

Ulster  County  Judge. 

§  3289.  In  the  cltj  of  New  York,  where  the  application  is  made  to  a  District 
Court,  the  petition  must  be  filed  with,  and  the  precept  must  be  issued  by,  the 
clerk  of  the  court;  and  the  precept  must  be  made  returnable  before  the  court,  at 
the  place  designated,  pursuant  to  law,  for  holding  the  court;  and  all  subsequent 
proceedings  in  the  cause  must  be  had  at  that  place,  except  as  otherwise  prescribed 
in  section  two  thousand  two  hundred  and  forty-six  of  this  act.  If,  upon  the  re- 
turn of  the  precept  or  upon  an  adjourned  day,  the  justice  is  unable,  by  reason 
of  absence  from  the  court-room  or  sickness,  to  hear  the  cause,  or  it  is  shown  by 
affidavit  that  he  is  for  any  reason  disqualified  to  sit  in  the  cause,  or  is  a  neces- 
sary and  material  witness  for  either  party,  a  Justice  of  any  other  District  Court 
of  the  city  may  act  in  his  place  at  the  same  court-room. 

§  2240.  The  precept  must  be  served  as  follows: 

1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or,  if  it  is  directed  to  a 
corporation,  to  an  officer  of  the  corporation,  upon  whom  a  summons,  issued  out 
of  the  Supreme  Court,  in  an  action  against  the  corporation,  might  be  served,  a 
copy  of  the  precept,  and  at  the  same  time  showing  him  the  original. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides  in  the  city  or  town  in 
which  the  property  is  situated,  but  is  absent  from  his  dwelling-house,  service 
may  be  made  by  delivering  a  copy  thereof  at  his  dwelling-house,  to  a  person  of 
suitable  age  and  discretion,  who  resides  there;  or,  if  no  such  person  can,  with 
reasonable  diligence,  be  found  there,  upon  whom  to  make  service,  then  by  delivr 
ering  a  copy  of  the  precept,  at  the  property  sought  to  be  recovered,  either  to 
some  person  of  suitable  age  and  discretion  residing  there,  or  if  no  such  person 
can  be  found  there,  to  any  person  of  suitable  age  and  discretion  employed  there. 

8.  Where  service  cannot,  with  reasonable  diligence,  be  made,  as  prescribed  in 
either  of  the  foregoing  subdivisions  of  this  section,  by  affixing  a  copy  of  the 
precept  upon  a  conspicuous  part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued,  it  must  be  served 
at  least  two  hours  before  the  hour  at  which  it  is  returnable;  in  every  other  case, 
it  must  be  served  at  least  two  days  before  the  day  on  which  it  is  returnable. 

An  affidavit  that  the  copy  was  left  with  a  pei*son  residing  on  the 
premises  is  insufficient,  as  not  showing  the  absence  of  the  defendant 
or  that  the  copy  was  left  with  a  proper  person,  as  required  by  stat- 
ute, and  the  service  bad,  if  it  fails  to  show  the  place  where  it  was 
left  is  the  plaintiffs  residence.  Cameron  t.  McDonoJd^  1  Hill, 
512;  People  v.  Matthews,  43  Barb.  168;  affirmed,  38  K  T,  461. 
It  was  held  under  the  statute  that  the  proof  was  insufficient  where 
it  was  alleged  the  service  was  upon  an  under-tenant  on  the  demised 
premises,  and  that  the  tenant  was  absent  from  his  residence  without 
stating  that  his  residence  was  on  the  demised  premises.    People  v. 
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I^laUj  43  Barb.  116.  If  the  snmmons  is  directed  to  the  original 
lessee,  but  served  only  on  an  under-tenant  in  person,  the  service  is 
insufficient ;  it  should  be  served  on  both.  Matter  of  Olenn^  1  How. 
213.  A  slight  and  immaterial  variance  between  the  original  sum- 
mens  and  the  copy  served,  where  the  person  is  not  misled  thereby, 
will  be  disregarded.  People  v.  Flannigan^  3  "Week.  Dig.  579. 
Where  service  is  sworn  to,  as  being  of  a  date  prior  to  the  date  of  the 
summons  itself,  the  variance  is  fatal ;  it  is  not  a  mere  clerical  error 
that  may  be  corrected.  People  v.  Boardman^  4  Keyea,  59.  Ser- 
vice on  the  general  agent  of  a  corporation  is  sufficient.  People  v. 
City  of  Troy^  6  Alb.  L.  J.  326.  An  affidavit  of  service  of  sum- 
mons on  two  absent  tenants,  showing  that  the  service  was  made  on 
both  tenants  by  leaving  one  copy  of  the  summons  with  a  person  of 
mature  age  and  discretion,  will  not  give  jurisdiction.  People  v.  De 
Campy  12  Hun,  378.  A  return  by  the  constable  of  service  on  the 
defendant  personally,  by  leaving  the  original  and  delivering  a  copy 
thereof,  is  due  proof  of  service.  People  v.  Lamh,  10  Hun,  348. 
Personal  service  of  a  snmmons,  out  of  the  jurisdiction  of  the  court 
or  magistrate  issuing  it,  is  invalid.  Beach  v.  Bainhridgey  7  Hun, 
81.  In  summary  proceedings  under  Laws  of  1854,  chapter  863,  as 
amended  by  Laws  of  1873,  for  possession  of  premises  claimed  under 
a  tax  sale,  service  of  notice  must  be  proved  by  common-law  evi- 
dence; a  copy  of  the  notice  with  affidavit  is  not  sufficient.  PeopU 
V.  Walsh^  87  N.  T.  481.  An  objection  to  the  regularity  of  the 
service  of  the  summons,  which  is  taken  preliminarily  and  overruled, 
and  an  exception  taken,  is  not  waived  by  a  subsequent  appearance 
on  the  hearing.  People  v.  Fowler ^  2  Week.  Dig.  560.  And  in  People 
V.  JohnsoTiy  IT.  &  0.  578,  following  4  Denio,  71,  it  is  held  that 
an  appearance  for  the  sole  purpose  of  objecting  is  not  a  waiver  of 
any  previous  defects  in  the  proceeding.  An  omission  to  show  the 
original  summons  renders  the  service  irregular.  DueU  v.  liiMty  24 
Barb.  438. 

§  2341.  A  person,  to  whom  a  copy  of  a  precept,  directed  to  another,  is  deliv- 
ered, as  prescribed  in  this  title,  must,  without  any  avoidable  delay,  deliver  it  to 
the  person  to  whom  it  is  directed,  if  he  can  be  found  within  the  same  town  or 
city;  or,  if  he  cannot  be  so  found,  to  his  agent  therein;  and  if  neither  can  be  so 
foand,  after  the  exercise  of  reasonable  diligence,  before  the  time  when  the  pre- 
cept is  retumable,  to  the  judge  or  justice  who  issued  the  same,  at  the  time  of 
the  return  thereof,  with  a  written  statement  indorsed  thereupon,  that  he  has 
been  unable,  after  the  exercise  of  reasonable  diligence,  to  find  the  person  to  whom 
the  precept  is  directed,  or  his  agent,  within  the  town  or  city.  A  person,  who 
willfully  violates  any  provision  of  this  section,  is  guilty  of  a  misdemeanor; 
and,  if  he  is  a  tenant  upon  the  property,  forfeits  to  his  landlord  the  value  of 
40 
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three  years'  rent  of  the  premises  occupied  bj  him.  A  copy  of  this  section  must 
be  indorsed  upon  each  copy  of  a  precept,  served  otherwise  than  personally  upon 
the  person  to  whom  it  is  directed. 

§  2248.  Where  the  case  is  within  section  two  thousand  two  hundred  and  thirty- 
seven  of  this  act,  the  precept  must  be  directed  to  and  served  upon  the  owner  or 
landlord,  or  his  agent,  and  also  upon  the  tenant  or  occupant  of  the  property. 
Either  or  both  of  them  may,  upon  the  return  day,  appear  and  show  cause  why 
the  tenant  or  occupant  should  not  be  removed  from  the  property. 

^  2248.  At  the  time  when  the  precept  is  returnable,  the  petitioner  must,  unless 
the  adverse  party  appears,  make  due  proof  of  the  service  thereof,  showing  the 
time,  and  the  place  and  manner  of  service;  and,  unless  service  was  made  person- 
ally upon  the  adverse  party,  or  by  affixing  a  copy  of  the  precept,  the  name  of  the 
person  to  whom  a  copy  of  the  precept  was  delivered,  if  his  name  can  be  ascer- 
tained with  reasonable  diligence.  Where  service  is  made  by  sheriff,  constable 
or  marshal,  it  may  be  proved  by  his  certificate,  stating  the  facts. 

The  constable  who  mado  the  service  may  be  sworn  and  testify  to 
the  facts  relating  thereto,  even  though  he  may  have  made  a  written 
return  by  affidavit,  and  if  due  service  is  proved  by  such  evidence, 
that  is  sufficient  to  give  jurisdiction.  Holmison  v.  McManus,  4 
Lans.  380.  The  certificate  of  the  constable  showing  due  service  on 
the  defendant  personally,  by  showing  the  original  and  delivering  a 
copy  thereof  to  him,  is  due  proof  of  the  service  thereof.  People  v. 
Lamb^  10  Hun,-  348.  If  the  return  is  defective,  it  may  be  amended 
at  any  time  before  judgment,  and  the  power  of  amendment  does 
not  depend  upon  the  appearance  of  defendant  in  the  proceeding. 
The  return  to  a  precept  in  summary  proceedings  cannot  be  shown 
to  be  false  in  another  action,  for  the  purpose  of  defeating  an  action 
and  rendering  parties  enforcing  it  trespassers.  Feickert  v.  Freisen^ 
1  City  Ct.  369.  An  affidavit  that  a  summons  was  served  **by 
affixing,  and  leaving  so  affixed,  a  true  copy  of  the  summons  upon  a 
conspicuous  part  of  the  premises,  there  being  no  person  residing  on 
or  emploj^ed  on  said  premises,"  is  not  sufficient,  as  it  does  not  show 
that  defendant  had  no  residence  in  the  city,  or  if  he  had  one,  that 
no  person  of  suitable  age  or  discretion  upon  whom  service  might  be 
made  could  be  found  there.  Beach  v.  Bainbridge^  7  Hun,  81.  An 
affidavit  in  proceedings  against  one  of  service  upon  another  named 
*'  residing  on  the  premises,"  the  first  person  being  absent,  is  insuffi- 
cient. Cameron  v.  McDonald,  1  Hill,  512.  An  affidavit  of  ser- 
vice which  does  not  show  that  the  copy  was  left  with  a  person  of 
mature  age  at  the  last  or  usual  place  of  residence  of  the  defendant, 
is  defective.  People  v.  MatthewSy  43  Barb.  168 ;  affirmed,  38  N. 
T.  451.  An  affidavit  which  alleges  service  on  an  under-tenant  on 
the  demised  premises,  and  that  the  tenant  was  absent  from  his  last 
and  usual  residence,  without  stating  that  such  residence  is  on  the 
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demised  premises,  gives  no  jurisdiction.  People  v.  Piatt ^  43  Barb. 
116.  A  failure  to  appear  admits  the  landlord's  right, and  precludes 
an  objection  on  certiorari  to  the  regularity  of  the  proceedings.  As 
to  waiver  hj  appearance,  and  other  decisions  as  to  service,  see  sec- 
tion 2240. 

Precedent  for  Proof  of  Persoiial  Service. 

Ulster  County,  55.: 

John  Glennon,  of  the  city  of  Kingston,  said  county,  being  duly 
sworn,  says  that  he  did  on  the  24th  day  of  December,  1886,  at  ten 
o'clock  in  the  forenoon,  at  No.  76  Crown  street,  in  the  said  city,  serve 
the  within  precept  on  Norman  Garrison,  the  tenant  therein  named, 
by  delivering  to  him  personally  a  true  copy  thereof,  and  at  the  same 
time  showing  him  the  original,  and  that  deponent  is  twenty-one 
years  of  age  and  upwards. 

{Jurat.)  {Signature^) 

Precedent  for  Proof  of  Service  on  Person  of  Mature  Age. 

Ulster  County,  ss.: 

John  Glennon,  of  the  city  of  Kingston,  said  county,  being  duly 
sworn,  says  that  he  did  on  the  13th  day  of  August,  1886,  at  11  o'clock 
and  45  minutes  in  the  forenoon,  serve  the  within  precept  on  Henry 
Briggs,  the  tenant  therein  named,  by  leaving  a  true  copy  thereof  at 
his  dwelling-house.  No.  137  James  street,  in  the  said  city,  with  George 
Simpson,  wno  is  a  person  of  suitable  age  and  discretion,  who,  at  the 
time  of  the  said  service  was  on,  and  who  resides  on  the  said  premises, 
at  the  same  time  showing  him  the  original;  and  that  the  said  Henry 
Briggs,  tenant,  was,  at  the  time  of  such  service,  absent  from  his  said 
dwellinff-house  and  residence,  and  that  a  copy  of  section  2241  of  the 
Code  01  Civil  Procedure  was  indorsed  on  the  copy  precept  so  served. 

{Jurat,)  {Signature. ) 

Precedent  for  Proof  of  Conspicuous  Place  of  Service. 
Ulster  County,  ss.: 

Charles  Link,  of  the  city  of  Kingston,  said  county,  being  duly 
sworn,  says  that  he  did  on  the  4th  day  of  April,  1887,  at  four  o'clock 
in  the  afternoon,  serve  the  within  precept  on  Mary  Bannon,  tenant 
therein  named,  by  affixing  the  same  on  a  conspicuous  part  of  the 
premises  within  described,  to-wit  (here  describe  property  and  place 
of  affixing  notice),  and  that  the  said  Mary  Bannon  was  absent  from 
said  premises  at  the  time  of  said  services,  and  that  said  premises  are 
her  dwelling-house  and  place  of  residence,  and  that  there  was  no  per- 
son residing  or  employed  on  said  premises  at  the  time  of  said  serv- 
ices, and  that  a  copy  of  section  2241  of  the  Code  of  Civil  Procedure 
was  indorsed  on  said  copy  precept. 

{Jurats)  {Signature. ) 

§  2244.  [Amended,  1882.]  At  the  time  when  the  precept  is  returnable,  without 
waiting  as  prescribed  in  an  action  before  a  justice  of  the  peace,  or  in  a  District 
Court  of  the  city  of  New  York,  the  person  to  whom  it  is  directed,  or  hLs  land- 
lord, or  any  person  in  possession  or  claiming  possession  of  the  premises,  or  a  part 
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thereof,  may  file,  with  the  judge  or  justice  who  issued  the  precept,  or  with  the 
clerk  of  the  court;  a  written  answer,  verified  in  lilse  manner  as  a  verified  answer 
in  an  action  in  the  Supreme  Court,  denying  generally,  the  allegations,  or  specifi- 
cally'any  material  allegation  of  the  petition. 

The  denial  in  the  defendant's  affidavit  should  be  express  and  posi- 
tive, and  not  circumstantial  and  argumentative.  Nihlo  v.  Posies 
Administrators^  25  Wend.  284.  But  it  is  sufficient  if  in  gen- 
eral terras  it  denies  each  and  every  allegation  contained  in  the  affi- 
davit of  the  landlord.  People  v.  Coles^  42  Barb.  96.  Where  two 
tenants  hold  under  a  joint  demise  to  both,  the  affidavit  of  one  of 
them,  that  the  rent  has  not  been  demanded  of  him,  does  not  raise  an 
issue  demanding  a  jury.  Oeisler  v.  Acoata^  9  N.  Y.  227.  The  al- 
legations in  the  landlord's  affidavit,  not  denied,  will  be  deemed  tme. 
People  V.  Teed,  48  Barb.  424 ;  McOuire  v.  Dlrich,  2  Abb.  28.  An 
affidavit  which  attempts  to  show  a  former  adjudication  must  show 
what  issue  was  joined,  and  on  what  ground  judgment  was  given. 
Geisler  v.  Acosta^  9  N.  Y.  227.  The  tenant  must  put  in  a  verified 
answer ;  as  the  Code  now  stands  a  counter  affidavit  cannot  be  accepted 
as  a  valid  plea.  Tuelin  v.  Meade,  1  McCarty's  Giv.  Pro.  446. 
Judgment  by  default  may  be  entered  at  the  return  of  the  summons; 
the  justice  is  not  obliged  to  wait  an  hour  as  in  civil  actions.  Mor- 
dant V.  Miles,  1  Abb.  N.  C.  300.  The  tenant  is  estopped  from  dis- 
puting his  landlord's  title  when  the  conventional  relation  exists. 
People  V.  Kelsey,  38  Barb.  269 ;  Spraker  v.  Cook,  16  N.  Y.  567. 
But  he  may  show  that  such  title  has  terminated,  either  by  its  own 
limitation,  or  by  conveyance,  or  by  operation  of  law.  Jackson  v. 
Davis,  5  Cow.  123 ;  Bv^k  v.  Binninger,  3  Barb.  391 ;  Capex  v. 
Parker,  3  Sandf.  662 ;  Despard  v.  WaXbridge,  15  N.  Y.  374.  On 
sale  under  execution,  if  judgment  and  execution  are  regular  on 
their  face,  it  is  sufficient.  Brown  v.  Betts,  13  Wend.  29.  Nor 
under  the  same  case,  can  a  tenant  show  a  breach  of  landlord's  agree- 
ment to  construct  premises  in  a  proper  manner.  Where  a  landlord 
is  bound  by  covenants  for  quiet  enjoyment,  which  would  be  violated 
by  dispossessing  the  tenant,  this  constitutes  a  defense.  Buck  v.  Bittr 
ninger,  3  Barb.  391.  The  under-tenant  has  a  right  to  deny  the  non- 
payment of  rent  by  the  tenant,  and  to  controvert  the  allegations  of 
the  landlord,  and  to  a  trial  of  the  issues  so  raised.  People  v.  CaHa- 
han,  8  Week.  Dig.  297.  The  rule  that  a  tenant  cannot  dispute  the 
title  of  his  landlord  does  not  apply  to  a  case  where  a  person  in  pos- 
session denies  the.  facts  on  which  the  precept  is  issued.  He  may 
show  that  the  alleged  lease  was  executed  under  and  in  pursuance  of 
a  usurious  agreement  and  is  void,  so  that  the  relation  of  landlord 
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and  tenant  does  not  exist.  People  v.  Howlett^  76  N.  Y.  674. 
Fraud  in  obtaining  an  alleged  lease  is  not  an  issue  to  be  tried  in  sum- 
mary proceedings.  Becker  v.  Churchy  5  State  Rep.  97 ;  S.  C,  42 
Hun,  258.  The  discontinuance,  on  the  landlord's  motion,  of  sum- 
mary proceedings  on  the  trial  of  an  issue  as  to  tenancy  is  not  an  ad* 
judication  which  bars  a  subsequent  action  for  rent.  Oillilan  v. 
Sprdity  41  How.  27.  As  to  how  far  sickness  in  the  family  of  the 
tenant  will  be  a  defense  to  proceedings,  see  Tuomy  v.  Dunn,  42 
N.  Y.  Super.  291.  It  is  not  competent  for  the  tenant  in  these  pro- 
ceedings to  show  a  breach  of  the  landlord's  agreement  to  construct 
the  premises  in  a  proper  manner.     People  v.  jKelsey,  14  Abb.  372.  ( 

A  counter-claim  cannot  be  pleaded  in  these  proceedings.    People  v./^^^  ^  Vl^ 
Walton,  2  T.  &  C.  533.  §  ^"^^^ 

§  2245.  Where  the  application  is  founded  upon  an  allegation  of  forcible  entry 
or  forcible  holding  out,  the  petitioner  must  allege  and  prove  that  he  was  peace- 
ably in  actual  possession  of  the  property,  at  the  time  of  a  forcible  entry,  or  in 
constructive  possession,  at  the  time  of  a  forcible  holding  out;  and  the  adverse 
party  must  either  deny  the  forcible  entry,  or  tiie  forcible  holding  out,  or  allege  in 
his  defense,  that  he,  or  his  ancestor,  or  those  whose  interest  he  claims,  had  been 
in  quiet  possession  of  the  property,  for  three  years  together  next  before  the  al- 
leged forcible  entry  or  detainer;  and  that  his  interest  is  not  ended  or  determined, 
at  the  time  of  the  trial. 

Actual  occupancy  at  time  of  entry  is  not  necessary  in  order  to 
entitle  the  person  injured  to  proceed  under  the  statute.  Naked 
prior  possession  is  enough  prima  facie  as  against  a  stranger  who 
shows  no  right  to  possession.  People  v.  Field,  52  Barb.  198.  But 
proof  that  at  the  time  of  the  alleged  forcible  entry  and  detainer,  and 
for  a  long  time  previous,  the  defendants  had  been  in  peaceable  posses- 
sion of  the  premises  in  question,  and  that  the  defendants  had  never 
been  in  possession,  was  held  to  be  relevant  to  the  questions  before  the 
jury  as  going  to  show  that  the  defendants  had  not  made  a  forcible 
entry  within  the  intent  of  the  statute.  People  v.  Witaoriy  13  How. 
446.  Valid  right  of  possession  by  occupant  need  not  be  shown,  it 
is  enough  that  he  be  in  peaceable  and  quiet  occupancy  at  least,  un- 
less a  mere  trespasser,  as  against  complainant.  Where  the  defendant 
removed  buildings  from  the  premises  and  intruded  on  the  posses- 
sion with  a  number  of  men,  it  was  enough  to  send  the  case  to  the 
jury.     People  v.  Field,  52  Barb.  198. 

Since,  in  proceedings  to  remove  a  person  under  the  statute, 
the  petition  must  allege  either  an  actual  or  constructive  possession, 
a  petition  alleging  a  peaceable  entry  by  the  petitioner,  and  a  forcible 
ejection  from  the  premises  by  the  defendant,  is  insufficient.     Kent 
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.V.  SturgeSy  Abbott's  Annual,  1884,  p.  303.  The  examination  of 
witnesses  must,  however,  be  confined  to  the  appropriate  statutory 
subjects  of  inquiry,  and  defendant  cannot  show  or  avail  himself  of 
any  possession  in  a  stranger.  Carter  v.  Newboldy  7  How.  166.  Nor, 
on  the  other  hand,  can  the  party  instituting  proceedings  set  up  a 
claim  of  title  in  the  State,  or  any  one  else  in  hostility  to  that  under 
which  he  holds.  People  v.  Fidd^  supra.  The  questions  to  be  tried 
are  possession  and  the  forcible  character  of  obtaining  or  holding  it, 
not  the  right  of  possession.     People  v.  Porter ^  7  How.  441. 

Precedent  for  Form  of  Petition  for  Forcible  Entry  and  Detained'. 

To  Hon.  William  S.  Kenyon,  County  Judge  of  Ulster  County: 

The  petition  of  Joseph  G.  Krom,  of  the  city  of  Kingston,  Ulster 
county,  respectfully  shows  that  he  is  the  owner  m  fee  of  the  premises 
hereinafter  mentioned,  and  that  before  and  on  the  28th  day  of  Novem- 
ber last,  and  thence  hitherto,  he  as  such  owner  was  in  the  lawful, 
actual  and  peaceable  occupation  and  possession  of  said  premises,  to- 
wit:  (here  insert  description  of  property.) 

That  while  your  petitioner  was  so  in  such  lawful,  actual,  peaceable 
occupation,  and  on  or  about  the  day  and  year  last  aforesaid,  certain 
persons,  among  othera  James  Dunnigan  and  Frank  Banks,  did  unlaw- 
fully, and  against  the  will  of  your  petitioner,  make  an  unlawful  and 
forcible  entry  into  and  upon  said  premises  with  a  strong  hand,  and 
multitude  of  men,  and  did  then  and  there  unlawfully  and  forcibly 
eject  and  expel  your  petitioner  and  his  family,  employees  and  agents, 
from  said  premises,  and,  in  like  manner,  on  said  28th  day  of  Novem- 
ber last,  and  on  divers  days  and  times  since  the  said  28th  day  of  No- 
vember, did  hold  the  possession  of  said  premises  by  force,  and  that 
the  said  James  Dunnigan  and  Frank  Banks  have  ever  since  held,  and 
still  unlawfully  and  forcibly  hold  in  like  manner,  your  petitioner 
and  his  family  out  of  possession  of  said  premises,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided.  Your  petitioner, 
therefore,  prays  for  a  final  order  to  remove  the  said  James  Dunnigan 
and  Frank  Banks  from  the  possession  of  said  premises. 

Dated  Kingston,  December  13,  1886.  Joseph  G.  Kkom. 

{Add  verification,) 

Precedent  for  Precept. 

To  James  Dunnigan,  Fkank  Banks,  and  every  person  in  possession 
of  the  premises  hereinafter  described,  or  claiming  the  possession 
thereof: 

Whereas,  Joseph  G.  Krom  has  presented  to  me  his  petition  in 
writing,  subscribed  by  him  and  duly  verified  by  his  oath,  which  said, 
petition  sets  forth  that  he,  the  said  Joseph  G.  Krom,  is  the  owner  of 
the  premises  hereinafter  mentioned,  and  that  on  the  28th  day  of  No- 
vember last,  he,  as  such  owner,  was  in  the  lawful  and  actual  possession 
and  occupation  of  said  premises,  and  while  he  was  in  such  lawful  and 
actual  occupation,  and  on  or  about  the  day  and  year  last  aforesaid, 
you,  the  said  James  Dunnigan  an(3  Frank  Banks,  did  make  a  forcible 
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entry  into  and  upon  said  premises,  and  did  forcibly  eject  the  said  pe- 
titioner therefrom,  and  that  you  in  like  manner  still  hold  the  said 
petitioner  out  of  the  possession  of  the  said  premises,  as  by  reference 
to  said  petition  will  appear:  This,  therefore,  is  to  require  you,  and 
each  of  you,  forthwith  to  remove  from  said  premises,  to-wit:  (here 
describe  property)  or  show  cause  before  me,  county  judge  of  Ulster 
county,  at  the  chambers  of  the  county  judge,  in  the  city  of  Kingston, 
on  the  18th  day  of  December,  1886,  at  one  o'clock  in  the  afternoon, 
why  possession  of  said  premises  should  not  be  returned  to  the  said 
Joseph  G.  Krom,  the  petitioner. 

Witness,  Hon.  William  S.  Kenyon,  county  judge  of  Ulster  county, 
at  said  city  of  Kingston,  December  14,  1886. 

William  S.  Kenyon, 

County  Judge  of  Ulster  County. 

Precedent  for  Warrant. 

To  the  Sheriff  of  the  County  of  Ulster : 

Whereas,  Joseph  G.  Krom,  by  petition  duly  made  and  verified  by 
him  and  presented  to  me,  county  judge  of  Ulster  county,  did  allege 
and  prove  that  he  was  peaceably  in  actual  possession  of  (nere  describe 
property),  and  that  James  Dunnigan  and  Frank  Banks,  on  the  28th 
day  of  November,  1886,  with  strong  hand  and  a  multitude  of  people, 
did  make  forcible  entry  into  and  upon  said  premises,  and  did  wrong- 
fully exclude  the  said  Joseph  G.  Krom  therefrom,  and  has  ever  since 
wi-ongfuUy  held  the  said  Joseph  G.  Krom  out  of  possession  of  said 
property: 

Whereupon,  I  issued  a  precept  requiring  the  said  James  Dunnigan 
and  Frank  Banks  forthwith  to  remove  from  the  said  premises, 
or  show  cause  before  me  at  a  certain  time,  now  passed,  why  the 
possession  of  the  said  premises  should  not  be  delivered  to  the  said 
petitioner;  and  no  good  cause  having  been  shown,  or  any  way  appear- 
ing to  the  contrary,  and  due  proof  of  the  service  of  such  precept  hav- 
ing been  made  to  me:  Therelbre,  in  the  name  of  the  people  of  the 
State  of  New  York,  you  are  commanded  to  remove  the  said  James 
Dunnigan  and  Frank  Banks,  and  all  persons,  from  the  said  premises, 
and  put  the  petitioner  in  full  possession  thereof. 

In  witness  whereof,  I  have  subscribed  to  these  presents  this  28th 
day  of  December,  1887. 

William  S.  Kenyon, 

County  Judge  of  Ulster  County. 

§  2246.  In  a  District  Court  of  the  city  of  New  York,  at  the  time  of  joining  issue, 
the  justice  sitting  in  the  cause  may,  in  his  discretion,  upon  motion  of  either  party, 
or,  if  no  justice  is  present,  the  clerk  may,  by  consent  of  both  parties,  make  an 
order  transferring  the  cause  for  trial,  to  a  District  Coun  of  an  adjoining  district, 
which  thereupon  has  the  same  jurisdiction  and  power,  at  its  own  court-house,  as 
if  the  property  was  situated  within  its  district. 

§  2347.  [Amended,  1881  and  1882.]  The  issues  Joined  by  the  petition  and  an- 
swer must  be  tried  by  the  judge  or  justice,  unless  either  party  to  such  proceed* 
ings  shall,  at  the  time  designated  in  such  precept  for  showing  cause,  demand  a 
jury,  and  at  the  time  of  such  demand,  pay  to  such  judge  or  justice  the  necessary 
costs  and  expenses  of  obtaining  such  jury.     If  a  jury  be  demanded,  and  such  costs 
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and  expenseB  be  paid,  the  judge  or  justice  with  whom  such  petition  shall  be  filed 
shall  nominate  twelve  reputable  persons,  qualified  to  serve  as  jurors  in  courts  of 
record,  and  shall  issue  his  precept,  directed  to  the  sheriff  or  one  of  the  constables 
of  the  county,  or  any  constable  or  marshal  of  the  city  or  town,  commanding  him 
to  summon  the  person  so  nominated,  to  appear  before  such  judge  or  justice,  at 
such  time  or  place  as  he  shall  therein  appoint,  not  more  than  three  days  from  the 
date  thereof,  for  the  purpose  of  trying  the  said  matters  in  difference.  Six  of  the 
persons  so  summoned  shall  be  drawn  in  like  manner  as  jurors  in  justices'  courts, 
and  shall  be  sworn  by  such  judge  or  justice,  well  and  truly  to  hear,  try  and  de- 
termine the  matters  in  difference  between  the  parties.  After  hearing  the  allega- 
tions and  proofs  of  the  parties,  the  said  jury  shall  be  kept  together  until  they 
agree  on  their  verdict,  by  the  sheriff  or  one  of  his  deputies,  or  a  constable,  or  by 
some  proper  person  app>ointed  by  the  judge  or  justice  for  that  purpose,  who  shall 
be  sworn  to  keep  such  jury  as  is  usual  in  like  cases  of  courts  of  record.  If  such 
jury  cannot  agree  after  being  kept  together  for  such  time  as  such  judg^  or  justice 
shall  deem  reasonable,  he  may  discharge  them  and  nominate  a  new  jury  and  issue 
a  new  precept  in  manner  aforesaid. 

In  a  proceeding  to  remove  a  person  from  a  portion  of  a  pier  de- 
scribed in  the  complaint  by  metes  and  bounds,  if  the  agreement 
proved  at  the  trial  does  not  amount  to  a  lease  of  the  premises  de- 
scribed, the  variance  is  fatal.  People  v.  Cushman^  1  Hun,  73. 
Where  the  facts  put  in  issue  are  the  ownership  of  the  premises,  and 
the  hiring  thereof  to  the  tenant ;  proof  of  a  conveyance  to  the  land- 
lord and  payment  to  him  of  rent  by  the  tenant,  establishes  both 
these  issues  against  the  tenant.  People  v.  Teed,  48  Barb.  424. 
Where  plaintiff  has  given  evidence  tending  to  show  defendant  went 
into  possession  with  his  permission  and  under  an  agreement  to  vacate 
when  requested,  defendant  denying  snch  agreement  and  claiming 
that  she  entered  in  right  of  her  children,  and  that  plaintiff  had  given 
her  the  premises  in  consideration  of  services,  the  defendant  should  be 
allowed  to  introduce  evidence  to  sustain  such  defense.  People  v. 
Zockwood,  3  Hun,  304.  The  lessee  may  show  that  the  instruments 
which  purport  to  create  the  relation  of  landlord  and  tenant  between 
the  parties  constitute  in  fact  a  mortgage  to  secure  the  repayment  of 
a  loan,  and  that  such  mortgage  was  void  for  usury.  It  will  be  pre- 
sumed the  offer  will  be  proved  by  competent  evidence.  People  v. 
Howletty  13  Hun,  138 ;  76  N.  Y.  674.  Proof,  to  the  effect  that  the 
instrument  relied  on  to  show  the  tenancy  as  a  basis  for  a  summary 
proceeding,  is  void  for  fraud  in  its  procurement,  is  not  adifiissible  or 
competent  matter  of  defense.  Becker  v.  Church,  42  Hun,  258 ; 
citing  People  v.  Howlett,  76  N.  Y.  574.  The  taking  of  a  chattel 
mortgage  to  secure  the  payment  of  overdue  rent  at  a  future  day, 
and  also  to  secure  subsequently-accruing  rent,  is  not  a  bar  to  summary 
proceedings  in  case  of  non-payment  of  such  subsequent  installments 
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of  rent.  Proof  of  service  of  notice  to  quit,  when  denied  by  answer, 
shoald  not  be  made  by  affidavit,  but  by  competent  proof.  People 
V.  WaUh,  13  Weekly  Dig.  440. 

§  2248.  At  the  time  when  issue  is  joined,  the  judge  or  justice  may,  in  his  dis- 
cretion, at  the  request  of  either  party,  and  upon  proof  to  his  satisfaction,  by  affi- 
davit or  orally,  that  an  adjournment  is  necessary,  to  enable  the  applicant  to* 
procure  his  necessary  witnesses,  or  by  consent  of  all  the  parties  who  appear, 
adjourn  the  trial  of  the  issue,  but  not  more  than  ten  days,  except  by  consent  of 
all  parties. 

An  adjonmment,  except  at  the  reqnest  of  a  party  to  procnre  his 
witnesses,  it  is  said,  operates  as  a  discontinuance ;  so  held  under  lan- 
guage of  Revised  Statutes,  in  BoUer  v.  Mayor^  40  N.  Y.  Snper. 
523.  But  contra,  Brown  v.  Mayor^  66  N.  T.  385.  The  justice 
loses  jurisdiction  by  an  indefinite  adjournment,  and  the  execution  of 
his  warrant  may  be  stayed  by  injunction.  Kieman  v.  Reming^  2 
How.  (N.  S.)  89.  It  seems  there  is  no  provision  of  the  statute 
authorizing  an  adjournment  after  the  trial,  and  an  indefinite  adjonm- 
ment or  postponement  for  deliberation  and  decision  ousts  the  justice 
of  jurisdiction.  GillUan  v.  SpraM^  41  How.  27.  But  see  People 
V.  Kellyj  20  Hun,  549,  which  holds  that  the  justice  does  not  lose 
jurisdiction  where  adjournment  is  by  consent,  and  that  the  mere  tak- 
ing of  time  after  the  trial  to  consider  the  questions  raised  is  not  in 
the  nature  of  an  adjonmment  The  justice  is  entitled  to  four  days 
in  which  to  render  his  decision.     People  v.  Loomis^  27  Hun,  328. 

Where  the  under-tenant  only  appeared  on  the  return  day,  and  the 
matter  was  then  adjourned  by  consent,  and  on  the  adjourned  day 
judgment  was  rendered  for  the  landlord,  it  was  held  that  there  was 
no  error.     People  v.  Mayor^  66  N.  T.  385. 

§  2249.  If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept,  or  if  the 
verdict  of  the  jury,  or  the  decision  of  the  judge  or  justice,  upon  a  trial  without  a 
jury,  is  in  favor  of  the  petitioner,  the  judge  or  justice  must  make  a  final  order, 
awarding  to  the  petitioner  the  delivery  of  the  i)os8ession  of  the  property;  except 
that,  where  the  case  is  within  section  two  thousand  two  hundred  and  thirty-seven 
of  this  act,  the  final  order  must  direct  the  removal  of  the  occupant.  In  either 
case,  the  final  order  must  award  to  the  petitioner  the  costs  of  the  special  proceed- 
ing. If  the  verdict  or  decision  is  in  favor  of  the  person  answering,  the  judge  or 
justice  must  make  a  final  order  accordingly,  and  awarding  to  him  the  costs  of  the 
special  proceeding. 

A  judgment  in  summary  proceedings  was  set  aside  where  the 

landlord,  to  obtain  it,  promised  to  credit  the  rent  of  sub-tenants 

on  the  lease.    Elverson  v.  Vanderpoel^  69  N.  T.  610.     The  order 

is  to  be  made  as  required  by  statute.    Starkweather  v.  Seeley^  45 

Barb.  164. 

41 
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Precedent  for  Final  Order. 
Before  William  S.  Kenyon,  County  Judge. 


James  Dubois 

agst, 
Samuel  Kline. 


1 


Precept  to  show  cause  returnable  the  24th  day  of  June,  1886,  at  two 
o'clock,  afternoon. 

The  petitioner  appears  on  the  24th  day  of  June  and  demands  the 
possession  of  the  premises  within  mentioned  for  (recite  the  cause). 

The  tenant  appears  (recite  the  facts). 

Final  order  is,  therefore,  made  the  28th  day  of  June,  1886,  in  favor 
of  the  said  petitioner,  and  I  hereby  award  to  the  petitioner  the  deliv- 
ery of  the  possession  of  the  premises  within  described  by  reason  of 
(recite  the  cause),  and  I  hereoy  order  that  a  warrant  issue  to  remove 
the  said  tenant  and  all  persons  from  said  premises,  and  to  put  the 
petitioner  into  full  possession  thereof,  and  I  award  to  the  petitioner 
costs  of  the  said  proceedings. 

William  S.  Kenyon, 

County  Judge  of  Ulster  County. 

%  2250.  [Amended,  1882.]  Costs,  when  allowed,  and  the  fees  of  officers,  except 
where  a  fee  is  specially  given  in  chapter  twenty -one  of  this  act,  must  be  at  the 
rate  allowed  by  law  in  an  action  in  a  justice's  court,  and  are  limited  in  like  man- 
ner, unless  the  application  is  founded  upon  an  allegation  of  forcible  entry  or 
forcible  holding  out;  in  which  case,  the  judge  or  justice  may  award  to  the  suc- 
cessful party  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars  in  addition  to  his 
dislmrsements.  If  the  final  order  is  made  by  a  county  judge,  or  a  special  county 
judge,  or  by  a  mayor  or  recorder,  an  execution  to  collect  the  costs  may  be  issued 
thereupon  as  if  it  was  a  judgment  of  a  justice  of  the  peace  of  the  same  city  or 
county;  and  for  that  purpose  the  officer  takes  the  place  of  a  justice  of  the  peace. 
In  eveij  other  case,  an  execution  may  be  issued  to  collect  the  costs  awarded 
thereby,  as  if  the  final  order  was  a  judgment  rendered  in  the  court,  of  which  the 
judge  or  justice  is  the  presiding  officer. 

It  was  held  in  New  York  Mutucbl  Life  Insurance  Company  v. 
Waldron^  in  Common  Pleas,  reported  in  New  York  Daily  Keg., 
January  6,  1881,  and  11  Week.  Dig.  245,  and  9  Daly,  472,  that  no 
costs  can  be  allowed  beyond  the  marshal's  fees,  where  proceeding  is 
in  District  Court.  The  section  has  since  been  amended.  As  to 
costs  in  New  York  city,  see  Laws  of  18S2,  chap.  410  (Consolida- 
tion Act),  §  1418. 

§  2251.  [Amended,  1882.]  Where  the  final  order  is  in  favor  of  the  petitioner, 
the  judge  or  justice  must  thereupon  issue  a  warrant,  under  his  hand,  directed  to 
the  sheriff  of  the  county,  or  to  any  constable  or  marshal  of  the  city  in  which  the 
property  or  a  portion  thereof  is  situated,  or  if  it  is  not  situated  in  a  city,  to  any 
constable  of  any  town  in  the  county,  describing  the  property  and  commanding 
the  officer  to  remove  all  persons  therefrom;  and  also,  except  where  the  case  is 
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within  section  two  thousand  two  hundred  and  thirtj-seven  of  this  act,  to  put  the 
petitioner  into  the  full  possession  thereof. 

In  case  the  magistrate  refuse  to  issue  the  warrant  on  demand 
after  decision,  mandamus  lies.    People  v.  WiUia^  5  Abb.  205. 

Precedent  for  Warrant. 

To  the  Sheriff  of  Ulster  County : 

Whereas,  Cornelius  Van  Ootfc,  by  petition  made  and  verified  by 
him  and  presented  to  me,  county  judge  of  Ulster  county,  did  allege 
and  prove  that  (here  recite  facts  stated  in  petition).  Whereupon,  I 
issued  a  precept,  requiring  the  said  Lament  Jones  forthwith  to  re- 
move from  the  said  premises,  or  show  cause  before  me  at  a  certain 
time,  now  passed,  why  the  possession  of  the  said  premises  should  not 
be  delivered  to  the  said  petitioner.  And  no  good  cause  having  been 
shown,  or  any  way  appearing  to  the  contrary,  and  due  proof  of  the 
service  of  such  precept  having  been  made  to  me:  Therefore,  in  the 
name  of  the  people  of  the  State  of  New  York,  you  are  commanded 
to  remove  the  said  Lament  Jones,  and  all  persons,  from  the  said  prem- 
ises, and  put  the  petitioner  in  full  possession  thereof. 

In  witness  whereof,  I  have  subscribed  to  these  presents,  the  28th 
day  of  June,  1886, 

William  S.  Kenyok, 

County  Judge  of  Ulster  County. 

§  2252.  The  officer,  to  whom  the  warrant  is  directed  and  delivered,  must  exe- 
cute it,  according  to  the  command  thereof,  between  the  hours  of  sunrise  and 
sunset. 

In  the  absence  of  special  direction  by  the  landlord,  he  cannot  be 
held  liable  for  any  abuse  of  process  by  the  officer.  Welch  v.  Cooh- 
rauy  63  N.  Y.  181.  But  where  the  landlord  directs  the  removal  of 
the  property  of  the  tenant,  or  that  of  others,  in  the  landlord's  pos- 
session, he  should  be  held  liable  for  the  negligence  or  carelessness, 
if  any,  of  the  constable  removing  them,  but  the  question  of  due 
care  and  prudence  is  peculiarly  one  of  fact  for  the  referee.  Jansen 
v.  Bernard,  12  Week.  Dig.  499. 

§  2253.  The  issuing  of  a  warrant,  for  the  removal  of  a  tenant  from  demised 
premises,  cancels  the  agreement  for  the  use  of  the  premises,  if  any,  under  which 
the  person  removed  held  them;  and  annuls  accordingly  the  relation  of  landlord 
and  tenant,  except  that  it  does  not  prevent  a  landlord  from  recovering,  by  action, 
any  sum  of  money,  which  was,  at  the  time  when  the  precept  was  issued,  payable 
by  the  terms  of  the  agreement,  as  rent  for  the  premises;  or  the  reasonable  value 
of  the  use  and  occupation  thereof,  to  the  time  when  the  warrant  was  issued,  for 
any  period  of  time,  with  respect  to  which  the  agreement  does  not  make  any  spe- 
cial provision  for  payment  of  rent. 

An  eviction  does  not  discharge  from  payment  of  rent  already  ac- 
crued, it  only  annuls  the  lease  as  to  future  rights  and  liabilities. 
Johnson  V.  Oppenhdm,  55  N.  Y.  280.    The  effect  of  the  judg- 
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ment  in  summary  proceedings,  and  its  execution,  is  that  the  lessee 
is  divested  of  all  right  to,  and  control  over,  the  property,  and  the 
owners  are  in  possession  as  of  their  former  estato,  as  owners  of  the 
reversion.  Pursell  v.  ^ew  York  Life  Insurance  Company^  42 
N.  Y.  Super.  383.  Though  the  tenant  has  been  removed  from  the 
demised  premises  for  non-payment  of  rent,  yet  the  landlord  can  re- 
cover the  rent  due  by  action  up  to  the  time  of  issuing  the  warrant 
to  dispossess.  Hinsdale  v,  White^  6  II  ill,  507;  McKeon  v.  TFAi^ 
ing^  3  Denio,  452 ;  Giles  v.  Comstock^  4  N.  T.  270 ;  Academy  of 
MnsicY.  Hacketty  2  Hilt.  217;  Whitney  v.  Meyers^  1  Duer,  266; 
Stuyvesant  v.  OinnleVj  12  Abb.  (N.  S.)  6 ;  Johnson  v.  Oppenheim^ 
55  N.  T.  280.  Where  the  eviction  was  during  a  quarter  for  which 
rent  was  payable  in  advance,  it  was  held  the  most  the  tenant  could 
equitably  claim  was  a  deduction  for  the  unexpired  part  of  the 
quarter.  Realy  v.  McManus^  23  How.  238 ;  Giles  v.  Comstock^ 
4  N.  T.  270.  It  is  said  in  some  of  the  cases  above  cited,  and  in 
Featlierstonhafigh  v.  Bradshaw^  1  Wend.  134 ;  Davidson  v.  Donadi^ 
2  E.  D.  S.  121 ;  Jlackett  v.  Richards^  3  id.  13 ;  Crane  v.  Hard- 
man^  4  id.  339,  that  the  remedy  after  default  is  not  on  the  lease, 
but  against  the  tenant  as  a  wrong-doer.  The  section,  as  it  now 
stands,  provides  for  these  contingencies : 

§  2254.  \Amendedt  1885.]  The  party,  against  whom  a  final  order  is  made,  re- 
quiring the  delivery  of  possession  to  the  petitioner,  may,  at  any  time  before  a 
warrant  is  issued,  stay  the  issuing  thereof;  and  also,  stay  an  execution  to  collect 
the  costs,  as  follows: 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant  holds  over,  after  a 
default  in  the  payment  of  rent,  or  of  taxes  or  assessments,  he  may  effect  a  stay, 
by  payment  of  the  rent  due,  or  of  such  taxes  or  assessments,  and  interest  and 
penalty,  if  any  thereon  due,  and  the  costs  of  the  special  proceeding;  or  by  de- 
livering to  the  judge  or  justice,  or  the  clerk  of  the  court,  his  undertaking  to  the 
petitioner,  in  such  sum  and  with  such  sureties  as  the  judge  or  justice  approves, 
to  the  effect  that  he  w^ill  pay  the  rent,  or  such  taxes  or  assessments,  and  interest 
and  penalty  and  costs,  within  ten  days,  at  the  expiration  of  which  time  a  war- 
rant may  issue,  unless  he  produces  to  the  judge  or  justice  satisfactory  evidence 
of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant  has  taken  the  bene- 
fit of  an  insolvent  act,  or  has  been  adjudicated  a  bankrupt,  he  may  effect  a  stay, 
by  paying  the  costs  of  the  special  proceeding,  and  by  delivering  to  the  judge  or 
justice,  or  the  clerk  of  the  court,  his  undertaking  to  the  petitioner,  in  such  a 
sum  and  with  such  sureties  as  the  judge  or  justice  approves,  t-o  the  effect  that 
he  will  pay  the  rent  of  the  premises,  as  It  has  become,  or  thereafter  becomes 
due. 

8.  Where  the  final  order  establishes  that  the  person  against  whom  it  is  made, 
continues  in  possession  of  real  property,  which  has  been  sold  by  virtue  of  an  exe- 
cution against  his  property,  he  may  effect  a  stay,  by  paying  the  costs  of  the  spe- 
cial proceeding,  and  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court. 
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an  affidayit,  that  he  claims  the  possession  of  the  property,  by  virtae  of  a  right  or 
title,  acquired  after  the  sale,  or  as  guardian  or  trustee  for  another;  together  with 
his  undertalcing  to  the  petitioner,  in  such  a  sum  and  with  such  sureties  as  the 
Judge  or  justice  approves,  to  the  effect,  that  he  will  pay  any  costs  and  damages, 
which  may  be  recovered  against  him,  in  an  action  of  ejectment  to  recover  the 
property,  brought  agidnst  him  by  the  petitioner  within  six  months  thereafter; 
and  that  he  will  not  commit  any  waste  upon  or  injury  to  the  property,  during  his 
occupation  thereof. 

In  an  action  on  an  nndertaking,  given  in  consideration  of  plain- 
tiff discontinuing  proceedings  to  dispossess  defendant,  and  to  de- 
liver up  said  premises  at  a  specified  time,  which  defendant  failed  to 
do,  the  reasonable  costs  and  expenses  incurred  by  plaintiff  in  obtain- 
ing said  possession  are  a  portion  of  the  damage  which  he  is  entitled 
to  recover.  SchermerJiom  v.  Carter^  8  "Week.  Dig.  383.  This  sec- 
tion was  held  applicable  to  chapter  384,  Laws  of  1854,  relating  to 
tax  sales  in  the  city  of  Brooklyn,  and  proceedings  thereunder  were 
stayed  by  undertaking  in  People  v.  Palmer^  16  Hun,  136. 

Precedent  for  Undertaking  where  Property  has  been  Sold. 
{Title.) 

Whereas,  In  certain  proceedings,  commenced  on  the  14th  day  of 
July,  1886,  before  William  S.  Kenyon,  Esq.,  county  judge  of  Ulster 
county,  by  Lamont  Johnson  against  Daniel  Hinkley,  to  recover  the 
possession  of  certain  real  estate,  to-wit:  (here  insert  description  of 
property)  sold  on  execution  against  said  Daniel  Hinkley,  the  said 
judge  has,  by  final  order  made  the  12th  day  of  August,  1886,  estab- 
lished that  the  said  Daniel  Hinkley  continues  in  possession  of  said 
real  property,  after  such  execution  sale,  and  the  said  Daniel  Hinkley, 
having  paid  the  costs  of  said  special  proceedings,  and  filed  the  affidavit 
reouired  by  subdivision  3  of  section  2^254  of  the  Code  of  Civil  Pro- 
cedure: Now,  therefore,  in  order  to  stay  the  issuing  of  the  warrant  in 
said  proceedings,  and  in  order  to  satisfy  the  requirements  of  said 
statute,  we,  the  said  Daniel  Hinkley,  before  named,  and  James  Dyer, 
of  Kingston,  and  Hiram  Sidney,  of  Saugerties,  said  county,  do  hereby 
undertake  that  the  said  Daniel  Hinkley  will  pay  to  the  said  Lamont 
Johnson  any  costs  and  damages  which  mav  be  recovered  against  him, 
the  said  Daniel  Hinkley,  in  an  action  of  ejectment  to  recover  the 
property  to  be  brought  against  him,  by  the  said  Lamont  Johnson, 
within  six  months  thereafter,  and  that  he,  the  said  Daniel  Hinkley, 
will  not  commit  waste  upon,  or  injury  to  the  property  during  his  oc- 
cupation. 

bated  KiKGSTOK,  August  20,  1887. 

{Add  acknowledgment  and  justification,  usfial  forms.) 

%  2255.  Where  an  undertaking  is  given,  in  a  case  specified  in  subdivision  first 
of  the  last  section,  the  judge  or  justice  must  deliver  it  to  the  person  against  whom 
the  final  order  was  made,  upon  his  producing  the  evidence  of  payment,  mentioned 
in  that  subdivision.  If  he  does  not  produce  such  evidence  within  ten  days,  the 
judge  or  justice  must  deliver  it  to  the  petitioner.     In  every  other  case  specified  in 
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the  last  section,  the  judge  or  justice  must  deliver  the  undertaking  to  the  pe- 
titioner, immediately  after  his  approval  thereof. 

§  2256.  Where  the  special  proceeding  is  founded  upon  an  allegation  that  a  les- 
see holds  over,  after  a  default  In  the  payment  of  rent,  and  the  unexpired  term  of 
the  lease,  under  which  the  premises  are  held,  exceeds  five  years,  at  the  time  when 
the  warrant  is  issued;  the  lessee,  his  executor,  administrator,  or  assignee,  may, 
at  any  time  within  one  year  after  the  execution  of  the  warrant,  pay  or  tender  to 
the  petitioner,  his  heir,  executor,  administrator,  or  assignee,  or  if,  within  five  days 
before  the  expiration  of  the  year,  he  cannot,  with  reasonable  diligence,  be  found 
within  the  city  or  town,  wherein  the  property,  or  a  portion  thereof,  is  situated, 
then  to  tlie  judge  or  justice  who  issued  the  warrant,  or  his  successor  in  ofi[ice,  all 
rent  in  arrear  at  the  time  of  the  payment  or  tender,  with  Interest  thereupon,  and 
the  costs  and  charges  incurred  by  the  petitioner.  Thereupon  the  person,  making 
the  payment  or  tender,  shall  be  entitled  to  the  possession  of  the  demised  premi- 
ses, under  the  lease,  and  may  hold  and  enjoy  the  same,  according  to  the  terms  of 
the  original  demise,  except  as  otherwise  prescrilied  in  the  next  section  but  one. 

A  tenant  dispossessed  under  summary  proceedings  cannot  redeem 
within  the  year,  unless  on  payment  of  all  rent  in  arrears  and  all  costs 
and  charges  incurred  by  the  lessor,  he  is  not  entitled  to  an  account 
of  the  intermediate  rents  and  profits.  Puraell  v.  If.  Y.  Life  InsuT' 
aiice  Co,,  10  J.  &  S.  383.  And  it  is  held  in  the  same  case  that 
tender  of  the  difference  between  said  arrears  and  the  profits  received 
by  the  landlord  during  the  interval  is  not  sufficient.  The  landlord 
can  only  be  called  upon  to  account  after  a  redemption  under  the 
statute  has  been  effected,  but  if  he  has  accepted  payment  of  a  less 
sum  an  accounting  may  be  had  to  ascertain  whether  there  has  been 
a  waiver.  Crawford  v.  Waters,  46  How.  210.  The  provisions  of 
2  Revised  Statutes,  515,  section  43,  were  not  repealed  as  to  leases 
having  an  unexpired  term  of  five  years  to  run,  by  chapter  240,  Laws 
of  1842.  Pursell  v.  N.  Y.  Life  Insurance  Co.,  42  N.  Y.  Super.  383. 
To  entitle  the  lessee  to  redemption  it  must  appear  that  the  unexpired 
term  of  the  lease  exceeds  five  years  at  the  time  of  the  issuing  the  war- 
rant, and  that  the  rent  and  costs  have  been  properly  tendered  or 
security  offered.  Bohee  v.  Ilamraersly,  16  How.  461.  The  right  of 
a  tenant  to  redeem  from   purchaser  at  foreclosure  is  discussed  in 

People  V.  Dudley,  58  K  Y.  323. 

• 

§2257.  In  a  case  specified  in  the  last  section,  a  judgment  creditor  of  the  lessee, 
whose  judgment  was  docketed  in  the  county,  before  the  precept  was  issued,  or  a 
mortgagee  of  the  lease,  whose  mortgage  was  duly  recorded  in  the  county,  before 
the  precept  was  issued,  may,  at  any  time  before  the  expiration  of  one  year  after 
the  execution  of  the  warrant,  unless  a  redemption  has  been  made  as  prescribed 
in  the  last  section,  file  with  the  judge  or  justice  who  issued  the  warrant,  or  with 
his  successor  in  office,  a  notice,  specifying  his  interest  and  the  sum  due  to  him, 
describing  the  premises,  and  stating  that  it  is  his  intention  to  redeem,  as  pre- 
scribed in  this  section.  If  a  redemption  is  not  made  by  the  lessee,  his  executor, 
administrator,  or  assignee,  within  a  year  after  the  execution  of  the  warrant,  the 


I 
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person  so  filing  a  notice,  or,  if  two  or  more  persons  have  filed  such  notices,  the 
one  who  holds  the  first  lien,  maj,  at  any  time  before  two  o'clock  of  the  day,  not 
a  Sunday  or  a  public  holiday,  next  succeeding  the  last  day  of  the  year,  redeem 
for  his  own  benefit,  in  like  manner  as  the  lessee,  his  executor,  administrator,  or 
assignee  might  have  so  redeemed.  Where  two  or  more  Judgment  creditors  or 
mortgagees  have  filed  such  notices,  the  holder  of  the  second  lien  may  so  redeem, 
at  any  time  before  two  o'clock  of  the  day,  not  a  8unday  or  a  public  holiday,  next 
succeeding  that  in  which  the  holder  of  the  first  lien  might  have  redeemed;  and 
the  holder  of  the  third  and  each  subsequent  lien  may  redeem,  in  like  manner, 
at  any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next 
succeeding  that  in  which  his  predecessor  might  have  redeemed.  But'  a  second  or 
subsequent  redemption  is  not  valid,  unless  the  person  redeeming  pays  or  tenders 
to  each  of  his  predecessors  who  has  redeemed,  the  sum  paid  by  him  to  redeem, 
and  also  the  sum  due  npon  his  judgment  or  mortgage;  or  deposits  those  sums 
with  the  judge  or  justice,  for  the  benefit  of  his  predecessor  or  predecessors. 

§  2258.  Where  a  redemption  is  made,  as  prescribed  in  either  of  the  last  two 
sections,  the  rights  of  the  person  redeeming  are  subject  to  a  lease,  if  any,  exe- 
cuted by  the  petitioner,  since  the  warrant  was  issued,  so  far  that  the  new  lessee, 
his  assigns,  under-tenants,  or  other  representatives,  may,  upon  complying  with 
the  terms  of  the  lease,  hold  the  premises  so  leased  until  twelve  o'clock,  noon,  of 
the  first  day  of  May,  next  succeeding  the  redemption.  And,  in  all  other  respects, 
the  person  so  redeeming,  his  assigns  and  representatives,  succeed  to  all  the  rights 
and  liabilities  of  the  petitioner  under  such  a  lease. 

§  2250.  The  person  redeeming,  as  prescribed  in  the  last  three  sections,  or  the 
owner  of  the  property  so  redeemed,  may  present  to  the  judge  or  justice  who 
issued  the  warrant,  or  to  his  successor  in  ofiice,  a  petition,  duly  verified,  setting 
forth  the  facts  of  the  redemption,  and  praying  for  an  order  establishing  the  rights 
and  liabilities  of  the  parties  upon  the  redemption.  Whereupon  the  judge  or  jus- 
tice must  make  an  order,  requiring  the  other  party  to  the  redemption  to  show 
cause  before  him,  at  a  time  and  place  therein  specified,  why  the  prayer  of  the  pe- 
tition should  not  be  granted.  The  order  to  show  cause  must  be  made  returnable, 
not  less  than  two  nor  more  than  ten  days,  after  it  is  granted;  and  it  must  be 
served  at  least  two  days  before  it  is  returnable.  Upon  the  return  thereof,  the 
judge  or  justice  must  hear  the  allegations  and  proofs  of  the  parties,  and  must 
make  such  a  final  order  as  justice  requires.  The  costs  and  expenses  must  be  paid 
by  the  petitioner.  The  final  order,  or  a  certified  copy  thereof,  may  be  recorded  in 
like  manner  as  a  deed.  A  person,  other  than  the  lessee,  who  redeems  as  pre- 
scribed in  the  last  three  sections,  succeeds  to  all  the  duties  and  liabilities  of  the 
lessee,  accruing  after  the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 

§  2260.  An  appeal  may  be  taken  from  a  final  order,  made  as  prescribed  in  this 
title,  to  the  same  court,  within  the  same  time,  and  in  the  same  manner,  as  where 
an  appeal  is  taken  from  a  judgment  rendered  in  the  court,  of  which  the  judge  or 
justice  Is  the  presiding  ofiicer,  and  with  like  effect;  except  as  otherwise  prescribed 
in  the  next  two  sections. 

Under  the  statutes  before  the  present  Code,  the  right  of  appeal 
to  the  County  Court  existed,  from  justices'  court,  and  was  concur- 
rent with  certiorari,  Williams  v.  Bigelow,  11  How.  83 ;  People 
V.  Perryy  16  Hun,  401.  But  the  decision  of  the  District  Courts  in 
New  York  city,  or  the  Marine  Court,  must  be  reviewed  by  certio- 
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rari,  Molntyre  v.  HemandeZj  39  How.  121 ;  Freeman  v.  Ogden^ 
17  Abb-  326.  And  as  the  practice  then  existed  no  appeal  lay  to  the 
General  Term  from  the  County  Court.  Carpeivter  v.  Oreen^  6  T. 
&  C,  550.  As  the  section  now  stands  the  appeals  are  to  be  taken 
in  the  usual  manner  in  causes  tried  in  the  courts  where  the  proceed- 
ings are  had.  In  Sliaw  v.  McCarttj^  63  How.  286,  it  id  said,  that 
an  appeal  from  the  present  City  Court  must  be  taken  to  the  Gen- 
eral Term  of  that  court,  and  then  to  the  Common  Pleas.  A  claim 
for  possession  of  land  does  not  entitle  appellant  to  a  new  trial  ou 
appeal  under  section  3068.     Brown  v.  Casaady^  34  Hun,  55. 

§  2261.  The  issuing  or  execution  of  the  warrant  cannot  be  stayed  hj  such  an 
appeal,  or  by  the  giving  of  an  undertaking  thereupon,  otherwise  than  as  pre- 
scribed in  the  next  section.  An  appeal  cannot  be  taken  to  the  Court  of  Appeals, 
from  a  final  determination  of  the  General  Term  of  the  Supreme  Court  or  of  a 
superior  city  court,  upon  such  an  appeal,  unless  the  latter  court,  by  an  order 
made  at  the  General  Term  where  the  final  order  is  made,  or  the  next  General 
Term  thereafter,  allows  it  to  be  taken. 

An  apj)eal  to  the  County  Court  of  itself  merely  transfers  the  case 
to  that  court  for  hearing,  but  does  not  stay  the  warrant.  Sage  v.  Ilar- 
pending^  34  How.  1.  Only  a  single  appeal  by  all  the  parties  aggrieved 
is  necessary.  People  v.  Gilderaleemy  6  Week.  Dig.  460 ;  Schench 
V.  Prame^  63  How.  165.  The  right  to  a  stay  of  proceedings  on  ap- 
peal from  a  final  order  only  exists  where  the  tenant  holds  over  after 
default  in  the  payment  of  rent,  not  where  the  demised  premises  are 
used  for  an  alleged  illegal  purpose.  Shaw  v.  McCarty^  2  Civ.  Pro.  235. 

§  2262.  Where  an  appeal  is  taken  from  a  final  order,  awarding  delivery  of  pos- 
session  to  the  petitioner,  which  establishes  that  a  lessee  or  tenant  holds  over, 
after  a  default  in  the  payment  of  rent,  the  issuing  and  execution  of  the  warrant 
may,  except  in  the  city  and  county  of  New  York,  be  stayed  by  the  order  of  the  county 
judge.  Such  an  order  can  be  made  only  upon  the  appellant's  giving  the  security 
required  to  perfect  the  appeal,  and  to  stay  the  execution  of  the  order  appealed 
from,  and  also  an  undertaking  to  the  petitioner,  in  a  suni,  and  with  sureties,  ap- 
proved by  the  county  judge,  to  the  effect,  that  if,  upon  the  appeal,  a  final  deter- 
mination is  rendered  against  the  appellant,  he  will  pay  all  rent  accruing  or  to  ac- 
crue upon  the  premises,  or,  if  there  is  no  lease  thereof,  the  value  of  the  use  and  oc- 
cupation of  the  premises,  subsequent  to  the  institution  of  the  special  proceeding. 

Precedent  for  Underiahing  to  Obtain  Order  for  Stay. 
Before  lion.  William  S.  Kenyon,  County  Judge. 

In  the  Summary  Proceedings,  wherein  \ 
Lament  Johnson  is  landlord,  I 

agH. 
Daniel  Hinkley,  tenant. 

Whereas,  On  the  17th  day  of  July,  1887,  in  proceedings  under  the 
Code  of  Civil  Procedure  in  relation  to  summary  proceedings  to  recover 


SUMMABT   P&OCEBDINaB  TO  BeCOYES   BsAL  PfiOFEBTT.      329 

the  possession  of  real  property,  Lamont  Johnson,  the  petitioner,  as 
landlord,  obtained  a  final  order  against  Daniel  Hinkley,  awarding  the 
said  Johnson  possession  of  the  premises  (here  insert  description),  es- 
tablishing a  default  in  the  payment  of  rent  amounting  to  the  sum  of 
$250,  and  allowing  the  said  Lamont  Johnson  the  sum  of  (25  costs, 
and  the  above-named  Daniel  Hinkley  feeling  aggrieved  thereby,  has 
appealed  from  the  said  final  order  to  the  County  Court  of  the  county 
oi  Ulster,  and  the  said  Daniel  Hinkley  having  given  the  necessary 
security  upon  the  said  appeal:  Now,  therefore,  we,  the  said  Daniel 
Hinkley,  Julius  Graham  and  Simon  Kline,  all  of  the  city  of  Kingston, 
in  the  county  of  Ulster,  do  for  the  purpose  of  obtaining  an  order  from 
the  county  judge,  staying  the  issuing  and  execution  of  the  warrant  in  said 
proceedings,  pursuant  to  the  provisions  of  section  2202  of  the  Code  of 
t/ivil  Procedure,  hereby  undertake  in  the  sum  of  $500,  that  if  upon  the 
said  appeal  a  final  determination  is  rendered  against  the  said  Daniel 
Hinkley,  that  the  said  Daniel  Hinkley  will  pay  to  the  said  Lamont 
Johnson  all  rent  accruing  or  to  accrue  upon  the  said  premises  (or  if 
there  is  no  lease),  the  value  of  the  use  and  occupation  of  the  premises 
subsequent  to  the  institution  of  the  special  proceeding. 
Dated  Avgust  17,  1887, 

{Add  jtistification  and  acknowledgment  in  iMualform,) 

Indorsed: — *'I  hereby  approve  of  the  amount  of  the  within  under- 
taking and  the  sufficiency  of  the  sureties  thereon/' 

{Si(/7ied.) 

Precedent  for  Order  to  Stag  Execution, 

{Caption  usual  form.) 
{Title.) 

It  having  been  made  to  appear  by  Lamont  Johnson,  that  on  the 
12th  day  of  July,  1887,  in  summary  proceedings  to  recover  the  posses- 
sion of  real  property,  the  said  Lamont  Johnson,  as  landlord,  obtained 
a  final  order  against  Daniel  Hinkley,  awarding  the  said  Lamont  John- 
son the  possession  of  the  premises  known  as  (here  describe  premises), 
and  estaolishinff  a  default  m  the  payment  of  rent;  and  it  further  appear- 
ing that  the  said  Daniel  Hinkley  has  appealed  from  the  said  final  order 
to  the  County  Court  of  this  county,  and  has  given  the  usual  security 
upon  such  appeal,  and  has  also  given  an  undertaking  to  obtain  a  stay, 
according  to  the  requirements  of  section  2262  of  the  Code  of  Civil 
Procedure  in  a  sum  and  with  sureties  which  have  been  approved  by  me: 
Now.  therefore,  on  motion  of  De  Witt  Ostrander,  attorney  for  the 
said  Daniel  Hinkley,  it  is  hereby  ordered  that  the  issuing  and  exe- 
cution of  the  warrant  upon  the  final  order  be,  and  the  same  is  hereby, 
stayed  until  the  final  determination  of  the  said  appeal. 

William  8.  Kbnyon, 

Countg  Judge. 

§  2263.  If  the  final  order  is  reversed  upon  the  appeal,  the  appellate  court  may 
award  restitution  to  the  party  injured,  with  costs;  and  it  may  make  an  order,  or 
issue  any  other  mandate,  necessary  to  carry  it^  determination  into  effect.  The 
person  dispossessed  may  also  maintain  an  action,  to  recover  the  damages  which 
he  has  sustained  by  the  dispossession. 

Where  the  proceeding  is  reversed  on  the  gi*ound  of  the  insuffi- 
42 
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ciency  of  the  landlord's  affidavit,  if  there  is  nothing  in  the  affidavit 
to  enable  the  court  to  determine  the  rights  of  the  parties,  it  is  the 
duty  of  the  court  to  award  restitution  and  leave  the  parties  to  assert 
their  rights  in  the  legal  way.  Wolcott  v.  Sche^ick^  16  How.  449 ; 
People  v.  MaitheiDH^  38  N.  Y.  451.  But  on  the  other  hand  it  is 
said  in  People  v.  Ilamilton^  15  Abb.  328 ;  affirmed  on  another 
point,  39  N.  Y.  107,  that  on  a  reversal  of  a  judgment  in  the  land- 
lord's favor,  restitution  will  not  be  awarded  where  the  judgment  is 
on  the  ground  of  irregularities,  and  it  appears  that  the  landlord 
should  again  prevail  in  regularly  conducted  proceedings.  Restitu- 
tion will  not  be  ordered  after  the  tenant's  right  of  possession  has 
expired,  Chretien  v.  Doneij,  1  [N.  Y.  419 ;  People  v.  Gedney^  15 
Hun,  475.  But  again  in  People  v.  Lockwoody  3  Hun,  304,  it  is  held 
that,  although  the  judgment  of  the  justice  may  be  reversed  for 
error,  yet  if  the  right  to  the  possession  is  not  clear,  restitution  will 
not  be  awarded  or  costs  given.  Kestitution  will  not  be  ordered  in 
favor  of  a  person  not  a  party  to  the  proceeding.  People  v.  Mc- 
Gafferi/y  42  Barb.  530.  The  parties  on  reversal  are  restored  to  the 
position  they  occupied  before  the  proceedings  were  instituted. 
Ilayden  v.  The  Florence  Machine  Co,,  54  N.  Y.  221.  Where  res- 
titution has  been  awarded,  and  the  decision  upon  which  it  was  had 
has  been  subsequently  reversed,  a  re-restitution  will  be  awarded  as 
of  course.  People  v.  Shaw^  1  Cai.  125  ;  Matter  of  Shotwell^  10 
Johns.  304.  Costs  may  be  given  whether  restitution  is  awarded  or 
not.  Chretien  v.  Doney,  1  N.  Y.  419.  Plaintiff  is  entitled  to  re- 
cover such  damages  as  were  the  direct  consequences  of  defendants' 
acts.  The  plaintiff  is  not  bound  to  gather  up  the  fragments  of  his 
scattered  and  broken  chattels ;  he  may  recover  for  money  con- 
cealed by  him  on  the  premises.  JEten  v.  Lityster^  60  N.  Y.  252.  An 
under-tenant  may  recover  damages,  being  a  tenant  under  the  stat- 
ute. S.  C,  37  IS  up.  Ct.  486.  Damages  to  plaintiff's  business  are 
not  recoverable  in  addition  to  damages  to  property.  In  such  an 
action  it  is  immaterial  upon  what  grounds  the  decision  dispossessing 
plaintiff  was  reversed.  Ilayden  v.  Florence  Machine  Co.y  54  N".  Y. 
221.  In  such  an  action,  the  process,  if  regular,  protects  the  officer ; 
but  where  an  under-tenant,  who  was  not  a  party  to  the  proceedings, 
was  dispossessed,  the  landlord  is  responsible.  Croft  v.  King^  8 
Week.  Dig.  179.  8ee  Welch  v.  Cochran,  63  N.  Y.  181 ;  Jansen 
v.  Bernard,  12  Week.  Dig.  499. 

g  2264.  This  title  does  not  impair  the  rights  of  a  landlord,  lessor,  or  tenant,  in 
a  case  not  therein  provided  for.     Where  a  'special  statutory  provision  confers  a 
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right  to  take  proceedings,  in  the  manner  heretofore  prescribed  hy  law,  for  the 
summary  removal  of  a  person  in  possession  of  real  property,  the  proceedings 
thereunder  must  be  taken  as  prescribed  in  this  title.  A  final  order,  made  in  a 
special  proceeding,  taken  as  prescribed  in  this  title,  is  not  a  bar  to  an  action  of 
ejectment,  to  recover  the  property  affected  thereby. 

It  seems  that  a  judgment  by  default  for  non-payment  of  rent  is 
conclusive  in  the  landlord's  action  to  recover  rent  as  to  the  existence 
and  validity  of  the  lease,  the  occupation  by  the  tenant,  and  that  some 
rent  is  due,  but  it  is  not  conclusive  as  to  the  amount  of  rent,  though 
it  is  alleged  in  the  affidavit  on  which  the  proceedings  are  founded. 
Jarvis  v.  Drlggs^  G9  N.  Y.  14:3  ;  Brown  v.  Mayor ^  ^^  id.  385.  In 
proceedings  to  recover  rent,  judgment  in  summary  proceedings  and 
papers  used  as  evidence  therein,  are  not  evidence  of  the  lease,  or  of 
the  length  of  occupancy  or  its  terms.     Evans  v.  Post^  5  Ilun,  338. 

§  2265.  Where  a  petition  is  presented,  as  prescribed  in  this  title,  the  proceed- 
ings thereupon  before  the  final  order,  and  if  the  final  order  awards  delivery  of 
the  possession  to  the  petitioner,  the  issuing  or  execution  of  the  warrant  there- 
upon, cannot  be  stayed  or  suspended  by  any  court  or  judge,  except  in  one  of  the 
following  methods: 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an  appeal,  in  a  case  and  in 
the  manner  specially  prescribed  for  that  purpose  in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against  the  petitioner.  Such 
an  injunction  shall  not  be  granted  before  the  final  order  in  the  special  proceed- 
ing, except  in  a  case  where  an  injunction  would  be  granted  to  stay  the  proceed- 
ings, in  an  action  of  ejectment,  brought  by  the  petitioner,  and  u]>on  the  like 
terms;  or  after  the  final  order,  except  in  a  case  where  an  injunction  would  be 
granted  to  stay  the  execution  of  the  final  judgment  in  such  an  action,  and  upon 
the  like  terms. 

This  section  implies  that  an  injunction  may  be  granted  before  the 
final  order  in  summary  proceedings,  at  least  where  one  could  be 
granted  to  stay  proceedings  in  an  action  of  ejectment.  Gilman  v. 
Prentice^  3  State  Rep.  544 ;  citing  ChadwicJc  v.  Spargur^  1  Civ.  Pro. 
422.  An  injunction  will  issue  where  the  magistrate  or  court  has  no 
jurisdiction.  Capet  v.  Parker^  3  Sandf.  662  ;  Sheiinan  v.  Wright^ 
49  N.  Y.  227. 

In  case  there  has  been  fraud,  undue  advantage,  or  surprise  in  the 
conduct  of  the  proceedings.  Mary  v.  JameSy  2  Daly,  437 ;  Griffith 
V.  Urow?i^  28  llow.  4 ;  Cure  v.  Crawford^  5  id.  293  ;  Forrester 
V.  Wilson^  1  Duer,  624 ;  and  in  case  the  defense  is  of  an  equitable 
character,  not  cognizable  before  the  justice  or  County  Court.  Mc- 
Intyre\,  Hernandez^  39  How.  121;  Amistrong  y,  Cummings^  20 
Hun,  313.  It  is  said  by  Landon,  J.,  in  dissenting  opinion  in  Becker 
V.  Church,  42  Hun,  264,  citing  Knox  v.  McDonald^  25  id.  268, 
and  Broadwell  v.  Ilolcomhy  4  Civ.  Pro.  159,  that  summary  proceed- 
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ings  will  not  be  restraiued  by  injunction  nnless  the  tenant  has  some 
equity  or  defense  of  which  the  county  judge  lias  no  jurisdiction. 
Same  principle,  Oilman  v.  Preniiae^  3  State  Rep.  544.  This  ques- 
tion is  discussed  in  Bokee  v.  IlammerBly^  16  How.  4G1.  The  de- 
cision in  Bean  v.  Pettengill^  7  Robt  7,  is  against  the  current  of 
autliority  as- to  the  right  to  an  injunction  in  case  of  lack  of  jurisdic- 
tion. In  addition  to  these  grounds,  it  is  held  in  Landon  v.  Super- 
visors of  Sclienectady^  24  Hun,  75,  that  the  riglit  of  a  tenant  to 
remove  a  building  may  be  sufficient  ground  for  an  injunction. 
Where  a  justice  of  a  New  York  District  Court  refuses  to  appoint  a 
guardian  ad  litem  for  an  infant  'defendant,  the  latter  cannot  main- 
tain an  action  to  restrain  the  enforcement  of  the  warrant ;  the  remedy 
is  by  appeal.  Jessurun  v.  Mackie^  24  Hun,  624  ;  appeal  dismissed, 
86  N.  T.  t)22.  An  injunction  will  not  be  granted  after  the  warrant 
of  dispossession  has  been  executed.  Roberts  v.  Matthews j  18  Abb. 
199.  Nor  where  the  defendant  has  a  perfect  defense  to  the  pro- 
ceeding, and  does  not  show  that  ho  had  no  evidence  to  prove  such 
defense.  Seebach  v.  McDonald^  11  Abb.  95.  Kor  in  any  case 
where  the  defense  could  have  been  proven  on  the  hearing.  Bapp 
v.  WiUiamSy  4  T.  &  0.  174 ;  Wordsworth  v.  Lyton,  5  How.  463  ; 
Smith  V.  Burr,  8  id.  168 ;  Marks  v.  Wilson,  11  Abb.  87 ;  Ward  v. 
Kelsey,  14  id.  106;  MoOune  v.  Palmar,  5  Robt.  607.  An  injunc- 
tion will  not  issue,  because  there  exists  a  counter  claim  against  the 
rent,  if  the  landlord  is  solvent.  Brown  v.  Metropolitan  Oas-light 
Co,,  38  How.  133.  As  to  whether  it  will  issue  where  it  is  claimed 
lease  has  been  extended,  see  Bapp  v.  WiUiams,  1  Hun,  716 ;  Craw- 
fo7'd  V.  Kastner,  26  id.  440.  An  injunction  will  not  bo  granted  to 
one  not  a  party  to  the  proceeding  merely  because  ho  is  likely  to  be 
disturbed  in  his  possession,  the  threatened  injury  not  being  irrepara- 
ble. Aaron  v.  Battm,  7  Robt.  340  ;  Many  v,  James,  37  How.  52. 
Where  an  action  is  pending  for  a  renewal  of  the  lease,  if  the  tenant 
shows  himself  equitably  entitled  to  a  renewal,  an  injunction  will 
issue.  Graham  v.  James,  7  Robt.  4t>8  ;  Crawford  v.  Kastner,  26 
Hun,  408.  An  injunction  can  issue  after  the  warrant  is  issued. 
Griffith  V.  Brown^  2S  How.  4 ;  Forrester  v.  Wilson,  1  Duer,  624. 
In  Carsels  v.  Flsk,  15  Week.  Dig.  255,  it  is  said  that  nothing  short 
of  an  extreme  case,  clearly  established,  will  justify  an  injunction  to 
stay  summary  proceedings  against  a  tenant.  In  Knoxv.  McDonald, 
25  Hun,  268,  it  is  held  that  an  injunction  should  not  issue  to  restrain 
the  execution  of  the  warrant,  unless  the  plaintiff  is  making  an  op- 
pressive use  of  it,  or  that  the  plaintiflE's  title  to  the  premises  has 


Pbocbedings  to  Punish  fok  Contempt.  833 

terminated,  or  that  the  defendant  has  acqnired  some  interest  or 
equity  in  the  subject-matter  of  the  action  which  should  be  protected, 
or  that  the  judgment  was  obtained  by  fraud  or  collusion.  Au  in- 
junction cannot  be  granted  until  there  has  been  a  final  order  in  the 
summary  proceedings.     Matter  of  White^  12  Abb.  N.  C.  348. 

An  injunction  will  not  bo  granted  to  prevent  the  landlord  from 
instituting  proceedings  on  the  ground  that  he  has  extended  the  lease. 
That  question  is  to  be  dotermhied  in  the  summary  proceedings. 
Happ  V.  WUliama^  1  Ilun,  710.  Before  tlie  final  order  in  summary 
proceedings,  an  injunction  can  be  granted  against  tho  petitioner,  only 
in  a  case  where  it  would  bo  granted  to  stay  proceedings  in  an  action 
of  ejectment.  People  v.  Parker^  63  How.  3.  After  the  entry  of 
a  final  order  awarding  possession  to  the  landlord  by  reason  of  the 
illegal  use  of  the  premises,  the  court  has  no  authority  to  stay  execu- 
tion of  warrant.  Shaw  v.  McCarty^  2  McCarty,  235  ;  Van  Schaick 
V.  Coster^  id.  239.  The  justice  loses  jurisdiction  by  an  indefinite 
adjournment,  and  the  execution  of  his  warrant  thereafter  should  bo 
restrained  by  injunction.  Kiernan  v.  Reining^  2  How.  (N.  S.)  89  ; 
Brown,  V.  Cassady^  34  Hun,  55.  When  the  defense  is  an  equit- 
able one,  if  the  District  Court  proceed  with  the  case  it  may  be  en- 
joined. Crawford  v.  Kastner^  26  Hun,  440.  There  is  no  provis- 
ion for  stay  on  an  appeal  from  a  judgment  in  case  of  tenant  holding 
over  after  expiration  of  his  term,  or  in  case  of  forcible  entry  or  de- 
tainer, except  where  there  are  allegations  of  fraud  or  collusion  in 
the  proceedings,  or  that  the  magistrate  has  no  jurisdiction.  Coster 
V.  Van  Schaick^  64  How.  100. 


OHAPTEE    XV. 


PROCEEDINGS  TO  PUNISH  A   CONTEMPT   OTHER  THAN  A  CRIMINAL 

CONTEMPT. 

§  3266,  In  a  case  specified  in  section  fourteen  of  this  act,  or  in  any  other  ca.«ie 
where  it  is  specially  prescribed  by  law,  that  a  court  of  record,  or  a  judge  thereof, 
or  a  referee  appointed  by  the  court,  has  power  to  punish,  by  fine  and  imprisonment, 
or  either,  or  generally  as  a  contempt,  a  neglect  or  yiolatioa  of  duty,  or  other  mis- 
conduct; and  a  right  or  remedy  of  a  party  to  a  civil  action  or  special  proceeding 
pending  in  the  court,  or  before  the  judge  or  the  referee,  may  be  defeated,  im- 
paired, impeded  or  prejudiced  thereby,  the  offense  must  be  punished  as  prescribed 
in  this  title. 

Proceedings  to  punish  for  contempt  are  of  two  kinds,  each  having 
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a  distinct  object  in  view,  the  one  to  protect  the  rights  of  private  par- 
ties, the  other  to  protect  the  dignity  of  the  court  and  to  pnnisli  per- 
sons guilty  of  willful  disobedience  of  the  mandates.  In  the  former 
case  the  purpose  being  to  preserve  private  rights,  it  is  immaterial 
whether  the  contempt  was  designedly  or  negligently  committed,  the 
power  and  duty  of  the  courf  to  redress  the  wrongs  of  the  injured 
party  are  the  same.  If,  for  instance,  a  person  transfer  property  or 
do  any  other  act  in  disobedience  of  an  injunction  or  other  order,  it 
can  make  no  difference  to  the  injured  suitor  whether  it  was  done 
innocently  or  with  evil  intent.  His  loss  is  the  same  in  either  event, 
and  proceedings  to  punish  the  offender  with  a  view  to  adjusting  the 
rights  of  the  parties  would  look  to  indemnity  only.  Of  course,  if 
the  disobedience  was  willful,  the  court  could,  at  the  same  time  that 
it  enforced  indemnity,  inflict  punishment  for  a  criminal  contempt ; 
on  the  other  hand,  if  the  only  purpose  of  the  proceedings  is  to  pun- 
ish the  prisoner  and  maintain  the  dignity  of  the  court,  the  dis- 
obedience must  be  designed  and  willful,  and  hence  the  law  terms 
this  a  criminal  contempt.  If,  for  example,  one  after  examination 
wrongfully  interpret  and  through  this  mistake  disobey  an  order,  the 
majesty  of  the  law  is  not  offended  and  the  dignity  of  the  court  is 
not  impaired,  and  as  he  is  innocent  of  willful  offense,  the  infliction 
of  punishment  could  have  no  justification.  The  willful  disobe- 
dience referred  to  in  the  statute  relating  to  criminal  contempts 
means  conduct  intentionally  and  designedly  at  variance  with  the 
mandate  of  the  court.  The  disobedience  need  not  be  malicious,  but 
it  must  be  in  pursuance  of  an  intent  to  disregard  the  mandate  of 
the  violated  order.  People  v.  Aztken,  19  Hun,  327.  The  contempt 
must  be  such  as  to  defeat,  impede  or  impair  a  right  or  remedy  to  be 
punishable,  Sand/ord  v.  Sand/ord,  2  State  Rep.  133  ;  but  the  rule 
is  otherwise  as  to  a  criminal  contempt,  and  a  guilty  party  may  be 
punished  without  proof  that  the  adverse  party  has  been  injured, 
Stubbs  V.  Bipley,  39  Hun,  626;  appeal  dismissed,  103  N.  Y.  734. 
The  distinction  between  civil  and  criminal  contempts  is  given. 
Matter  of  Watson^  3  Lans.  408  ;  People  v.  Gowlea^  4  Keyes,  46 ;  Haw- 
ley  V.  JBennett^  4  Paige,  163;  People  v.  Spaulding,  10  id.  284; 
People  V.  HacUey,  24  N.  Y.  74 ;  People  v.  ReaUU,  3  Hill,  289 ; 
People^  ex  rel.  Munselly  v.  Oyer  arid  Terminer  of  New  Yorky  101 
N.  Y.  245.  The  class  of  contempts  intended  to  be  punished  under 
the  provisions  of  this  article  does  not  include  criminal  contempts, 
and  the  codifiers  say  that  they  have  "  deemed  it  inexpedient  to  em- 
body the  practice  relating  to  criminal  contempts  in  this  statute,  not 
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only  because  such  a  course  would  be  inconsisteut  with  the  rules  laid 
down  by  us  for  our  guidance  in  this  revision,  but  also  because  wo 
deem  it  inexpedient  to  restrict  the  courts  by  statutory  provisions  to  a 
prescribed  mode  of  procedure,  in  a  matter  so  important  and  admit- 
ting of  such  a  variety  of  circumstances  with  respect  to  the  nature 
of  the  offense  and  the  most  appropriate  method  of  punishment,  as 
the  proceedings  necessary  for  the  preservation  of  their  power  and 
dignity."  The  work  undertaken  by  the  codifiers  in  this  chapter  is  a 
revision  of  a  portion  of  part  3,  chapter  8,  title  13,  of  the  Revised 
Statutes,  relating  to  tho  contempts  which  infringe  upon  the  rights 
or  remedies  of  the  parties  and  are  punishable  at  his  instance  and  par- 
ticularly with  a  view  to  his  compensation.  The  provisions  of  sec- 
tions 14,  15  and  16  of  the  Code  of  Civil  Procedure  are  as  follows  : 

§  14.  A  court  of  record  has  power  to  pnnisli,  by  fine  and  imprisonment,  or 
eitlier,  a  neglect  or  violation  of  duty,  or  other  misconduct,  by  which  a  right  or 
remedy  of  a  party  to  a  civil  action  or  special  proceeding,  pending  in  the  court, 
may  be  defeated,  impaired,  impeded,  or  prejudiced,  in  either  of  the  following 
Codes: 

1.  An  attorney,  counselor,  clerk,  sheriff,  coroner,  or  other  person,  in  any  man- 
ner duly  selected  or  appointed  to  perform  a  judicial  or  ministerial  service,  for  a 
misbehavior  in  his  office  or  trust,  or  for  a  willful  neglect  or  violation  of  duty 
therein;  or  for  disobedience  to  a  lawful  mandate  of  the  court,  or  of  a  judge 
thereof,  or  of  an  officer  authorized  to  perform  the  duties  of  such  a  judge. 

2.  A  party  to  the  action  or  special  proceeding,  for  putting  in  fictitious  bail  or  a 
fictitious  surety,  or  for  any  deceit  or  abuse  of  a  mandate  or  proceeding  of  the 
court. 

3.  A  party  to  the  action  or  special  proceeding,  an  attorney,  counselor,  or  other 
person,  for  the  non-payment  of  a  sum  of  money,  ordered  or  adjudged  by  the  court 
to  be  paid,  in  a  case  where  by  law  execution  cannot  be  awarded  for  the  collection 
of  such  sum;  or  for  any  other  disobedience  to  a  lawful  mandate  of  the  court. 

4.  A  person,  for  assuming  to  be  an  atttorney  or  counselor,  or  other  officer  of 
the  court,  and  acting  as  such  without  authority;  for  rescuing  any  property  or 
person  in  the  custody  of  an  officer,  by  virtue  of  a  mandate  of  the  court;  for  un- 
lawfully detaining,  or  fraudulently  and  wiUfully  preventing,  or  disabling  from 
attending  or  testifying,  a  witness,  or  a  party  to  the  action  or  special  proceeding, 
while  going  to,  remaining  at,  or  returning  from,  the  sitting  where  it  is  noticed 
for  trial  or  hearing;  and  for  any  other  unlawful  interference  with  the  proceed- 
ings therein. 

5.  A  person  subpoenaed  as  a  witness,  for  refusing  or  neglecting  to  obey  the  sub- 
XKsna,  or  to  attend,  or  to  be  sworn,  or  to  answer  as  a  witness. 

6.  A  person  duly  notified  to  attend  as  a  juror,  at  a  term  of  the  court,  for  im- 
properly conversing  with  a  party  to  an  action  or  special  proceeding,  to  be  tried  at 
that  term,  or  with  any  other  person,  in  relation  to  the  merits  of  that  action  or 
special  proceeding,  or  for  receiving  a  communication  from  any  person,  in  relation 
to  the  merits  of  such  an  action  or  special  proceeding,  without  immediately  dis- 
closing the  same  to  the  court. 

7.  An  inferior  magistrate,  or  a  judge  or  other  officer  of  an  inferior  court,  for 
proceeding  contrary  to  law,  in  a  cause  or  matter,  which  has  been  removed  from 
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his  jurisdiction  to  the  court  inflicting  the  punishment;  or  for  disobedience  to  a 
lawful  order  or  other  mandate  of  the  latter  court. 

8.  In  anj  other  case,  where  an  attachment,  or  any  other  proceeding  to  punish 
for  a  contempt,  has  been  usually  adopted  and  practiced  in  a  court  of  record,  to 
enforce  a  civil  remedy  of  a  party  to  an  action  or  special  proceeding  in  that  court, 
or  to  protect  the  right  of  a  party. 

§  15.  [Ameruied,  1877.]  But  a  person  shall  not  be  arrested  or  imprisoned,  for 
the  non-payment  of  costs,  awarded  otherwise  than  by  a  final  judgment,  or  a  final 
order,  made  in  a  special  proceeding  instituted  by  State  writ,  except  where  an 
attorney,  counselor,  or  other  officer  of  the  court,  is  ordered  to  pay  costs  for  mis- 
conduct as  sutsh,  or  a  witness  is  ordered  to  pay  costs  on  an  attachment  for  non* 
attendance. 

§  16.  Except  in  a  case  where  it  is  otherwise  specially  prescribed  by  law,  a  per* 
son  shall  not  be  arrested  or  imprisoned  for  disobedience  to  a  judgment  or  order, 
requiring  the  payment  of  money  due  upon  a  contract,  express  or  implied,  or  as 
damages  for  non-performance  of  a  contract. 

The  other  provisions  of  the  statnte  referred  to  relate  to  con- 
tempts of  the  legislature  and  of  boards  of  supervisors. 

Legislative  Contempts. 

1  R.  S.  428,  §  13.  Each  house  has  the  power  to  punish  as  a  contempt,  and  by 
Imprisonment,  a  breach  of  its  pririleges,  or  of  the  privileges  of  its  members;  but 
such  power  shall  not  hereafter  be  exercised,  except  against  persons  gnHty  of  one 
or  more  of  the  following  offenses: 

1.  The  offense  of  arresting  a  member  or  officer  of  the  house  in  violation  of  its 
privileges  from  arrest  as  hereinbefore  stated. 

2.  That  of  disorderly  conduct  in  the  immediate  view  and  presence  of  the 
house,  and  directly  tending  to  interrupt  its  proceeding's. 

8.  That  of  publishing  any  false  and  malicious  report  of  the  proceedings  of  the 
house,  or  of  the  conduct  of  a  member  in  his  legislative  capacity. 

4.  That  of  refusing  to  attend,  or  be  examined  as  a  witness,  either  before  the 
house  or  a  committee,  or  before  any  person  authorized  by  the  house,  or  by  a  com- 
mittee, to  take  testimony  in  legislative  proceedings. 

6.  That  of  giving  or  offering  a  bribe  to  a  member,  or  of  attempting  by  menace 
or  any  other  corrupt  means  or  device,  directly  or  indirectly,  to  control  or  influence 
a  member  in  giving  his  vote,  or  to  prevent  him  giving  the  same. 

Contempts  op  Boards  op  Supervisors. 

2  R.  S.  935,  §  4.  Whenever  any  person  duly  subpoenaed  to  appear  and  give 
evidence,  or  to  produce  any  books  and  papers  as  herein  provided,  shall  neglect  or 
refuse  to  appear,  or  to  produce  such  books  and  papers  according  to  the  exigency 
of  such  subposna,  or  shall  refuse  to  testify  before  such  board  or  committee,  or  to 
answer  any  question  which  a  majority  thereof  shall  decide  to  be  proper  and  per- 
tinent, he  shall  be  deemed  in  contempt,  and  it  shall  be  the  duty  of  the  chairman 
of  the  board^  or  of  the  committee,  as  the  case  may  be,  to  report  the  facts  to  the 
county  judge  or  to  a  judge  of  the  Supreme  Court  or  of  the  Superior  Court,  or  of 
the  Court  of  Common  Pleas  of  any  of  the  cities  of  this  State,  who  shall  thereupon 
issue  an  attachment  in  the  form  usual  in  the  court  of  which  he  shall  be  judge, 
directed  to  the  sheriff  of  the  county  where  such  witness  was  required  to  appear 
and  testify,  commanding  the  said  sheriff  to  attach  such  person,  and  forthwith 
bring  him  before  the  judge  by  whose  order  such  attachment  was  issued. 
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§  5.  On  the  return  of  the  attachment  and  the  production  of  the  body  of  the  de- 
fendant, the  said  judge  shall  have  jurisdiction  of  the  matter,  and  the  person 
cliarged  maj  purge  himself  of  the  contempt  in  the  same  way,  and  the  same  pro- 
ceedings shall  be  had,  and  the  same  penalties  may  be  imposed,  and  the  same  pun- 
ishment inflicted  as  in  case  of  a  witness  subpoenaed  to  appear  and  give  evidence 
on  the  trial  of  a  civil  cause  before  a  Circuit  or  Special  Term  of  the  Supreme 
Court. 

Ill  addition  to  section  14,  the  following,  among  other  sections  of 
the  Code,  declare  certain  matters  to  be  contempts.  Section  853  re- 
lates to  punishment  of  a  witness  for  disobedience  to  a  subpoena  or 
order ;  section  874  relates  to  contempts  for  disobedience  of  order 
on  deposition  to  be  taken  within  the  State ;  section  863  relates  to 
arrest  of  a  witness.  By  section  681,  a  sheriff  may  be  required  to 
return  an  inventory  in  attachment  proceedings ;  section  688  relates 
to  contempt  proceedings  on  discovery.  Applying  to  another  judge, 
after  refusal  of  order,  is  a  contempt  by  section  778 ;  refusal  to  de- 
posit title  deeds,  section  717 ;  as  to  waste  after  sale  on  execution, 
section  1443 ;  proceedings  to  enforce  judgment  by  contempt  are 
treated  by  section  1241 ;  disobedience  to  surrogate's  decree,  by  sec- 
tion 2555  ;  alimony,  by  section  1773  ;  refusal  to  obey  order  in  sup- 
plementary proceedings,  by  section  2457. 

The  right  of  a  court  of  record  to  punish  contempts  is  a  common- 
law  right,  and  a  necessary  incident  to  the  powers  of  the  court. 
This  is  specially  true  of  contempts  committed  in  the  presence  of 
the  court,  and  corporations,  as  well  as  individuals,  are  within  the 
scope  of  its  powers.  People  v.  Sturtevomty  9  K.  Y.  263  ;  People  v. 
Phelpa,  4  T.  ife  C.  4G7 ;  Spaulding  v.  People,  7  Hill,  301 ;  Wicker 
V.  Dresser,  13  How.  331 ;  Yates  v.  Lansing,  9  Johns.  395 ;  People 
V.  Albany,  etc.,  R.  R.  Co,,  12  Abb.  171 ;  HiUis  v.  PeeksTcill  Sav-^ 
ings  Bank,  18  Week.  Dig.  287.  The  power  to  punish  for  con- 
tempt is,  however,  an  exception  to  the  provisions  of  the  Constitution 
in  favor  of  personal  liberty,  and  cannot  be  extended  in  the  least  de- 
gree beyond  the  limits  imposed  by  statute.  Rutherford  v.  Holmes, 
6  Hun,  317 ;  affirmed,  ^Q  N.  Y.  368 ;  People  v.  Riley,  25  Hun, 
588.  This  summary  right  of  the  courts  under  the  common  law  to 
punish  a  delinquent  officer  for  disobedience  to  its  lawful  order  has 
not  been  restricted  by  statute.  Clark  v.  Bininger,  43  N.  Y.  Super. 
126 ;  affirmed,  75  N.  Y.  344 ;  People  v.  Buyer,  63  How.  115 ; 
Stevenson  v.  Hanson,  67  id.  305.  The  inferior  courts  have  power 
at  common  law  to  protect  their  proceedings  from  disorder,  to  order 
the  arrest  and  removal  of  disorderly  persons,  etc.,  and  such  order 
exonerates  the  person  executing  it  from  Uability  for  false  imprison- 
^      43 
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ment.  Matteft  of  Watson^  3  Lans.  408.  The  operation  of  this  sec- 
tion is,  however,  specifically  confined  to  "  a  court  of  record,  or  a 
judge  thereof,  or  a  referee  appointed  by  the  court."  A  judge  out 
of  court,  however,  has  no  power  to  punish  for  contempt  on  diso- 
bedience to  an  order  made  in  a  statutory  proceeding  before  him,  un- 
less authority  so  to  punish  is  expressly  conferred  by  law.  People 
V.  Brennauy  45  Barb.  344.  This  contingency  is,  however,  provided 
for  by  this  section.  It  has  also  been  said  that,  on  the  other  hand, 
the  court  in  term  time  cannot  punish,  as  for  a  contempt,  disobedi- 
ence of  an  order  made  by  a  judge  out  of  court,  unless  the  order  is 
made  in  an  action  pending  in  the  court.  People  v.  Brennwn,^  supra. 
But  in  Tremain  v.  Hichardsoii^  68  N.  Y.  617,  it  is  held  that  the 
court  has  power  to  punish  for  a  contempt  of  an  order  made  by  a 
county  judge  in  supplementary  proceedings  in  the  Supreme  Court. 
The  right  to  process  to  punish  for  contempt  is  within  the  discretion 
of  the  court,  and  will  not  be  exercised  where  there  is  another  ade- 
quate remedy  on  behalf  of  a  party,  nor  is  its  refusal  reviewable  by 
appeal.  Troy  <&  £,  Ji.  H,  Co,  v.  Hoobolc  Tunnel  R.  R,  Co.^  57 
How.  181.  The  tendency  of  the  courts  has  been  in  modem  times 
to  restrict  the  definitions  of  contempts  and  narrow  their  own  powers 
in  respect  to  them.  BergNs  Caae^  16  Abb.  (N".  S.)  266  ;  People  v. 
Jacobsy  QQ  N.  T.  8.  The  history  of  punishment  for  contempt  is 
considered  and  discussed  in  Dmeiibery  v.  Woodward^  1  Abb.  443. 
Disobedience  to  a  lawful  order  of  a  court  or  judge  is  a  contempt, 
and  an  order  is  binding  until  reversed,  unless  void  for  want  of  ju- 
risdiction ;  but  if  erroneous  only,  that  fact  will  be  considered  ia 
mitigation  of  the  punishment.  Hilton  v.  Paterson^  18  Abb.  245  ; 
People  V.  Bergen^  53  N.  Y.  404 ;  3foa4,  v.  nMein^  2  Edw.  Ch. 
188 ;  People  v.  Sturtevant,  9  N.  Y.  263 ;  Sullivan  v.  Judahy  4 
Paige,  442 ;  Perry  v.  MitcJiellj  5  Den.  537  ;  Erie  Railway  Com- 
pany V.  Ramsey^  45  N.  Y.  637 ;  Highie  v.  Edgerton^  3  Paige,  253 ; 
People  V.  Spaxdding^  2  id.  326 ;  Smith  v.  Reno^  6  How.  124. 

K  a  judgment  is  erroneoas  the  remedy  is  to  move  to  modify, 
Parh  V.  Park^  80  N.  Y.  156.  That  an  injunction  is  too  broad,  and 
partially  beyond  the  jurisdiction  of  the  court,  is  no  excuse  as  to 
those  matters  as  to  which  the  court  has  jurisdiction.  Atkmtic  <&  Pa^ 
cific  Tel  Co.  V.  B.  &  0.  R.  R.  Co.,  46  N.  Y.  Super.  377 ;  modified, 
87  N.  Y.  355.  But  violation  of  a  void  injunction  order  is  not  a 
contempt.  People  v.  Edson^  52  N.  Y.  Super.  53.  Nor  is  it  an  excuse 
that  the  order  is  broader  than  the  prayer  of  the  complaint.  May<yr 
V.  iT.  r.  &  S.  R.  R.  Co.,  64  N.  Y.  622 ;  affirming  40  N.  Y.  Super. 


Pbockedings  to  Punish  fob  Contempt.  339 

301.  Or  that  the  referee  before  whom  a  debtor  was  to  be  examined 
was  hostile  to  him.  Tremain  v.  JHchardsorij  68  N.  Y.  617.  Nor 
after  examination  that  the  aflSdavit  on  which  the  proceedings  were 
based  was  informal.  Lehmaier  v.  Grriswold^  46  N.  Y.  Super.  11. 
An  appeal  from  the  order,  without  a  stay,  does  not  justify  its 
violation.  Stone  v.  Carlauy  2  Sandf.  738 ;  People  v.  Bergen^  63  N. 
Y.  404 ;  Ldand  v.  Smith,  II  Abb.  (N.  S.)  231 ;  Troy  cfe  B.  E.  B. 
Co.  V.  B.  i&  B.  B.  B.  Co.,  57  How.  181.  The  direction  of  a  third 
person  will  not  protect  a  party  from  punishment,  though  it  may 
bear  on  the  extent  of  the  punishment,  as  will  the  advice  of  counsel. 
Brom  V.  Bogan,  4  How.  225  ;  Matter  of  Fitton,  16  id.  303 ;  Brie 
B.  B.  Co.  V.  Bamaey,  45  N.  Y.  637  ;  Hawley  v.  Bennett,  4  Paige, 
163 ;  Bogera  v.  Patterson,  id.  450 ;  BiUinga  v.  Ca/rver,  54  Barb. 

40  ;  Lansing  v.  Boston,  7  Paige,  864 ;  People  v.  Compton,  1  Duer, 
563 ;  Taggard  v.  Talcott,  2  Edw.  Ch.  628 ;  nUliker  v.  Eat/iom,  5 
Bosw.  710.  The  submission  to  an  examination  by  a  debtor,  after 
violation,  is  a  mitigation  of  punishment.  Hilton  v.  Patterson,  18 
Abb.  245.  As  to  a  proper  excuse,  see  Smith  v.  JDrury,  22  Week. 
Dig.  3.  It  has  been  intimated  that  the  process  will  not  ordinarily 
issue  to  collect  money  where  there  is  a  fund  in  hand  out  of  which 
payment  ought  to  be  made.  Matter  of  Watson  v.  Nelson,  69  N. 
Y.  536.  And  it  is  held  proper  only  in  cases  where  the  moneys  can- 
not be  collected  by  execution.  Baker  v.  Baker,  23  Hun,  56 ; 
Peoj^  V.  Biley,  25  id.  587;  O'Gara  v.  Kearney,  77  N.  Y.  423. 
Where  the  failure  to  pay  is  from  inability,  see  Cochra/n  v.  Ingersol, 
13  Hun,  368.  But  where  a  party  is  unable  to  pay  over  the  moneys 
by  reason  of  his  own  fault  it  is  no  defense.     Lansing  v.  Lansing, 

41  How.  248.  A  copy  of  the  order  or  judgment  must  be  served. 
Park  V.  Park,  80  N.  Y.  156.  And  a  demand  must  be  made  for 
payment  of  money  to  put  a  party  in  contempt.  Orey  v.  Cook,  34 
How.  432  ;  McComh  v.  Weaver,  11  Hun,  271 ;  Fischer  v.  Baah, 
81  N.  Y.  235.  And  by  the  person  entitled  to  receive  it.  Panton 
V.  Zehley,  19  How.  394 ;  People  v.  King,  9  id.  97  ;  Tinkey  v.  Lang- 
don,  60  id.  180.  Until  service  of  a  copy  of  the  order  is  made 
a  party  cannot  be  brought  in  contempt  for  not  complying  with 
its  direction.  Sandf ord  v.  Sandf ord,  2  State  Kep.  133  ;  McCauley 
V.  Palmer,  40  Hun,  38.  It  must  be  made  to  appear  that  the  act  or 
omission  complained  of  is  one  by  which  "  the  right  or  remedy  of  a 
party  may  be  defeated,  impaired,  impeded  or  prejudiced,"  and  this 
must  be  adjudged  to  authorize  the  infliction  of  punishment.  Fischer 
V.  Baab,  81  N.  Y.  235.     To  punish  a  party  for  contempt  in  a  civil 
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proceeding  the  contempt  must  be  such  as  to  defeat,  impair,  impede 
or  prejudice  a  right  or  remedy  of  the  party  affected  by  it,  and  that 
fact  must  be  ascertained  and  adjudged  by  the  court  directing  the 
punishment  which  is  to  be  imposed.  Sandford  v.  Samdford^  2  State 
Rep.  133 ;  Cleary  v.  Christiey  41  Hun,  566.  In  supplementary 
proceedings  the  judge  has  power  to  punish  disobedience,  and  this 
power  does  not  oust  the  court  of  its  jurisdiction  to  punish  for  the 
contempt.  Matter  of  Smethuratj  3  Sandf .  724 ;  Kearney* a  Case^  13 
Abb.  459.  Even  an  erroneous  order  must  be  obeyed.  Wilcox  v. 
Harris^  59  How.  262.  It  was  held  that  the  fact  that  the  debtor  is 
a  laborer,  having  a  family  wholly  supported  by  his  labor,  will  not 
authorize  disobedience.  NewM  v.  Cutlery  19  Hun,  74.  This  case 
was,  however,  overruled.  Ha/acock  v.  SearSy  93  N.  Y.  79.  Where, 
pending  the  proceedings,  the  debtor  allows  a  fictitious  judgment  to 
be  rendered  against  him,  and  execution  to  be  levied  on  land  belong- 
ing to  him  in  another  State,  he  is  punishable  for  contempt.  Fenner 
V.  Sanbor7ij  37  Barb.  610.  A  party  will  not  be  punished  for  refusing 
to  pay  over  money  or  deliver  property,  pursuant  to  an  order,  unless 
the  money  or  specific  property  was,  at  the  time  of  the  service  of  tlie 
order  for  the  examination,  in  his  possession  or  under  his  control. 
Tmker  v.  Crooks^  22  Hun,  579 ;  Potter  v.  Low^  16  How.  549 ; 
Oerrega/ni  v.  Whedrighty  3  Abb.  (N.  S.)  264.  Kepayment  of  funds 
received  by  a  party  to  an  action  for  a  partnership  accounting  from  a 
receiver  therein  cannot,  upon  reversal  of  the  judgment  under  which 
it  was  paid,  be  recovered  back  by  proceedings  for  contempt.  SchvUe 
V.  Anderson^  48  N.  Y.  Super.  133.  An  assignee  for  the  benefit  of 
creditors  cannot,  like  a  receiver,  be  punished  for  contempt  for  not 
complying  with  an  order  to  pay  out  moneys  in  his  hands.  Matter 
ofliadtke,  16  Week.  Dig.  28.  An  order  should  not  be  granted  for  the 
arrest  and  imprisonment  of  a  party  who  had  obtained  an  attachment 
against  property  for  his  failure  to  pay  the  sheriflPs  charges,  as  fixed  by 
an  order  vacating  the  attachment.  Hall  v.  [T.  S,  Hector  Co,^  66  How. 
31.  See  MyeT8  v.  Becker^  95  N.  Y.  486.  A  final  decree  on  an  ac- 
counting by  a  general  assignee  cannot  be  enforced  by  proceedings 
for  contempt.     Matter  of  Stockhndge^  7  Abb.  N.  C.  395. 

A  third  party  will  not  be  punished  for  refusing  to  comply  with 
an  order  that  he  turn  over  property  of  the  judgment  debtor  in  his 
hands  to  the  receiver,  the  receiver  must  bring  suit.  West  Side  Bank 
v.  Pugsley,  .12  Abb.  (N.  S.)  28;  S.  C,  47  N.  Y.  368.  Disobedience 
to  an  injunction  order  will  be  punished  as  a  contempt,  and  it  is  not 
necessary  that  service  of  the  order  should  have  been  made  if  the  per- 


Pbocbedings  to  Punish  fob  Contempt.  841 

son  violating  it  has  knowledge  it  has  been  granted.  Mayor  v.  N,  Y. 
dc  S.  L  Co.,  40  N.  Y.  Super.  300;  affirmed,  64  N.  Y.  628;  People 
V.  Brower^  4  Paige,  405 ;  Neale  v.  Oshome^  15  How.  81 ;  Wheeler 
T.  Gilser/j  36  id.  139  ;  Atlantic  Tel.  Co.  v.  Baltimore^  etc.^  R.  R. 
Co.,  46  K  Y.  Super.  877 ;  Ewing  v.  Johnson,  34  How.  202 ;  Waffle 
V.  Vanderheyderiy  8  Paige,  45.  But  damages  may  be  recovered  in  an 
action  for  such  violation,  or  proceedings  taken  for  contempt,  at  the 
election  of  the  injured  party.  Porous  Plaster  Co,  v.  Seabury,  43 
Hun,  611.  The  court  will  not  countenance  any  evasion  of  the  in- 
junction order,  and  will  punish  an  intentional  violation  of  its  fair 
intent.  Mayor  v.  iT.  T.  <&  S.  I.  R.  R.  Co.,  64  K  Y.  622; 
Ogden  v.  Gibbons,  4  Johns.  Ch.  174 ;  Devlin  v.  Devlin,  69  N.  Y. 
212;  Neale  v.  Osborne,  15  How.  81;  Wheeler  v.  Oilsey,  35  id. 
189.  Service  on  the  mayor  of  a  city  or  president  of  a  corporation 
binds  the  officers  of  each.  People  v.  Sturtevant,  9  N.  Y.  263 ; 
Horke  v.  Russellj  2  Lans.  242.  Officers  of  a  corporation  who  have 
personal  knowledge  that  a  corporation  is  enjoined,  and  nevertheless 
violate  the  injunction,  are  punishable.  Abell  v.  iV.  JT.,  etc.,  R.  R. 
Co.,  18  Week.  Dig.  554;  People  v.  Albany,  etc.,  R.  R.  Co.,  12  Abb. 
171.  But  the  order  must  clearly  embrace  the  act  complained  of  to 
entitle  the  person  injured  to  process  for  contempt.  German  Sa/oings 
Bank  v.  Bdbd,  58  How.  336 ;  Kennedy  v.  Weed,  10  Abb.  62.  To 
render  a  person  guilty  of  a  contempt  for  resisting  "  a  lawful  man- 
date of  a  court  of  record,"  the  mandate  must  have  been  issued  by  a 
court  and  not  by  a  justice  thereof.  People  v.  GUmore,  26  Hun,  1. 
A  peremptory  mandamus  is  an  order  of  the  court.  People  v.  R, 
<&  S.  L.  R.  R.  Co.,  76  N.  Y.  294.  It  is  sufficient  excuse  when  an 
act  has  been  directed  by  mandam^us  to  show  that  an  injunction  has 
been  granted  restraining  the  same  act.  People  v.  Village  of  West 
Troy,  25  Hun,  179.  Unless  the  order  directs  surrender  of  premises, 
as  well  as  a  conveyance,  a  party  cannot  be  punished  for  refusing  to 
deliver  possession.  Tvnkey  v.  Langdon,  60  How.  180 ;  McKelsey 
V.  Lewis,  3  Abb.  N.  0.  61.  A  person  sued  by  a  wrong  name  will 
not  be  punished  for  contempt  for  failing  to  obey  an  order  if  he  has 
not  appeared  in  the  action.  Muldoon  v.  Pierz,  1  Abb.  N.  0.  309. 
It  is  not  a  contempt  to  fail  to  pay  costs  in  an  action  between  hus- 
band and  wife,  as  costs  are  collectible  by  execution.  Noland  v. 
Nolandy  29  Hun,  630 ;  Jacquvn  v.  Jacguvn,  36  id.  378.  But  when 
a  defendant  fails  to  make  a  payment  of  alimony  he  is  liable  for  con- 
tempt. It  is  not  necessary  to  show  an  execution  returned  unsatis- 
fied.    Rychman  v.  Ryohman,  34  Hun,   235  ;  affirmed,  98  N.  Y. 
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639.  The  rule  is  changed  from  the  Revised  Statutes,  and  the  court 
must  be  satisfied  that  payment  cannot  be  compelled  by  sequestration 
or  requiring  security  before  proceedings  can  be  taken  for  contempt. 
Isaacs  V.  Isaa/is^  61  How.  369 ;  Rdhl  v*  Rahl^  14  Week.  Dig.  560. 
It  was  held  before  the  Code,  MaUsr  of  Clark^  20  Hun,  551 ;  appeal 
dismissed,  81  N.  Y.  638,  that  one  committed  for  non-payment  of 
alimony  was  not  entitled  to  the  jail  liberties.  The  payment  of  ali- 
mony, either  temporary  or  permanent,  and  of  the  wife's  legal  ex- 
penses in  an  action  for  divorce,  may  be  enforced  by  proceedings  for 
contempt,  but  the  husband  must  be  served  with  a  certified  copy  of 
the  decree  and  payment  of  the  alimony  demanded  before  the  pro- 
ceedings can  be  had.  Strohridge  v.  StrobridgCy  21  Hun,  288 ; 
liyohiian  v.  Ryckm/jm^  19  Week.  Dig.  41 ;  Sandford  v.  Sandfordy 
2  State  Rep.  133  ;  contra,  Qane  v.  Gane^  45  N.  Y.  Super.  355.  To 
bring  a  party  into  contempt,  the  order  which  he  is  charged  with 
violating  must  be  served  personally  upon  him.  McCauley  v. 
P aimer y  40  Hun,  38;  Loop  v.  Goidd^  17  id.  585;  Gerard  t,  Ge- 
rard^ 2  Barb.  Oh.  Y3  ;  People  v.  Murphy ^  1  Daly,  462.  It  is  no 
answer  to  the  proceedings  for  contempt  that  the  pecuniary  circum- 
stances of  the  defendant  are  such  that  he  is  unable  to  comply  with 
the  order.  Lansing  v.  Lamsing^  41  flow.  248 ;  Strobridge  v.  Stro- 
bridge^  supra.  An  injunction  restraining  a  party  from  suing  execu- 
tors is  not  violated  by  suing  heirs  at  law.  Dale  v.  Mosevdty  1 
Paige,  35.  After  service  of  an  ordinary  injunction  in  a  creditor's 
suit,  defendant  is  not  guilty  of  contempt  in  proceeding  to  judg- 
ment in  a  suit  already  commenced.  Parker  v.  Wakemany  10  Paige, 
485. 

An  injunction  obtained  by  a  partner,  preventing  other  partners 
from  meddling  with  the  partnership  property,  will  not  prevent  the 
creditors  of  the  firm  from  proceeding  at  law  to  recover  their  debts, 
or  an  injunction  of  the  firm  from  confessing  a  judgment,  so  as  to 
give  a  creditor  a  preference.  McCredie  v.  Senior^  4  Paige,  378. 
An  attorney  having  two  clients,  if  one  is  enjoined,  it  does  not  limit 
his  professional  action  as  to  the  other  claiming  difiEerent  rights  and 
interests.  Slater  v.  Mei^ritt^  75  N".  Y.  268.  Among  the  acts  ad- 
judged to  be  contempts  are  the  taking  of  property  from  an  officer 
when  seized  on  mesne,  but  not  on  final  process.  Peopley.  Churchy  2 
Wend.  262.  Breaking  open  parts  of  books  sealed  up  and  delivered 
to  a  party  for  inspection.  Dias  v.  Merle^  2  Paige,  494.  Writing 
an  insulting  letter  to  a  grand  jury.  BergKs  Case^  16  Abb.  266. 
Interfering  with  property  in  the  possession  of  a  receiver.     Riggs  v. 
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Whitneyy  15  Abb.  388  ;  Noe  v.  Gibson,  7  Paige,  513.  See  on  this 
point,  also  Albany  City  Bank  v.  Scheinerhom,  9  Paige,  372 ; 
Maker  v.  Browning,  8  id.  388 ;  HUliker  v.  Haihome,  5  Bosw.  710 ; 
Sen  Ins.  Co,  v.  Stebhins,  8  Paige,  565.  Procuring  an  insolvent  person 
to  justify  as  bail.  Hall  v.  U Plaiimer,  49  How.  500.  Bringing  a 
8uit  against  a  lunatic  or  habitual  drunkard  after  notice  of  injunction, 
or  against  a  receiver.  UAmore'itx  v.  Crosby,  2  Paige,  422 ;  Higgs 
V.  Whitney,  15  Abb.  388;  Noe  v.  Oibson,  7  Paige,  513.  See  Peo- 
ple, ex  rel.  Borst,  v.  Grant,  41  Hun,  351.  The  surrogate  has  power 
to  punish  an  administrator  for  contempt,  because  of  his  failure  to 
pay  the  amount  allowed  to  a  special  guardian  by  a  decree,  and  an 
allegation  of  inability  to  pay  is  no  answer.  Matter  of  Kurtzraan,  2 
State  Rep.  655.  As  to  when  surrogate  can  exercise  discretion. 
Matter  of  Snyder,  2  State  Eep.  758.  Sureties  willfully  justifying 
in  a  larger  sum  than  they  are  worth  are  guilty  of  contempt.  Ega/n 
V.  Hope,  49  N.  T,  Super.  454 ;  Stephenson  v.  Hanson,  6  Civ. 
Pro%  43  ;  reversed  on  appeal  on  ground  facts,  did  not  justify  find- 
ing of  falsity  of  affidavit,  22  Week.  Dig.  274  ;  Keating  v.  Goddard, 
8  Civ.  Pro.  377,  n.;  Diamond  v.  Knoepfel,  3  State  Rep.  291.  But 
contra,  Simon  v.  Aldine  Co.,  5  id.  906.  But  not  if  error  might 
have  been  made  by  supposing  demands  against  him  not  collectible. 
Nathan  v.  Hope,  supra.  Refusal  to  answer  by  a  witness  is  not  less 
punishable  civilly,  because  it  might  be  punished  criminally.  Matter 
of  Jones,  6  Civ.  Pro.  250.  But  although  a  witness  will  be  com- 
pelled to  answer,  he  will  not  be  obliged  to  sign  a  deposition  when  it 
might  subject  him  to  legal  liability.  Marx  v.  Spaulding,  6  State 
Rep.  530.  It  seems  that  where  a  judgment  of  divorce  prohibits  the 
party  in  fault  from  marrying  again,  he  may  be  punished  for  con- 
tempt for  disregarding  the  provision  by  afterward  marrying  in  an- 
other State.  Byer  v.  Byer,  67  How.  369.  A  surrogate  has  no  juris- 
diction to  punish  for  contempt  in  not  complying  with  a  decree 
directing  the  payment  of  money  until  an  execution  has  been 
returned  unsatisfied  in  whole  or  part.  Matter  of  Dissosway,  91  N. 
T,  235.  A  sheriff  who  has  acted  in  good  faith  should  not  be  pun- 
ished as  for  contempt  for  a  mistake  of  law.  Second  National  Bank 
of  Oswego  v.  Dunn,  63  How.  434.  The  interposition  of  a  verified 
answer  by  a  defendant,  knowing  it  to  be  false,  is  not  a  contempt. 
Mqfatt  V.  Herman,  17  Abb.  N.  C.  107 ;  reversing  id.  62.  See 
People,  ex  rel.  Munsell,  v.  Court  of  Oy&i^  and  Terminer,  101  N. 
Y.  245,  for  discussion  as  to  contempt  in  view  of  court.  An  answer 
may  be  stricken  out  for  refusal  to  obey  an  order  of  the  court.  Clark 
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V.  dark,  1  State  Kep.  287 ;  Clark  v.  Clark,  11  Civ.  Pro.  Y.  When 
judgment  enforced  by  proceedings  for  contempt.  Diffenbach  v. 
Eoch,  22  Week.  Dig.  282. 

Enforcement  of  judgrrienU  for  contempt —  The  provisions  of 
section  1241  are  here  inserted  for  convenience  of  reference. 

§  1241.  In  either  of  the  foHowlng  cases,  a  jadgment  maj  be  enforced,  hj  serv- 
ing a  certified  copy  thereof,  upon  the  party  against  whom  it  is  rendered,  or  the 
officer  or  person,  who  is  required  thereby,  or  by  law,  to  obey  it;  and,  if  he  refuses 
or  willfully  neglects  to  obey  it,  by  punishing  him  for  a  contempt  of  the  court: 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced  by  execution,  as  pre- 
scribed in  the  last  section. 

2.  Where  the  judgment  is  final,  and  part  of  it  cannot  be  enforced  by  execution, 
as  prescribed  in  the  last  section;  in  which  case,  the  part  or  parts,  which  cannot 
be  so  enforced,  may  be  enforced  as  prescribed  in  this  section. 

8.  Where  the  judgment  is  interlocutory,  and  requires  a  party  to  do,  or  to  re- 
frain from  doing  an  act;  except  in  a  case  specified  in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money  into  court,  or  to  an 
officer  of  the  court;  except  where  the  money  is  due  upon  a  contract,  express  or 
implied,  or  as  damages  for  non-performance  of  a  contract.  In  a  case  specified  in 
this  subdivision,  if  the  judgment  is  final,  it  may  be  enforced  as  prescribed  in  this 
section,  either  simultaneously  with,  or  before  or  after  the  issuing  of  an  execution 
thereupon,  as  the  court  directs. 

The  provisions  of  section  1241  are  not  imperative ;  the  judgment 
creditor  has  no  claim  dejure  that  the  power  should  be  exercised  • 
its  exercise  is  discretionary  with  the  court  below.  Cochraiis  Ex- 
ecutor V.  Ingersolly  73  N.  Y.  613.  The  cases  where  disobedience  to 
a  judgment  may  be  punished  as  a  contempt  are,  where  it  cannot  be 
enforced  by  execution,  or  where  it  directs  the  payment  of  money 
into  court,  or  to  an  officer  of  the  court.  O^Oara  v.  Kearney y  77 
N.  Y.  423.  A  surety  on  an  administrator's  bond,  who,  after  an  un- 
satisfied decree  against  him,  and  a  judgment  on  the  bond,  has  paid 
the  amount,  has  a  right  to  an  attachment  against  the  administrators; 
the  judgment  on  the  bond  did  not  take  away  any  remedy  on  the 
principal  debt,  and  attachment  and  execution  may  be  used  concur- 
rently. This  decision  under  E.  S.  Townaend  v.  Whitney,  75  N. 
Y.  425.  Where  a  judgment  adjudges  the  payment  of  a  sum  to  a 
creditor  from  the  surplus  income  of  a  trust  estate,  the  trustee  is, 
after  demand,  personally  liable,  and  precept  may  be  issued  to  collect 
the  amount  on  motion,  on  its  being  shown  that  he  has  paid  the 
amount  over  on  another  judgment.  Williams  v.  Thorn,  81  N.  Y. 
381.  When  a  judgment  requires  a  party  to  execute  a  conveyance, 
and  an  instrument  in  proper  form  is  tendered  him,  he  is  bound  to 
execute  it,  though  it  has  not  been  submitted  to  the  court  for  ap- 
proval, and  it  need  not  be  tendered  simultaneously  with  service  of  a 
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copy  of  the  judgment.    HiUiker  v.  Hathome^  5  Bobw,  710  ;  Morris 
V.  Walsh,  9  id.  636. 

For  contempts  in  supplementary  proceedings,  see  section  2457. 

§  2457.  A  person  'who  refuses,  or  without  sufficient  excuse  neglects,  to  obey  an 
order  of  a  judge  or  referee,  made  pursuant  to  the  last  two  sections,  or  to  any 
other  provision  of  this  article,  and  duly  served  upon  him,  or  an  oral  direction, 
given  directly  to  him  by  a  judge  or  referee,  in  the  course  of  the  special  proceed- 
ing; or  to  attend  before  a  judge  or  referee,  according  to  the  command  of  a  sub- 
poena, duly  served  upon  him;  may  be  punished  by  the  judge,  or  by  the  court  out 
of  which  the  execution  yha  issued,  as  for  a  contempt. 

The  irregularity  of  an  order  is  no  excuse  for  a  debt  or  refusing 
to  appear  and  answer,  and  he  will  be  punished  for  contempt  though 
the  order  be  afterward  set  aside  for  irregularity.  Shultz  v.  An- 
drews^ 54  How.  378.  But  see  Hancock  v.  /Sears,  93  N.  Y.  79.  A 
debtor  must  obey  the  order  even  though  not  originally  served  with 
summons.  Keller  v.  Zeiglely  5  Law  Bull.  15 ;  Perkins  v.  Kendall^ 
3  Civ.  Pro.  240.  Tlie  debtor  is  bound  to  obey  the  order  of  a  ref- 
eree as  to  adjournments,  and  will  be  guilty  of  contempt  if  he  re- 
fuses. Redmond  v.  Goldsmith,  2  Law  Bull.  19.  A  third  person 
will  not  be  punished  for  contempt  for  not  appearing  where  the  alle- 
gations as  to  property  in  his  possession  were  on  information  and  be- 
lief. Day  V.  Lee,  52  How.  95.  And  so  as  to  a  third  person  if 
execution  had  not  been  returned  unsatisfied.  Shane  v.  Higgins,  I 
Law  Bull.  59.  It  is  a  contempt  for  the  debtor  to  refuse  to  answer 
a  question  held  proper  by  the  referee,  and  which  he  is  directed  to 
answer.  IxUhrop  v.  Clapp,  40  N.  Y.  328.  To  put  a  judgment 
debtor  in  contempt  for  interfering  with  his  property,  it  must  affirma- 
tively appear  that  the  property  in  question  was  acquii*ed  prior  to 
the  granting  of  the  order.  Potter  v.  Low,  16  How.  549.  A  trans- 
fer of  property  in  payment  of  counsel  fees  is  a  contempt.  Deposit 
Nationcd  Bank  v.  Wickham,  44  How.  421.  As  is  a  payment  of 
rent.  Aschemorr  v.  Mnont,  6  Law  Bull.  81.  To  draw  money  de- 
posited in  the  name  of  the  debtor  as  trustee,  after  service  of  an  in- 
junction, even  though  it  is  the  property  of  his  wife.  People  v. 
Kingsland,  3  Keyes,  325.  But  in  Deam,  v.  Hyatt,  5  Week.  Dig. 
67j  it  is  held  the  legal  title  to  the  property,  the  transfer  of  which 
constitutes  the  contempt,  must  have  been  in  the  debtor.  Where  an 
order  has  been  made  to  pay  over,  which  it  is  shown  ought  not  to 
have  been  made,  a  party  will  not  be  punished  for  disobedience  if 
there  was  no  disrespect.     Beebe  v.  Kenyon,  3  Hun,  73. 

Contempts  of  surrogated  decrees. —  The  following  section  of  the 
Code  regulates  the  practice  : 
44 
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§  2555.  In  either  of  the  following  cases,  a  decree  of  a  Surrogate's  Court,  direct- 
ing the  payment  of  money,  or  requiring  the  performance  of  any  other  act,  may 
be  enforced,  by  serving  a  certified  copy  thereof  upon  the  party  against  whom  it  is 
rendered,  or  the  officer  or  person  who  is  required  thereby,  or  by  law,  to  obey  it; 
and  if  he  refuses  or  willfully  neglects  to  obey  it,  by  punishing  him  for  a  con- 
tempt of  court:  1.  Where  it  cannot  be  enforced  by  execution,  as  prescribed  in 
the  last  section.  2.  AVhere  part  of  it  cannot  be  so  enforced  by  execution;  in 
which  case,  the  part  or  parts,  which  cannot  be  so  enforced,  may  be  enforced  as 
l)rescribed  in  this  section.  3.  Where  an  execution,  issued  as  prescribed  in  the 
last  section,  to  the  sheriff  of  the  surrogate's  county,  has  been  returned  by  him 
wholly  or  partly  unsatisfied.  4.  Where  the  delinquent  is  an  executor,  adminis- 
trator, guardian,  or  testamentary  trustee,  and  the  decree  relates  to  the  fund  or 
estate,  in  which  case  the  surrogate  may  enforce  the  decree  as  prescribed  in  this 
section,  either  without  issuing  an  execution,  or  after  the  return  of  an  execution, 
as  he  thinks  proper.  If  the  delinquent  has  given  an  official  bond,  his  imprison- 
ment, by  virtue  of  proceedings  to  punish  him  for  a  contempt,  as  prescribed  in 
this  section,  or  a  levy  upon  his  property  by  virtue  of  an  execution,  issued  as  pre- 
scribed in  the  last  section,  does  not  bar,  suspend,  or  otherwise  affect  an  action 
against  the  sureties  in  his  official  bond. 

The  provisions  of  section  2555  do  not  apply  to  the  enforcement 
of  a  decree  rendered  prior  to  September  1,  1880.  Undei^hUl  v. 
Niclwls,  4  Redf.  318 ;  Woodhouse  v.  Woodhouse^  5  id.  131;  Jod 
V.  mttermaii^  id.  136.  Wliere  an  executor  was  indebted  to  his 
testator,  and  after  assuming  charge  of  the  estate  became  insolvent, 
having  accounted,  however,  for  all  moneys  of  the  estate  received  by 
hira,  it  was  held  he  was  not  amenable  to  contempt  proceedings  for 
failure  to  pay  the  debt.  The  provisions  of  the  Code  were  passed 
to  permit  the  punishment,  by  contempt  proceedings,  of  trustees 
who  had  embezzled  the  funds  of  cestuis  que  trusty  and  do  not  change 
the  character  of  a  contract  debt  due  from  the  executor.  In  re 
Rugg^  3  State  Rep.  224 ;  citing  Baucus  v.  Stover^  89  N.  Y.  1.  It 
is  said  by  Livingston,  surrogate,  in  Ferguson  v.  Cummings^  1  Dem. 
433,  that  the  powers  conferred  by  section  2555  should  be  exercised 
in  conformity  with  the  liberal  spirit  of  State  legislation  on  the  sub- 
ject of  imprisonment  for  debt.  The  holding  In  re  Duaoaway^  91 
N.  Y.  235,  that  contempt  proceedings  cannot  be  taken  to  enforce  a 
decree  for  payment  of  money  until  an  execution  has  been  returned 
unsatisfied,  wholly  or  in  part,  relates  to  proceedings  defined  by  the 
first  three  subdivisions  of  the  section,  and  the  provisions  of  section  4 
do  not  require  an  execution  against  an  executor,  etc.,  but  it  is  held 
in  Estate  of  KeUinger^  2  McCarty's  Civ.  Pro.  68,  that  it  is  discre- 
tionary with  the  surrogate  in  such  case  whether  to  require  the  issue 
and  return  of  an  execution ;  and  Ferguson  v.  CummingSj  1  Dem. 
433,  holds  that  the  issuing  of  an  execution  ought  not,  in  the  exer- 
cise of  a  sound  discretion,  to  be  dispensed  with.     An  administrator 
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ordered  to  pay  costs  cannot  excuse  non-payment  by  showing  he  has 
no  assets,  non  conataty  but  that  he  has  squandered  them.  Gillies  v. 
Kreuder,  1  Dem.  349.  As  to  insufficiency  of  assets,  the  surrogate 
exercises  a  discretion  in  deciding  the  fact  on  conflicting  evidence. 
Matter  of  Snyder j  2  State  Rep.  758.  In  Matter  of  Kurtzman^  2 
id.  655,  it  is  said  that  whatever  doubt  there  may  have  been 
before  the  Code,  as  to  the  right  of  a  surrogate  to  punish  an  admin- 
istrator for  contempt,  for  non-payment  of  moneys,  there  can  no 
longer  be  any  doubt  as  to  such  power  and  its  extent.  The  claim  of 
an  executor  that  he  has  no  funds  is  too  general,  and  is  unavailing. 
Citing  Matter  of  Snyder ^  34  Hun,  302 ;  Matter  of  Steinert^  29  id. 
301.  The  liability  of  an  executor  who  was  indebted  to  his  testator 
is  not  the  same  as  if  he  had  received  assets  of  the  estate,  and  if  un- 
able to  pay,  he  cannot  be  punished  for  contempt.  Baucus  v. 
Stover y  89  N.  Y.  1.  The  decisions  under  the  Revised  Statutes  as  to 
power  of  surrogate  to  punish  for  non-payment  of  moneys  were 
very  conflicting.  See  Watson  v.  Nelson^  69  N.  Y.  536 ;  People 
V.  CowleSy  4  Keyes,  46 ;  Seaman  v.  Duryea^  11  N.  Y.  324 ; 
Townsend  v.  Whitney ^  75  id.  425. 

Miscellaneous. — In  general,  if  a  party  stipulates  in  open  court  to 
pay  the  expenses  of  a  reference,  and  he  is  ordered  to  pay  and  refuses, 
giving  no  satisfactory  reason,  he  may  be  punished  for  contempt. 
FiscJier  v.  Raab^  56  How.  218 ;  affirmed,  58  id.  221 ;  People  v. 
ReiMy^  56  id.  223.  Bringing  an  action  in  the  name  of  another  per- 
son, without  his  privity  or  consent,  is  a  contempt.  Butterworih  v. 
Stagg^  2  Johns.  Cas.  291. 

An  attorney  employed  in  that  capacity  who  collects  or  receives 
money  for  his  client  and  refuses  to  pay  it  after  demand  made  over, 
is  punishable  as  for  a  contempt.  Matter  of  BUaTdy^  5  Paige,  311 ; 
Matter  of  Dakin^  4  Hill,  42 ;  Wilmerdings  v.  Fowler^  14  Abb.  (N. 
S.)  249 ;  People  v.  Smithy  3  Cai.  221 ;  People  v.  Wilson^  5  Johns. 
36S  ;  Bohanan  v.  Peterson^  9  Wend.  503 ;  Ex  parte  terguson^  6 
Cow.  596 ;  Matter  of  Steinert,  24  Hun,  246 ;  Ex  parte  Staats,  4 
Cow.  76.  An  attorney  is  also  liable  for  contempt  for  appearing  for 
a  defendant  and  confessing  judgment  without  authority.  Denton 
V.  N(ryeSy  6  Johns.  296.  But  a  client  will  not  be  punished  for  an 
act  done  by  his  attorney  without  his  priority,  procurement  or  con- 
sent. SaUerlee  v.  DeComeau^  7  Robt.  666.  A  receiver  who  re- 
fuses to  pay  out  funds  in  his  hands,  pursuant  to  an  order  of  the 
court,  is  punishable  as  for  a  contempt.  Clark  v.  Bininger^  43  N. 
Y.  Super.  126,  344 ;  affirmed,  75  N.  Y.  344.     A  sheriff  is  liable  to 
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attachment  for  not  returning  process.  People  v.  Brown^  6  Cow.  41. 
Or  for  an  insuflacient  return,  with  intent  to  favor  defendant.  Burk 
V.  Campbell^  15  Johns.  456.  A  witness  is  liable  for  contempt  for 
refusing  to  attend  court,  and  it  need  not  appear  that  such  conduct 
was  calculated  to,  or  did,  impair  the  rights  or  remedies  of  the  par- 
ties complaining  thereof.  Bleecker  v.  Carroll^  2  Abb.  82 ;  Woods 
V.  DeFiganiere^  1  Kobt.  607.  In  proceedings  to  examine  a  witness 
before  trial,  it  must  appear,  to  put  him  in  contempt,  that  the  order 
prescribed  by  section  873  has  been  served  on  him.  Loop  v.  Govldy 
17  Hun,  585 ;  T^o  v.  Bakery  16  id.  182.  The  court  is  to  decide  as 
to  wiiether  a  question  put  to  a  witness  is  proper,  and  that  question 
cannot  be  inquired  into,  to  impeach  a  commitment  for  contempt. 
People  T.  OasselSy  5  Hill,  164 ;  People  v.  Sheriff,  7  Abb.  96 ;  Forhea 
V.  Meeker^  3  Edw.  452.  As  to  the  power  of  a  legislative  body 
to  commit  for  contempt,  see  The  People^  ex  rd,  McDonald^  v. 
KeeleVy  99  N.  Y.  465,  which  is  an  exhaustive  review  of  the 
authorities,  and  the  latest  expression  of  the  court  of  last  resort  on 
this  question. 

A  witness  is  not  guilty  of  a  contempt  in  refusing  to  testify  to  a 
fact  which  would  subject  him  to  a  penalty  or  forfeiture.  Henry  v. 
Salina  Bank^  1  N.  Y.  83.  Nor  is  a  county  treasurer  bound  to 
answer  an  interrogatory  put  to  him  by  a  committee  appointed  by  a 
board  of  supervisors  concerning  moneys  in  his  hands  as  such  treas- 
urer. In  re  Dickinson^  56  How.  260.  A  witness  is  not  bound  to 
answer  a  question  tending  to  disgrace  or  criminate  himself.  In  re 
Zewisy  39  How.  155 ;  Zohman  v.  Peqple,  1  N.  Y.  379 ;  People  v. 
Rector,  19  Wend.  569 ;  People  v.  Eerricky  13  Johns.  82.  The 
privilege  is,  however,  personal  to  the  witness.  Brandon  v.  People, 
42  N.  Y.  265 ;  Southlard  v.  Rexfordy  6  Cow.  254 ;  Ward  v.  People, 
6  Hill,  144.  By  statute,  communications  between  attorney  and 
client,  between  physician  and  patient,  and  between  clergyman  and 
layman,  are  confidential ;  also  between  husband  and  wife. 

§  2267.  Where  the  offense  is  committed  in  the  immediate  view  and  presence  of 
the  coart,  or  of  a  judge  or  referee,  upon  a  trial  or  hearing,  it  may  be  punished 
summarily.  For  that  purpose  an  order  must  be  made  by  the  court,  judge  or  ref- 
eree, stating  the  facts  which  constitute  the  offense,  and  bring  the  case  within  the 
f) revisions  of  this  section,  and  plainly  and  specifically  prescribing  the  punish- 
ment to  be  inflicted  therefor. 

A  plain  line  of  distinction  is  drawn  between  proceedings  for  a 
contempt  occurring  in  the  presence  of  a  judge,  and  the  facts  con- 
stituting which  are  certified  by  him,  and  cases  of  professional  mis- 
conduct out  of  the  presence  of  the  court,  where  the  actual  truth 
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is  a  matter  of  evidence.  In  the  former  class  of  cases  it  is  held  that 
the  facts  embodied  in  the  order  of  the  judge  must  be  taken  as  true. 
In  the  latter  the  right  of  review  is  asserted,  not  only  where  there 
had  been  want  of  jurisdiction,  but  where  the  court  below  had  de- 
cided erroneously  on  the  testimony.  Its  discretion  is  not  unlimited, 
and  while  not  to  be  overruled  in  cases  of  doubt,  is  yet  subject  to 
review.  Matter  of  Eldridge^  82  N.  Y.  161.  As  to  what  consti- 
tutes a  criminal  contempt,  see  People  v.  Oyer  and  Terminer^  101  N. 
Y.  245.  An  order  made  by  the  court  is  a  sufficient  commitment 
where  the  contempt  has  been  committed  in  the  presence  of  the 
court,  and  it  appears  it  should  direct  the  sheriff  to  take  him  into 
custody  and  confine  him,  and  interrogatories  do  not  seem  to  be  nec- 
essary. Matter  of  Percy ^  2  Daly,  530.  "Where  a  witness  sum- 
moned before  the  grand  jury  declined  to  answer,  and  after  the  court 
had  ruled  the  question  proper  he  repeated  his  refusal,  it  was  held  to 
be  a  contempt  in  the  immediate  view  and  presence  of  the  court,  so 
that  no  affidavit  or  further  evidence  was  needed  for  commitment. 
Matter  of  HacJcUyy  24  N,  Y.  74.  In  the  latter  case  no  interroga- 
tories were  propounded,  and  the  following  precedent  was  held  suf- 
ficient.    It  will  be  noted  it  was  a  case  of  criminal  contempt. 

Precedent  for  Order  for  Commitment, 

At  a  Court  of  General  Sessions  of  the  Peace,  holden  in  and  for  the 

city  and  county  of  New  York,  etc.,  April  30,  1861: 
Present — John  T.  Hoffman,  Recorder, 


In  the  Matter  of  Andrew  J.  Hackley. 


The  grand  jury  heretofore  in  due  manner  selected,  drawn,  sum- 
moned and  sworn  to  serve  as  grand  jurors  in  the  Court  of  General 
Sessions  of  the  Peace  in  and  for  the  city  and  county  of  New  York, 
come  into  court  and  make  complaint,  by  and  through  their  foreman, 
theretofore  duly  appointed  and  sworn,  that  Andrew  J.  Hackley,  after 
being  duly  summoned  and  sworn,  as  prescribed  by  law,  as  a  witness  in 
a  certain  matter  and  complaint  pending  before  such  grand  jury, 
whereof  they  had  cognizance,  against  certain  aldermen  and  members 
of  the  common  council  of  the  city  of  New  York  for  feloniously  re- 
ceiving a  gift  of  money,  under  an  agreement  that  their  votes  should 
be  influenced  thereby  m  a  matter  then  pending  before  said  aldermen 
and  members  of  the  common  council  m  their  official  capacity,  did 
then  and  there  refuse  to  answer  the  following  legal  and  proper  inter- 
rogatory propounded  to  him,  the  said  Andrew  J.  Hackley,  to-wlt: 
"  What  did  you  do  with  the  pile  of  bills  received  from  Thomas  Hope, 
and  which  he  told  you  amounted  to  $50,000?'' 

And  the  said  Andrew  J.  Hackley  then  and  there,  instead  of  answer- 
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iiig  the  said  interrogatory,  stated  as  follows,  to- wit:  "Any  answer 
wnich  I  could  give  to  that  question  would  disgrace  me,  and  would 
have  a  tendency  to  accuse  me  of  a  crime.  I,  therefore,  demur  to  the 
question,  referring  to  the  ancient  common-law  rule,  that  no  man  is 
held  to  accuse  himself,  and  to  the  sixth  section  of  the  first  article  of 
the  Constitution  of  this  State." 

And  the  court  having  then  and  there  decided  that  the  said  inter- 
rogatory is  a  legal  and  proper  one,  and  that  the  reasons  given  for  not 
answering  the  same  are  invalid  and  insufficient;  and  now  ordering  the 
said  Andrew  J.  Hackley  to  answer  the  said  interrogatory,  and  he, 
the  said  Andrew  J.  Hackley,  still  contumaciously  and  unlawfully  re- 
fusing to  answer  the  said  interrogatory,  the  court  doth  hereby  adjudge 
tlie  said  Andrew  J.  Hackley,  by  reason  of  the  premises  aforesaid, 
guilty  of  criminal  contempt  of  court;  and  doth  further  order  and  ad- 
judge that  the  said  Andrew  J.  Hackley,  for  the  criminal  contempt 
aforesaid,  whereof  he  is  convicted,  be  imprisoned  in  the  jail  of  the 
county  of  New  York  for  the  term  of  thirty  days. 

§  2268.  Where  the  offense  consists  of  a  neglect  or  refusal  to  obey  an  order  of 
the  court,  requiring  the  payment  of  costs,  or  of  a  specified  sum  of  money,  and 
the  court  is  satisfied,  by  proof,  by  aflS.dayit,  that  a  personal  demand '  thereof  has 
been  made,  and  that  payment  thereof  has  been  refused  or  neglected,  it  may  issue, 
without  notice,  a  warrant  to  commit  the  offender  to  prison,  until  the  costs  or  other 
sum  of  money,  and  the  costs  and  expenses  of  the  proceeding,  are  paid,  or  until 
he  is  discharged  according  to  law. 

Before  an  attachment  can  issue  lor  non-compliance  with  a  judg- 
ment or  order  it  must  be  distinctly  settled  by  the  court  or  referee 
what  the  party  can  properly  be  required  to  do.  Sutton  v.  Davis,  6 
Hun,  237;  appeal  dismissed,  64  K.  Y.  633  ;  People  v.  Alexander j 

3  Hun,  211.  A  precept  under  this  section  may  be  issued  exjparte, 
and  without  reference  to  the  ability  of  the  party  to  pay  the  money, 
and  whether  his  disobedience  was  willful  or  not.     People  v.  CouleSy 

4  Keyes,  38  ;  In  re  Kelly ^  62  N.  Y.  198 ;  Cla7*k  v.  Bininger,  75  id. 
344.  A  demand  is  necessary  before  contempt  proceedings  can  be 
taken  under  this  section  by  the  person  entitled  to  the  moneys,  or 
some  person  authorized  by  him,  and  it  is  properly  made  of  the 
person  sought  to  be  punished.  If  this  is  not  done  proceedings  will 
be  set  aside.  Fischer  v.  Radb^  58  How.  221.  Where  a  receiver 
willfully  refused  to  obey  an  order  of  the  court  directing  him  to  pay 
over  moneys  in  his  hands  as  such,  it  is  the  proper  practice  to  grant 
an  order  to  show  cause,  and  give  the  receiver  an  opportunity  to  be 
heard  ;  and  there  must  be  an  adjudication  that  he  is  guilty  of  mis- 
conduct before  he  can  be  punislied.  So  held  under  Revised  Statutes. 
Clark  V.  Bminger^  75  N.  Y.  344.  See  section  2269  for  form  of 
affidavit. 
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Precedent  for  Warrant  to  Commit. 

The  People  of  the  State  of  New  York  to  the  Sfieriff  of  the  County  of 
Albany y  greeting : 

Whereas,  By  aflSdavit  of  John  Cromwell,  it  appears  that  on  the 
5th  day  of  May,  1887,  an  order  was  granted  in  the  Supreme  Court 
commanding  Marinda  Wheeler  to  appear  and  answer  concerning,  her 
property  in  an  action  in  which  John  Cromwell  was  plaintiff  and  said 
Marinda  Wheeler  defendant,  in  which  an  execution  had  issued  to 
the  sheriff  of  Albany  county,  where  said  Marinda  Wheeler  then  re- 
sided, on  a  judgment  obtained  against  her  in  the  Supreme  Court  in 
said  county  for  the  sum  of  $2,150  in  said  action,  which  judgment  had 
been  duly  docketed;  and 

Whereas,  The  said  Marinda  Wheeler  appeared  before  Charles  J. 
Buchanan,  Esq.,  a  referee  appointed  for  that  purpose,  and  answered 
concerning  her  property;  and 

Whereas,  It  appeared  that  she  had  in  her  hands  the  sum  of  $850, 
applicable  to  the  payment  of  said  judgment,  and  an  order  was  duly 
made  on  the  1st  day  of  June,  1887,  commanding  and  directing  her, 
the  said  Marinda  Wheeler,  to  pay  oyer  said  sum  to  said  plaintiff  on 
said  judgment,  or  that  in  default  thereof  an  attachment  issue;  and 

Whereas,  The  said  order  was  duly  served  on  said  Marinda  Wheeler 
on  the  3d  day  of  June,  1887,  and  the  said  moneys  demanded  hy  the 
plaintiff,  as  appears  by  due  proof  thereof,  and  the  said  Marinda 
Wheeler  neglected  and  refused,  and  still  neglects  and  refuses,  to  pay 
over  said  moneys  or  any  part  thereof:  Now,  therefore,  we  command 
you  to  arrest  the  said  Marinda  Wheeler,  if  she  shall  be  found  in  your 
bailiwick,  and  commit  her  to  the  county  jail  of  Albany  county,  until 
the  said  sum  of  $850  is  paid.  You  are  to  make  return  under  your 
hand  of  the  manner  in  which  you  have  executed  this  writ,  and  have 
you  then  and  there  this  writ. 

Witness,  Hon.  A.  B.  Parker,  Justice  of  the  Supreme  Court,  Albany, 
i-        -I    June  5,  1887. 

L^'  ^'J  Robert  H.  Moore, 

E.  D.  RoKAN,  Clerk. 

Attorney  for  Plaintiff, 

Indorsed: — "Let  the  within  writ  of  attachment  issue." 

A.  B.  Parker, 

Justice  Supreme  Court. 

The  warrant  should  be  accompanied  by  a  formal  order  as  follows: 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  court-house  in 

the  city  of  Albany,  on  the  5th  day  of  June,  1887: 
Present  —  Hon.  A.  B.  Parker,  Justice. 

The  People,  ex  rel,  John  Cromwell, 

agst. 
Marinda  Wheeler. 


It  appearing  by  the  report  of  Charles  J.  Buchanan,  Esq.,  the  referee 
in  supplementary  proceedings  in  this  action,  and  the  affidavit  of  John 
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Cromwell,  plaintiff,  that  the  defendant  has  in  her  possession,  applicahle 
to  the  payment  of  the  judgment  herein,  the  sum  of  $850,  which  she 
refuses  to  apply  thereon,  although  ordered  so  to  do,  and  proof  of  ser- 
vice of  such  order  and  demand  of  payment  having  been  made  and 
filed: 

Now  on  motion  of  E.  D.  Ronan,  attorney  for  plaintiff,  it  is  ordered, 
that  a  warrant  issue  against  said  Marinda  Wheeler,  as  for  a  contempt, 
under  and  by  virtue  of  section  2268  of  the  Code  of  Civil  Procedure 
to  commit  her  to  prison  till  said  sum  is  paid. 

Enter  in  Albany  county.  A.  B.  Parker, 

Justice  Supreme  Court, 

§  2269.  The  court  or  judge,  authorized  to  punish  for  the  offense,  may,  in  its  or 
his  discretion,  where  the  case  is  one  of  those  specified  in  either  of  the  last  two 
sections;  and,  in  everj  other  case,  must,  upon  being  satisfied,  by  affidavit,  of  the 
commission  of  the  offense,  either: 

1.  Make  an  order,  requiring  the  accused  to  show  cause  before  it  or  him,  at  a 
time  and  place  therein  specified,  why  the  accused  should  not  be  punished  for  the 
alleged  offense;  or 

2.  Issue  a  warrant  of  attachment,  directed  to  the  sheriff  of  a  particular  county, 
or,  generally,  to  the  sheriff  of  any  county  where  the  accused  may  be  found,  com' 
manding  him  to  arrest  the  accused,  and  bring  him  before  the  court  or  judge, 
either  forthwith,  or  at  a  time  and  place  therein  specified,  to  answer  for  the  alleged 
offense. 

There  must  be  an  affidavit  in  civil  cases  the  statute  is  express. 
Ackroyd  v.  Ackroydy  3  Daly,  38  The  party  is  brought  into  court  by 
attachment  either  absolute ornw?^'.  Jackson  v.  Smithy  5  Johns.  117  ; 
Matter  of  Smethursty  2  Sandf .  724  ;  Matter  of  Yanderhilt^  4  Johns. 
Ch.  57.  The  proceeding  may  be  by  attachment  for  contempt,  or 
order  to  show  cause  why  the  party  should  not  be  punished  for  con- 
tempt. In  either  case  it  must  be  shown  that  the  party  is  in  con- 
tempt, and  where  the  proceeding  is  by  order  to  show  cause  the  papers 
on  which  the  application  is  founded,  or  so  much  of  them  as  are  not 
already  in  possession  of  the  accused,  must  be  served  on  him  or  his 
solicitor,  such  length  of  time  before  the  hearing,  as  the  order  directs. 
The  service  of  a  mere  notice  of  motion  is  not  sufficient ;  the  party 
must  be  brought  into  court  by  the  service  of  an  order  to  show  cause 
or  an  attachment.  Sandf ord  v,  Sandf ord^  40  Hun,  540.  Either 
an  attachment  must  issue  or  an  order  be  granted  to  show  cause 
why  the  party  should  not  be  punished  for  misconduct,  otherwise  the 
proceedings  are  invalid.  J^all  Brook  Co.  v.  Heckscher^  6  State  Kep. 
676.  If  a  party  fails  to  appear,  or  shows  no  sufficient  cause,  the 
court  may  make  a  final  order  of  punishment  for  contempt.  If  the 
contempt  is  denied  the  court  may  discharge  the  order  to  show  cause 
or  require  interrogatories  on  the  coming  in  of  which  the  court  acts. 
So  where  the  procedure  is  by  attachment,  there  must  be  interroga- 
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tones,  unless  the  accused  admit  the  contempt  as  charged.  Albany 
City  Bank  v.  Schemerham^  9  Paige,  3Y2.  Where  the  proceeding 
is  commenced  by  notice  of  motion,  instead  of  an  order  to  show 
cause,  or  by  an  attachment,  the  irregularity  is  cured  by  appearing 
and  answering  without  objection.  An  attachment  has  been  granted 
in  the  first  instance  where  an  evasive  return  was  made  to  writ  of 
habeas  corpus.  Master  of  Stacy ^  10  Johns.  328.  For  enforcing  an 
answer  in  equity  where  the  witness  positively  refuses  to  obey  a  sub- 
poena. Andrews  v.  Andrews^  2  Johns.  Cas.  109 ;  also,  see  People 
V.  Wilson^  5  Johns.  368  ;  Stafford  v.  Rasketh^  1  Wend.  71 ;  Warden 
V.  Bank  of  Orange^  id.  94.  The  order  to  show  cause  should  not  be 
an  adjudication  that  the  defendant  is  guilty  of  the  contempt,  but 
only  an  order  to  bring  him  into  court.  McCredie  v.  Senior^  4 
Paige,  378. 

It  is  said  in  People  v.  King^  9  How.  97,  that  an  attachment  should 
issue  at  once  on  violation  of  an  order  to  pay  over  money.  A  war- 
rant of  attachment  should  not  be  granted  ex  parte^  when  the  only 
proof  is  by  an  adverse  party  on  information  and  belief ;  no  excuse 
is  offered  by  the  affidavits  of  parties  having  knowledge  if  the  facts 
are  not  produced.  Sargeant  v.  Warren^  22  Week.  Dig.  472.  In 
contempt  proceedings,  to  collect  a  personal  tax,  a  notice  of  motion 
was  held  proper.  Matter  of  Nichols^  54  N.  Y.  62.  But  see  lan- 
guage of  section  as  it  now  stands,  and  Sandford  v.  Sandford^  supra. 
Attachment  is  the  remedy  against  an  attorney  who  refuses  to  pay 
over  money  which  belongs  to  his  client.  Bmoling  Qreen  Savings 
Ba/nk  v.  Todd^  52  N.  Y.  489.  The  discretion  of  a  judge  in  fixing 
time  within  which  an  attachment  is  returnable  is  in  the  discretion 
of  the  court,  but  reviewable  at  General  Term.  The  attachment 
should  be  returnable  before  the  judge  by  whom  it  is  granted.  But 
error  is  amendable,  and  is  waived  by  giving  a  bond  to  the  sheriflE,  at 
least  so  far  as  the  validity  of  the  bond  is  concerned.  Kelly  v.  Mc' 
Cormick,  28  jST.  Y.  318  ;  Pavoer  v,  ViUage  of  Athens,  19  Hun,  169. 
It  was  held  in  Dunford  v.  Weaver,  84  N.  Y.  445,  that  the  process 
need  not  recite  all  the  facts  and  proceedings  necessary  to  confer 
jurisdiction  ;  and  in  Park  v.  Park,  80  N.  Y.  156,  it  was  held  that 
where  there  was  an  indorsement  on  the  process  signed  by  the  clerk, 
showing  it  was  issued  by  special  order  of  the  court,  it  would  be  pre- 
sumed an  order  had  been  entered,  but  in  any  event,  as  the  objection 
was  not  raised  below,  it  could  not  be  raised  in  Court  of  Appeals. 
Much  conflict  is  found  in  the  decisions  previous  to  the  Code  of  Civil 
Procedure,  as  to  whether  the  proceedings  should  be  entitled,  as  in 
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the  action  or  proceeding  in  which  the  contempt  originated,  or  as  a 
new  special  proceeding.  This  question  is  definitely  settled  by  sec- 
tion 2273,  which  provides  that  a  warrant  of  attachment  is  a  man- 
date whereby  an  original  special  proceeding  is  instituted  against  the 
accused  in  behalf  of  the.  people,  upon  the  relation  of  the  complain- 
ant. In  following  the  precedents  hereafter  in  entitling  papers,  this 
distinction  must  be  carefully  borne  in  mind,  and  the  title  must  be 
adapted  as  to  the  original  action  or  a  new  proceeding,  as  it  may  be 
commenced  by  warrant  or  order,  up  to  the  time  of  the  issuing  of 
the  warrant.  It  then  becomes  a  special  proceeding,  and  must  be  so 
entitled,  however  commenced.  MaUer  of  Diaaoswa/y,  91  K.  T.  235. 
It,  however,  leaves  open  the  question  as  to  how  the  order  should  be 
entitled  which  directs  the  warrant  to  issue.  It  would  seem  proper 
to  entitle  the  papers  up  to  the  warrant  in  the  original  suit  and  pro- 
ceeding. See  Folger  v.  Ilooglarkd^  5  Johns.  235 ;  also  E7*ie  £,  R, 
Co,  v.  Bamaeyy  45  N.  Y.  637,  and  Sudlow  v.  Knox^  7  Abb.  (N. 
S.)  411,  Court  of  Appeals. 

Precedent  for  Affidavit. 
ULSTER  SURROGATE'S  COURT. 


In  the  Matter  of  the  Estate  of  John  J. 
Ferris,  deceased. 


To  the  Surrogate's  Court  of  the  County  of  Ulster : 

The  petition  of  Theophelia  G.  Townsend,  of  Newburgh,  shows  that 
she  was  a  legatee  under  the  will  of  John  J.  Ferrig,  deceased,  late  of 
said  county. 

That  said  proceedings  were  had  in  the  estate  of  said  deceased;  that 
one  Oliver  B.  Whitney  was  duly  appointed  executor  thereof  on  the 
10th  day  of  May,  1884,  and  entered  on  the  duties  of  his  trust  and 
acted  as  such;  that  on  the  12th  day  of  July,  1886,  he  made  and  filed 
his  account  as  such  executor  in  Ulster  Surrogate's  Court,  on  notice  to 
all  parties  interested,  and  a  decree  was  duly  entered  in  said  Surro- 
gate's Court,  on  such  judicial  settlement,  in  and  by  which  your  peti- 
tioner was  adjudged  to  be  entitled  to  receive  the  sum  of  $1,200  as 
and  for  her  said  legacy,  and  said  Oliver  B.  Whitney  was  directed  to 
pay  the  same  out  of  funds  found  to  be  in  his  hands  as  such  executor. 
That  said  decree  was  duly  docketed  in  Ulster  county  clerk's  office, 
and  execution  issued  thereon  to  the  sheriff  of  Ulster  county,  where 
said  Whitney  then  resided  and  now  resides,  and  was  returnea  wholly 
unsatisfied.  That  thereupon  a  certified  copy  of  said  decree  of  Ulster 
Surrogate's  Court  was  served  on  said  Whitney  by  tlie  husband  of  your 
petitioner,  proof  of  which  is  hereto  annexed,  and  payment  of  said 
moneys  demanded  on  behalf  of  your  petitioner. 

That  said  Whitney  refused  and  neglected,  and  still  refuses  and 
neglects,  to  pay  over  said  moneys,  or  any  part  thereof,  and  your  peti- 
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tioner,  therefore,  prays  that  a  warrant  issue  out  of  and  under  the  seal  of 
this  court,  directed  to  the  sheriff  of  the  county  of  Ulster,  command- 
ing him  to  arrest  the  said  Oliver  B.  Whitney,  and  bring  him  before 
this  court  forthwith,  or  at  a  time  to  be  specified,  to  answer  for  his 
said  offense. 

Theophelia  G,  Towksbni). 
{Add  verification,) 

Precedent  for  Order  to  Show  Cause. 

Caption, 
ULSTER  SURROGATE'S  COURT. 


In  the  Matter  of  the   estate  of  John 
J.  Ferris,  deceased. 

On  reading  and  filing  the  verified  petition  of  Theophelia  G. 
Townsend,  showing  that  by  a  decree  granted  in  this  matter  in  this 
court  on  the  12th  day  of  July,  1886,  Oliver  B.  Whitney,  executor  of 
John  J.  Ferris,  deceased,  was  adjudged  to  pay  over  to  her  the  sum 
of  $1,200,  from  funds  in  his  hands,  that  he  has  failed  so  to  do  after 
service  of  copy  of  decree,  and  demand  duly  made,  and  that  execution 
thereon  has  been  returned  unsatisfied: 

Now,  on  motion  of  Walter  S.  Fredenburgh,  attorney  for  petitioner, 
it  is  ordered  that  said  Oliver  B.  Whitney  show  cause,  at  a  term  of 
this  court,  to  be  held  at  the  surrogate's  office,  in  the  county  of  Ulster, 
on  the  10th  day  of  April,  1887,  at  ten  o'clock,  A.  M.,  why  he  should 
not  be  punished  for  such  alleged  offense. 

Alvah  S.  Newcomb, 

Clerk  of  the  Surrogate's  Court, 

An  order  to  show  cause  to  punish  for  a  contempt,  made  by  a 
county  judge,  returnable  after  expiration  of  his  term  of  oflice,  may 
be  heard  and  decided  by  his  successor  in  office.  Oaneman  v.  Berry ^ 
34  Hun,  138. 

Precedent  for  Warrant  to  Attach, 

The  People  of  the  State  of  New  York  to  the  Sheriff  of  the  county  of 
Ulster,  greeting : 

Whereas,  It  appears  by  the  verified  petition  of  Theophelia  G. 
Townsend,  that  in  and  by  a  decree  of  this  court,  duly  made  and  en- 
tered on  the  12th  day  of  July,  188»i,  Oliver  B.  Whitney,  of  the  town 
of  Marlborough,  in  the  county  of  Ulster,  was  adjudged  and  directed 
to  pay  over  to  said  petitioner  the  sura  of  $1,"^00,  being  the  amount  of 
a  legacy  due  her  under  the  will  of  John  J.  Ferris,  deceased,  and  that 
the  said  Oliver  B.  Whitney  holds  said  moneys  as  executor  of  said  Fer- 
ris; that  a  copy  of  said  decree  has  been  duly  served  upon  him  and 
demand  of  payment  of  said  legacy  made  from  him,  and  also  that 
an  execution  duly  issued  on  said  decree  has  been  returned  wholly 
unsatisfied,  and  that  the  said  sum  of  $1,200  remains  wholly  un- 
paid, and  the  said  Oliver  B.   Whitney  neglects  and  refuses  to  pay 
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over  the  same  or  any  part  thereof:  Now,  therefore,  we  command  you 
to  arrest  the  said  Oliver  B.  Whitney,  if  he  shall  be  found  in  your 
bailiwick,  and  bring  him  before  a  Surrogate's  Court,  to  be  held  at  the 
surrogate's  office,  in  the  city  of  Kingston,  on  the  10th  day  of  April, 
1887,  at  ten  o'clock  in  the  forenoon  of  that  day,  to  answer  unto  us 
for  his  alleged  offense  in  refusing  to  pay  over  said  legacy  due,  and 
directed  to  be  paid  as  aforesaid,  to  Theophelia  G.  Townsend,  the 
petitioner,  and  you  are  to  make  return  on  that  day  to  the  said  Surro- 
gate's Court,  by  a  certificate  under  your  hand  of  the  manner  in  which 
you  have  executed  this  writ,  and  have  you  then  and  there  this  writ. 
Witness,  Hon.  0.  P.  Carpenter,  surrogate  at  the  city  of  King- 
[l.  s.]  ston,  on  the  1st  day  of  April,  1887. 

WalTBB  S.    PbEDENBUBGH,  0.  P  CAIiPENTER, 

Attorney  for  Petitioner,  Surrogate. 

Indorsed  pursuant  to  section  2275,  as  follows:  —  "Let  the  said 
Oliver  B.  Whitney  give  an  undertaking  for  his  appearance  to  answer 
upon  the  within  attachment  in  the  sum  of  $2,400." 

0.  P.  Cabpenter, 

Surrogate, 

§  2270.  Where  It  is  prescribed  by  law,  or  by  the  general  rules  of  practice,  that 
a  notice  may  be  served  in  behalf  of  a  party,  upon  a  sheriff  or  other  person,  re- 
quiring him  to  return  a  mandate,  delivered  to  him,  or  to  show  cause,  at  a  term  of 
a  court,  why  he  should  not  be  punished,  or  why  an  attachment  should  not  be  is- 
sued against  him,  for  a  contempt  of  the  court;  the  party,  in  whose  behalf  the 
notice  is  served,  may,  at  the  time  specified  therein,  file  with  the  clerk,  proof,  by 
affidavit  or  other  written  evidence,  of  the  delivery  of  the  mandate  to  the  accused; 
of  the  default,  or  other  act,  upon  the  occurrence  of  which,  he  was  entitled  to 
serve  the  notice;  of  the  service  of  the  notice;  and  of  the  failure  to  comply  there- 
with. Thereupon  the  proceedings  are  the  same,  as  where  an  order  to  show  cause 
is  made,  and  it,  and  a  copy  of  the  affidavits  upon  which  it  is  granted,  are  served 
upon  the  accused. 

§  2271.  Where  the  order  to  show  cause,  or  the  warrant,  is  returnable  before 
the  court,  it  may  be  made,  or  issued,  as  prescribed  in  the  last  section  but  one,  by 
any  judge  authorized  to  grant  an  order  without  notice,  in  an  action  pending  in 
the  court;  and  it  must  be  made  returnable  at  a  term  of  the  court,  at  which  a  con- 
tested motion  may  be  heard. 

§  2272.  An  order  to  show  cause  may  be  made,  or  a  warrant  may  be  issued,  as 
prescribed  in  section  two  thousand  two  hundred  and  sixty-nine  of  this  act,  by 
referee  appointed  by  the  court,  where  the  offense  is  committed  upon  the  trial  of 
an  issue  referred  to  him,  or  consists  of  a  witness'  non-attendance,  or  refusal  to  be 
sworn,  or  to  testify,  before  him.  The  order  or  warrant  may,  in  the  discretion  of 
the  referee,  be  made  returnable  before  him,  or  before  the  court.  Where  it  is 
made  returnable  before  the  referee,  he  has  all  the  power  and  authority  of  the 
court,  with  respect  to  the  motion  or  special  proceeding,  instituted  thereby. 

It  was  held  previous  to  the  enactment  of  this  section,  in  La/throp 
V.  Clappy  40  N.  Y.  328,  that  upon  an  examination  under  supple- 
mentary proceedings  after  judgment,  whei'e  it  appears  that  the 
judgment  debtor  Las  transferred  property  to  a  witness,  that  the  lat- 
ter was  bound  to  answer  all  questions  touching  the  transfer,  and 
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upon  his  refusal  to  answer,  he  was  liable  to  be  punished  for  a  con- 
tempt. The  proceedings  were  under  section  302  of  the  Code  of 
Procedure,  and  the  order  to  punish  the  witness  for  contempt 
might  be  made  by  a  judge  out^f  court,  where  the  proceeding  waa 
pending  before  a  referee,  and  need  not  state  that  the  proceeding 
had  impeded,  impaired,  prejudiced  or  defeated  the  plaintiffs  rem- 
edy. In  Naylor  v.  Naylor^  32  Hun,  228,  it  is  held  that  the  ref- 
eree may  make  an  order  to  show  cause,  returnable  before  the  court, 
and  that  the  court  may  then  take  cognizance  of  the  matter,  and 
has  power  to  proceed  in  the  premises. 

§  2278.  An  order  to  show  cause  may  be  made,  either  before  or  after  the  final 
judgment  in  the  action,  or  the  final  order  in  the  special  proceeding.  It  is  eqaiv- 
alent  to  a  notice  of  motion;  and  the  subsequent  proceedings  thereupon  are  taken 
in  the  action  or  special  proceeding,  as  upon  a  motion  made  therein.  A  warrant 
of  attachment  is  a  mandate,  whereby  an  original  special  proceeding  is  instituted 
against  the  accused,  in  behalf  of  the  people,  upon  the  relation  of  the  complain- 
ant. 

The  order  to  show  cause  operates  as  a  notice  of  motion  made  in 
the  action,  and  the  papers  must  be  entitled  in  the  action  or  proceed- 
ing. The  warrant  in  the  first  instance  institutes  a  new  special  pro- 
ceeding, which  may  be  entitled  "  The  People^  ex  reL  Theophelia 
G.  Townaend^  agst.  Oliver  B,  WhitneyP  Where  the  order  was 
made  requiring  the  defendant  to  appear  at  a  certain  time  and  place 
specified,  to  show  cause  why  he  should  not  be  attached  for  a  con- 
tempt, on  the  return  of  which  an  order  was  made  adjudging  him 
guilty  of  a  contempt,  and  directing  his  punishment  therefor,  and  it 
did  not  appear  that  he  was  misled  or  failed  to  appear  in  conse- 
quence of  the  use  of  the  term  attached  in  place  of  punished^  it  was 
held  that  as  the  use  of  the  term  did  not  appear  to  have  prejudiced 
the  defendant,  the  order  should  be  affirmed.  People  v.  Kenny^ 
2  Hun,  346. 

§  2274.  A  copy  of  the  warrant,  and  of  the  affidavit  upon  which  it  is  issued, 
must  be  served  upon  the  accused,  when  he  is  arrested  by  virtue  thereof. 

Copies  of  the  affidavits  upon  which  the  papers  are  granted  should 
be  served.  Mattel*  of  Smethurstj  2  Sandf .  724 ;  Ward  v.  Aren- 
8on^  10  Bosw.  589.  It  is  sufficient  if  a  party  charged  with  con- 
tempt has  reasonable  notice  of  an  application  to  punish  him,  and 
was  served  with  copies  of  the  affidavits  on  which  it  was  based. 
Papers  once  served  and  referred  to  in  the  order  to  show  cause  need 
not  be  again  served.  Clark  v.  Bininger,  43  N.  Y.  Super.  126 ; 
affirmed,  76  N.  Y.  344. 

Where  a  party  has  appeared  in  an  action  hy  attorney,  it  is  not 
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necessary  to  serve  him  personally  with  an  order  to  show  cause  why 
he  should  not  be  punished  for  contempt,  such  an  order  being  com- 
monly served  on  the  attorney.  Matson  v.  McUaon^  5  Civ.  Pro.  58. 
Where  an  order,  that  an  administratrix  show  cause,  was  addressed 
to  her  individually,  and  not  as  administratrix,  but  the  copy  of  the 
decree  had  been  served  and  was  referred  to  in  the  order,  it  was  held 
the  error  might  be  amended.  Gillies  v.  Krevder^  1  Dem.  349.  In  a 
proceeding  to  punish  for  contempt,  against  agents  of  a  city,  it  was 
objected  that  it  did  not  appear  that  the  summons  and  complaint  in 
the  original  action  had  been  served  on  the  city,  and  the  court  allowed 
proof  of  such  service  to  be  made  nunc  pro  tunc.  The  attachment 
was  issued  upon  an  affidavit  also  that  the  action  was  commenced  by 
the  service  of  a  summons  and  complaint  on  the  city.  Hdd^  that 
the  original  papers  sufficiently  showed  that  the  city  was  a  party  to 
the  action,  and  the  order  as  to  filing  proof  merely  supplied  additional 
proof  of  the  fact.  People  v.  Dwyer^  90  N.  Y.  402.  In  proceed- 
ings to  enforce  the  rights  of  a  party  who  lias  recovered  a  judgment 
in  a  civil  action,  as  for  a  contempt  for  refusing  to  comply  with  the 
judgment,  personal  service  of  the  order  to  show  cause  is  not  indis- 
pensable, although  it  is  in  criminal  contempts.  The  order  may  be 
served  on  the  attorney.  Pitt  v.  Davison^  37  N.  Y.  235.  Where 
attorneys  appeared  for  the  person  adjudged  guilty  of  contempt,  after 
service  on  him  of  an  attachment,  he  was  held  bound  by  their  ap- 
pearance and  action.      Wat/roiis  v.  Kearney^  79  N.  Y.  496. 

§  2275.  "Uliere  a  warrant  of  attacliment  is  issued,  the  court,  judge,  or  referee, 
may,  in  its  or  his  discretion,  by  an  indorsement  thereupon,  fix  a  sum,  in  which 
the  accused  may  give  an  undertaking  for  his  appearance  to  answer. 

Where  an  indorsement  is  made  on  the  undertaking,  as  provided 
by  this  section,  the  moving  party  obtains  security  for  the  appearance 
of  the  party  complained  of,  in  case  the* undertaking  is  furnished; 
otherwise  he  is  committed,  as  if  no  such  indorsement  were  made,  as 
is  provided  in  the  next  section.  The  form  for  indorsement  is  given 
under  section  2269,  supra. 

g  2276.  If  an  indorsement  is  not  made  upon  the  warrant,  as  prescribed  in  the 
last  section;  or  if  such  an  indorsement  is  made  and  an  undertaking  is  not 
given,  as  prescribed  in  the  next  section  ;  the  sheriff,  after  making  the  arrest,  as 
required  by  the  warrant,  must  keep  the  accused  in  his  custody,  until  the  further 
direction  of  the  court,  judge,  or  referee.  Where,  from  sickness  or  any  other 
cause,  the  accused  is  physically  unable  to  attend  before  the  court,  judge,  or  ref- 
eree, that  fact  is  a  sufficient  excuse  to  the  sheriff  for  not  producing  him,  as  re- 
quired by  the  warrant.  In  that  case,  the  sheriff  must  produce  him,  as  directed 
by  the  court,  judge,  or  referee,  after  he  becomes  able  to  attend.  The  sheriff  need 
not,  in  any  case,  confine  the  accused  in  prison,  or  otherwise  restrain  him  of  his 
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liberty,  except  as  far  as  it  is  necessary  so  to  do,  in  order  to  secure  his  personal  at- 
tendance. 

§  2277.  Where  an  indorsement  is  made  npon  the  warrant,  as  prescribed  in  the 
last  section  but  one,  the  accused  must  be  discharged  from  arrest,  upon  his  exe- 
cuting and  delivering  to  the  sheriff,  at  any  time  before  the  return  day  of  the  war- 
rant, an  undertaking  to  the  people,  in  the  sum  specified  in  the  indorsement,  with 
two  sufficient  sureties,  to  the  effect  that  he  will  appear,  at  the  time  when,  and 
the  place  where,  the  warrant  is  returnable,  and  then  and  there  abide  the  direc- 
tion of  the  court,  judge,  or  referee,  as  the  case  requires.  The  officer,  taking  the 
acknowledgment  of  the  undertaking,  must,  if  the  sheriff  so  requires,  examine 
under  oath,  to  a  reasonable  extent,  the  persons  offered  as  sureties,  concerning 
their  property  and  circumstances. 

Precedent  for  Undertaking, 
ULSTER  SURROGATE'S  COURT. 

In  the  Matter  of  the  Estate  of  John  J.  I  Title  where  proceeding  is  by  order 

Ferris,  deceased.  /  to  show  catise. 

. J 

Whereas,  On  the  1st  day  of  April,  1887,  a  warrant  of  attachment 
issued  out  of  the  Surrogate's  Court,  commanding  the  sheriff  of  Ul- 
ster county  to  arrest  Oliver  B.  Whitney,  and  bring  him  before  a  Surro- 
gate's Court,  to  be  held  at  the  surrogate's  office  in  the  city  of  Kings- 
ton, on  the  10th  day  of  April,  1887,  at  ten  o'clock  in  the  forenoon; 
and 

Whereas,  Said  warrant  of  attachment  has  been  executed  bv  said 
sheriff; 

Now,  therefore,  we,  Nathaniel  II.  DuBois  and  William  H.  Woolsey, 
both  of  the  town  of  Marbletown,  farmers  by  occupation,  hereby  un- 
dertake, jointly  and  severally,  in  the  sum  of  $2,400,  pursuant  to  the 
statute  and  order  of  the  court,  that  the  said  Oliver  B.  Whitney  will 
appear  in  the  said  Surrogate's  Court,  in  the  city  of  Kingston,  in  the 
county  of  Ulster,  on  the  said  10th  day  of  April,  1887,  at  ten  o'clock 
in  the  forenoon,  and  then  and  there  abide  the  direction  and  order  of 
said  Surrogate's  Court. 

Nathaniel  H.  DuBois, 
William  H.  Woolsey. 

{Add  justification  and  acknowledgment.) 

§  2278.  If  the  accused  is  in  the  custody  of  a  sheriff,  or  other  officer,  by  virtue 
of  an  execution  against  his  person,  or  by  virtue  of  a  mandate  for  any  other  con- 
tempt or  misconduct,  or  a  commitment  on  a  criminal  charge,  a  warrant  of  attach- 
ment cannot  be  issued.  In  that  case,  the  court,  upon  proof  of  the  facts,  must 
issue  a  writ  of  habeas  carpus,  directed  to  the  officer,  requirin^jf  him  to  bring  the 
accused  before  it,  to  answer  for  the  offense  charged.  The  officer  to  whom  the 
writ  is  directed,  or  upon  whom  it  is  served,  must,  except  in  a  case  where  the  pro- 
duction of  the  accused  under  a  warrant  of  attachment  would  be  dispensed  with, 
bring  him  before  the  court,  and  detain  him  at  the  place  where  the  court  is  sitting 
until  the  further  order  of  the  court. 

The  proceedings  under  writ  of  habeas  corpus  are  treated  under 
sections  2008  to  2066  inclusive,  supra. 
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§  2279.  The  sheriff  or  other  officer  must  file  the  undertaking,  if  any,  taken  by 
him,  with  the  return  to  the  warrant  or  writ  of  habeas  corpus. 

The  form  of  return  may  be,  when  indorsed  on  the  warrant,  as 
follows ; 

Ulster  County,  ««..- 

I,  George  Young,  sheriff  of  Ulster  county,  certify  that  pursuant  to 
the  command  of  the  within  warrant,  I  have  arrested  the  within-named 
Oliver  B.  Whitney,  and  taken  an  undertaking  in  the  sum  of  $2,400, 
as  directed  by  said  warrant,  executed  by  Nathaniel  H.  DuBois  and 
William  H.  Woolsey,  conditioned  that  the  said  Oliver  B.  Whitney  will 
appear  at  the  time  and  place  required  in  said  warrant. 

bated  February  2,  1887.  George  Young, 

By  George  Dumond,  Under  Sheriff. 

§  2280.  When  the  accused  is  produced,  by  virtue  of  a  warrant,  or  a  writ  of  habeas 
corpus,  or  appears  upon  the  return  of  a  warrant,  the  court,  judge,  or  referee, 
must,  unless  he  admits  the  offense  charged,  cause  interrogatories  to  be  filed,  speci- 
fying the  facts  and  circumstances  of  the  offense  charged  against  him.  The  ac- 
cused must  make  written  answers  thereto,  under  oath,  within  such  reasonable 
time  as  the  court,  judge,  or  referee  allows  therefor ;  and  either  party  may  pro- 
duce affidavits,  or  other  proofs,  contradicting  or  corroborating  any  answer.  Upon 
the  original  affidavits,  the  answers,  and  subsequent  proofs,  the  court,  judge,  or 
referee  must  determine  whether  the  accused  has  committed  the  offense  charged. 

Precedent  for  Answer  to  Petition. 
ULSTER  SURROGATE'S  COURT. 


The    People,    ex  rel.    Theophelia    G. 
Townsend, 

agst. 

Oliver  B.  WTiitney. 


The  answer  of  Oliver  B.  Whitney  to  the  petition  of  Theophelia  G. 
Townsend,  filed  in  this  court  on  the  1st  day  of  April,  1887,  shows  to 
the  court: 

First,  That  the  decree  for  non-compliance  with  which  this  attach- 
ment has  issued  was  and  is  wholly  merged  in  a  judgment  obtained 
against  him,  the  said  Oliver  B.  Whitney,  for  and  by  said  Theophelia  G. 
Townsend,  on  account  of  the  sum  directed  to  be  paid  her  in  and  by 
the  decree  in  the  estate  of  said  John  J.  Ferris,  wherefore  the  pe- 
titioner should  not  be  allowed  to  maintain  this  action. 

Second.  The  said  Oliver  B.  Whitney  allegoe  that  the  said  claim  is 
actually  owned  by  William  G.  Townsend,  the  husband  of  the  petitioner, 
and  that  the  petitioner  is  not  the  real  party  in  interest,  but  that  said 
William  G.  Townsend  is  the  real  party  in  interest. 

Wherefore  the  said  Oliver  B.  Whitney  asks  that  said  writ  of  attach- 
ment be  vacated  and  set  aside  with  costs. 

( Verification  as  to  pleading.)  Oliver  B.  Whitney. 

Interroga/tories. —  Interrogatories  are  only  necessary  in  cases 
where  the  act  or  omission  constituting  the  contempt  is  either  denied 
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or  not  admitted,  and  when  such  act  or  omission  is  expressly  admitted 
by  defendant,  it  is  not  necessary  that  interrogatories  should  be  iiled. 
People  V.  Cartvyngkt^  11  Hun,  362.  Interrogatories  are  unnecessary 
wlien  the  contempt  consists  of  the  admitted  refusal  to  answer  ques- 
tions, and  the  party  has  been  served  with  the  affidavits  and  order  to 
show  cause,  and  is  before  the  judge  and  has  full  opportunity  to  an- 
swer. Taylor  v.  Baidwiuj  14  Abb.  166 ;  Watson  v.  FitzsimmonSy 
5  Duer,  629 ;  People  v.  Campbell,  4:0  N.  Y.  133 ;  Pitt  v.  Davison, 
37  id.  236  ;  Zathrop  v.  Clapp,  40  id.  328.  Where  the  proceedings 
are  instituted  by  an  order  to  show  cause,  interrogatories  are  not  nec- 
essary, even  though  the  order  does  not  show  in  what  respect  the  in- 
junction is  claimed  to  have  been  violated,  nor  the  punishment  desired. 
Mayor  v.  N.  T.  <&  S.  I.  Ferry  Co.,  40  N.  Y.  Super.  300 ;  affirmed, 
64  N.  Y.  622.  And  an  order  of  reference  may,  in  such  a  case,  even 
in  criminal  contempts,  send  the  matter  to  a  referee  without  filing 
interrogatories-  People  v.  Alexander,  8  Hun,  211.  Where  there 
was  a  motion  for  an  attachment  or  other  rehef,  and  the  matter  was 
sent  to  a  referee  and  it  was  heard  on  his  report,  interrogatories  were 
held  to  be  waived.  Matter  of  JfichoU,  54  N.  Y.  62.  Interrogato- 
ries should  be  confined  to  the  fact  of  the  service  of  the  order  or 
process,  and  to  the  acts  or  neglects  constituting  the  violation. 
Brovm  v.  Andrews,  1  Barb.  227.     (See  form  under  next  section.) 

Answer  and  hearing. —  The  fact  that  an  order  to  show  cause  is 
irregular,  where  it  does  not  mislead,  is  not  ground  for  setting  aside 
the  order  punishing  for  disobedience.  People  v.  Kenny,  2  Hun, 
346.  If  the  order  appears  to  be  valid,  the  person  served  is  bound 
to  obey  the  order  or  move  to  set  it  aside;  the  only  issues  on  the  ap- 
plication to  commit  are  as  to  the  regularity  of  the  j^roceedings  and 
the  excuse  for  disobedience.  IlUton  v.  Paterson,  18  Abb.  245. 
After  submitting  to  answer  interrogatories,  it  is  too  late  to  raise  the 
point  that  the  judgment,  which  is  the  foundation  of  the  proceed- 
ings, has  not  been  served.  People  v.  Kearney,  21  IIow.  74.  Where, 
on  an  order  to  show  cause,  the  judgment  debtor  fails  to  appear,  and 
the  county  judge  declares  him  in  contempt,  without  further  proof, 
it  is  irregular;  the  moving  party  must  make  out  a  case.  Tinkey  v. 
Langdon,  60  How.  180.  If  a  party  refuses  to  answer  interrogato- 
ries, the  order  for  commitment  should  specify  such  refusal  as  the 
misconduct ;  it  is  irregular  to  commit  him  for  disobedience  of  the 
original  order.  De  Witt  v.  Denise,  30  How.  131.  There  must  be 
clear  proof  of  the  disobedience  to  authorize  punishment.  Pot- 
ter V.  Low,  16  IIow.  549.  And  the  accused  party  may  read,  in  addi- 
4(5 
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tion  to  bis  answers  to  interrogatories,  affidavits  negativing  willful 
disobedience  of  the  order  for  the  violation  of  which  it  is  sought  to 
punish  him.  People  v.  Murphy^  1  Daly,  462.  The  moving  party 
may  read  affidavits  in  reply*  Smith  v.  Smithy  23  How.  134 ;  af- 
firmed, 14  Abb.  468.  Where  it  is  proper  to  impose  any  condition 
on  vacating  an  attachment  for  contempt,  this  must  be  done  in  the 
first  instance,  and  if  an  order  vacating  an  attachment  has  once 
been  entered,  such  order  cannot  be  rescinded  for  the  purpose  of  im- 
posing a  condition,  nor  can  it  be  resettled  or  modified.  Matter  of 
Bradner^  87  N.  Y.  171.  It  is  no  answer  for  an  executor  that  the  de- 
cree was  made  on  joint  petition  of  parties  not  entitled  to  join. 
Estate  of  Kellinger^  2  Civ.  Pro.  68.  The  inability  of  the  person 
disobeying  may  be  considered.  Ooodenough  v.  Davids^  4  Law  Bull. 
35.  In  proceedings  against  the  members  of  a  common  council  for 
contempt,  it  is  no  defense  that  the  assent  of  the  mayor  was  wanting 
or  that  their  disobedience  was  harmless,  or  that  the  act  enjoined  was 
a  nullity.     PeopU  v.  Dwyer,  90  N.  Y.  402. 

g  2281.  If  it  is  determined  that  the  accused  has  committed  the  offense  charged, 
and  that  it  was  calculated  to,  or  actually  did,  defeat,  impair,  impede, or  prejudice 
the  rights  or  remedies  of  a  party  to  an  action  or  special  proceeding,  brought  in 
the  court  or  before  the  judge  or  referee,  the  court,  judge  or  referee  must  make  a 
final  order  accordingly,  and  directing  that  he  be  punished  by  fine  or  imprison- 
ment, or  both,  as  the  nature  of  the  case  requires.  A  warrant  of  commitment 
must  issue  accordingly. 

In  a  commitment  made  by  a  court  of  general  jurisdiction,  all  the 
preliminaries  to  warrant  the  imprisonment  need  not  be  set  out,  and 
it  need  not  recite  that  evidence  sufficient  to  justify  the  commitment 
has  been  given,  although  this  is  usual.  People  v.  NevinSj  1  Hill, 
154 ;  Davison! 8  Case^  13  Abb.  129  ;  People  v.  Oyer  and  Terminer^ 
27  How.  14.  But  it  must  designate  the  particular  misconduct  of 
which  the  defendant  is  convicted.  De  Witt  v.  Pe7inisj  30  How.  131. 
And  where  a  commitment  of  a  witness  for  refusing  to  answer  a 
question  did  not  show  the  question  was  pertinent  and  legal,  the 
prisoner  was  discharged  on  habeas  corpus.  Matter  of  Quinn^  2 
Law  Bull.  38.  If  the  commitment  is  for  non-payment  of  money, 
it  must  show  refusal  to  pay,  but  if  the  ground  is  substantially  stated 
and  one  in  which  the  court  had  jurisdiction,  the  process  will  protect 
all  engaged  in  the  arrest.  Seaman  v.  Duryea^  11  N.  Y.  324.  A 
commitment  for  refusing  to  deliver  property  must  show  on  its  face 
that  the  person  committed  had  the  custody  of  the  property,  and  the 
court,  on  habeas  corpus^  may  go  back  of  the  papers  used  on  the  mo- 
tion to  sustain  or  discharge  a  defective  commitment.     People  v. 
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Connor^  15  Abb.  (N.  S.)  430.  Where  a  prisoner  was  committed  for 
contempt  on  several  charges,  one  being  for  contemptuous  behavior, 
no  specific  act  being  stated,  it  was  held  bad.  Matter  of  Clarke 
2  Law  Bull.  22.  But,  on  the  other  hand,  in  People  v.  Kdly^  12 
Abb.  150 ;  affirmed,  24  N.  Y.  74,  it  was  held  that  a  commitment 
for  refusing  to  testify,  on  the  ground  of  alleged  prejudice,  need  not 
show  affirmatively  the  facts  recited  on  estabUshing  that  he  was  not 
entitled  to  the  privilege,  even  though  it  state  that  he  claimed  the 
privilege,  nor  how  the  question  was  relevant,  nor  how  the  answer 
might  affect  the  prisoner ;  and  it  is  held,  in  Rugg  v.  Spencer^  59 
Barb.  383,  that  a  recital  of  these  matters,  though  a  very  proper  and 
formal  part  of  an  adjudication  or  order,  is  not  a  vital  and  conclu- 
sive part.  Nor  is  it  at  all  conclusive  as  to  the  facts  which 
were  made  to  appear  before  the  officer,  or  that  no  other  facts  appeared. 
It  is  said,  in  Allen  v.  Allen^  8  Abb.  N.  C.  175,  that  a  commitment 
to  jail  for  contempt  for  refusing  to  pay  costs  in  divorce  proceedings 
was  held  not  to  be  invalidated  by  the  fact  that  the  commitment  re- 
cited costs,  for  the  non-payment  of  which  there  could  be  no  impris- 
onment, the  prisoner  not  having  paid  or  offered  to  pay  the  residue. 
Bat  in  People  v.  Bergen^  6  Hun,  267,  a  commitment  was  set  aside, 
among  other  reasons,  upon  the  ground  that  it  was  too  broad.  In 
Yates  V.  Lansing^  9  Johns.  395,  it  was  held  that  full  recitals  were 
not  necessary,  and,  also,  in  Reynolds  v.  McElhone^  20  How.  454, 
informal  recitals  were  held  sufficient.  As  to  sufficient  and  insuffi- 
cient recitals,  see  Ford  v.  Ford^  41  How.  169 ;  Ward  v.  Ward^  6 
Abb.  (N.  S.)  79.  It  does  not  deprive  a  court  of  jurisdiction,  or 
prevent  a  final  decision  on  the  merits,  for  a  court  to  suspend  final 
action  for  a  period,  to  enable  the  party  in  contempt  to  comply  with 
the  original  order,  or  to  perform  some  act  as  a  substitute  ibr  such 
compliance.  People  v.  Bergen^  53  N.  T.  404.  The  costs  should 
be  taxed  and  inserted  in  the  order  as  part  of  the  fine  imposed.  Al- 
bany City  Bank  v.  Schermerhorn^  9  Paige,  372.  For  direction  as 
to  form  of  order,  see  People  v.  Rogers^  2  id.  103. 

Where  a  defendant  is  ordered  committed  for  contempt,  it  must 
be  to  the  jail  without  the  limits.  People  v.  Fancher^  2  Hun,  226. 
See  Amerman  v.  Stokes^  Fourth  Dept.,  Oct.,  1886,  3  State  R.  356, 
holding  that  the  enforcement  of  orders  and  decrees  directing  trustees 
to  pay  over  money  is  by  an  execution  against  the  person,  or  a  precept 
of  commitment  which  would  entitle  a  party  to  the  benefit  of  the  jail 
liberties.  Punishment  for  a  contempt  cannot  be  inflicted  in  cases 
where  an  execution  can  issue,  viz.,  on  a  final  decree  for  a  sum  of 
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money.  An  order  committing  the  defendant  for  uon -payment  of 
referee's  feefl  ordered  to  be  paid  is  defective  and  should  be  reversed,  if 
it  fails  to  adjudicate,  as  required  by  Code  of  Civil  Procedure,  sections 
2281,  2283,  upon  the  return  of  the  order  to  show  cause,  that  de- 
fendant has  committed  the  offense  charged,  and  that  the  offense  was 
calculated  to,  or  did,  actually  defeat,  impair  or  prejudice  the  rights 
and  remedies  of  the  plaintiff.  Mahon  v.  Mahon^  50  N.  Y.  Super. 
92.  An  order  adjudging  a  person  in  contempt,  and  directing  his 
commitment  for  a  failure  to  pay  alimony  awarded  in  a  divorce  suit, 
need  contain  no  adjudication  that  judgment  could  not  be  enforced  by 
means  of  security,  or  the  sequestration  of  his  property.  Ryer  v, 
Ryer^  67  How.  369.  In  a  Surrogate's  Court,  a  warrant  committing 
a  witness  for  refusing  to  answer  need  not  contain  the  particular 
interrogatories  refused  to  be  answered.  Matter  of  JoneSy  6  Civ. 
Pro.  250. 

Order  for  Interrogatories^ 

At  a  Term  of  the  Ulster  Surrogate's  Court,  held  at  the  surrogate's 
office,  in  the  city  of  Kingston,  Ulster  county,  April  10,  1887: 


The    People,    ex   rel.    Theophelia  G. 
Townsend, 

agst. 

OUver  B.  Whitney 


A  warrant  of  attachment  having  heretofore  issued  out  of  this  court 
against  the  body  of  Oliver  B.  Whitney,  returnable  this  day,  and  he 
having  been  arrested  by  virtue  thereof,  and  this  day  appeared  in  per- 
son and  by  J.  J.  Linson,  Esq.,  his  attorney,  and  answered  denying 
the  alleged  contempt:  Now,  on  motion  of  Preston  &  Chipp,  attor- 
neys for  i^etitioner,  it  is  ordered  that  the  following  interrogatories  be 
administered  to  said  Oliver  B.  Whitney,  specifying  the  facts  and  cir- 
cumstances as  alleged  against  him.  It  is  further  ordered  that  a  copy 
of  such  interrogatories  be  forthwith  served  on  the  said  Oliver  B.  Whit- 
ney, and  that  he  answer  the  same  in  writing,  upon  oath,  and  file  the 
same  with  the  clerk  of  this  court  within  twentv-four  hours. 

It  is  further  ordered  that  the  sheriff  detain  the  said  Oliver  B.  Whit- 
ney in  his  custody  until  the  further  order  of  the  court. 

0,  P.  Carpenter, 

Surrogate. 

Interrogatories. 
(Title  as  above.) 

Interrogatories  to  be  administered  to  Oliver  B.  Whitney  touching  a 
contempt  alleged  against  him  for  non-payment  of  moneys  held  by  him 
as  executor  of  John  J.  Ferris,  deceased,  and  which  he  has  neglected 
and  refused  to  pay  over,  pursuant  to  a  decree  of  this  court. 

First  interrogatory. —  Were  you  heretofore  served  with  a  copv  of 
the  decree  of  the  Surrogate's   Court  of  Ulster  countv,  commanding 
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and  directing  you  to  pay  over  to  Theophelia  G.  Townsend  the  sum  of 
$800  due  her  as  a  legatee  of  John  J.  Ferris,  deceased;  if  so,  when  and 
where? 

Second  interrogatory, —  Did  you  then  and  there  refuse  to  pay  over 
said  moneys,  and  have  you  not  ever  since  neglected  and  refused  so  to 
do? 

Third  interrogatory. —  Did  you  not,  at  the  time  of  service  of  such 
decree,  state  you  had  spent  the  money  of  the  estate,  and  that  no  court 
could  compel  you  to  pay  it  over? 

All  of  which  interrogatories  the  said  Oliver  B.  Whitney  is  required 
to  answer  as  aforesaid,  pursuant  to  order  of  Surrogate's  Uourt. 

Granted  April  13,  1887.  Preston  &  (Jhipp, 

Attorneys  for  Petitioner. 

Answers  to  Interrogatories. 
(Title  as  above.) 

The  answer  of  Oliver  B.  Whitney  to  the  interrogatories  this  day 
propounded  to  him  in  this  matter,  pursuant  to  an  order  of  this  court: 

Pirst  interrogatory. —  To  this  he  answers  that  a  copy  of  the  decree 
therein  set  forth  was  served  upon  him,  but  that  at  Avhat  date  he  is  un- 
able to  say. 

Second  interrogatory. —  To  this  he  answers  that  hfe  stated  he  was 
unable  to  pay  the  amount  asked. 

Third  interrogatory. —  To  this  he  answers  to  the  effect  therein  set 
forth,  but  that  no  disrespect  to  the  court  was  thereby  intended,  but 
that  he  oul^  intended  to  say  it  was  impossible  for  fiim  to  raise  the 
money  reqmred. 
Subscribed  and  sworn  to  be- )  Oliver  B.  Whitney. 

fore  me,  April  10, 1887.      ) 

0.  P.  Carpenter, 

Surrogate. 

Order  Discharging  Attachment. 

At  a  Surrogate's  Court,  held  in  and  for  the  county  of  Ulster,  at  the 
surrogate's  office  in  the  city  of  Kingston,  said  county,  April  10, 
1887: 

Present  —  Hon.  0.  P.  Carpenter,  Surrogate. 

The  People,    ex  rel.    Theophelia    Q. 
Townsend, 

Offgt, 

Oliver  B.  Whitney. 


An  application  having  been  heretofore  made  by  and  on  behalf  of 
Theophelia  G.  Townsend  as  assignee  under  a  certain  decree  made  in 
this  court,  March  5,  1887,  wherein  and  whereby  Oliver  B.  Whitney 
and  another,  administrators  of,  etc.,  of  John  J.  Ferris,  deceased,  were 
directed  to  pay  certain  sums  of  money  to  the  assignors  of  said  Theo- 
phelia G.  Townsend,  for  a  precept  to  arrest  said  administrators  and 
bring  them  before  this  court,  to  answer  for  their  alleged  misconduct 
in  refusing  to  pay  said  moneys,  and  such  order  having  been  granted, 
and  an  attachment  issued  thereon  and  been  delivered  to  the  sheriff,  and 
the  sheriff  having  brought  the  said  Oliver  B.  Whitney  before  me  by  vir- 
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tue  thereof,  and  the  said  Theophelia  G.  Townsend  having  appeared  hv 
Preston  &  Chipp,  her  attorneys,  and  said  Oliver  B,  Whitney  by  J.  /. 
Linson,  his  attorney,  and  evidence  having  been  taken  and  a  hear- 
ing had,  and  the  said  Theophelia  G.  Townsend  having  moved  for 
a  commitment  against  said  Whitney :  Now,  due  deliberation  having 
been  had  thereon,  it  is  ordered  that  the  application  for  a  commitment 
and  execution  against  the  person  in  the  form  prescribed  by  law  be 
and  the  same  hereby  is  denied,  and  the  order  granting  an  attachment 
against  said  Whitney  vacated.  And  it  is  further  ordered  that  the  said 
application  is  denied  as  a  matter  of  law  and  not  as  a  matter  of  dis- 
cretion. 0.  P.  Cabpenteb, 

iSurroffate. 

Order  granting  warrant  may  follow  substantially  same  form. 

Precedent  for  commitment  adapted  from  1  Duer,  511 : 

Warrant  of  Commiifnent, 

The  People  of  the  State  of  Neio  Yark  to  the  Sheriff  of  the  County  of 
Ulster,  greeting  : 

Whereas,  On  the  12th  dajr  of  March,  1853,  by  an  order  made  bv 
the  Superior  Court,  at  a  Special  Term  thereof,  held  at  the  City  Hall 
in  the  city  of  New  York,  in  a  proceeding  brought  by  the  People,  on 
the  relation  of  Thomas  E.  Davis  and  Courtlandt  Palmer,  against  Oscar 
W.  Sturtevant,  it  was  ordered  that  the  said  Oscar  Sturtevant  be  com- 
mitted to  the  common  jail  of  said  county,  there  to  remain  charged 
with  the  contempt  mentioned  in  said  order  for  the  period  of  fifteen 
days,  as  therein  set  forth,  and  thereafter  until  he  shall  have  fully  paid 
the  fine  imposed  upon  him,  amounting  to  the  sum  of  $352.20,  and 
further  directing  a  warrant  to  issue  to  carry  such  order  into  effect: 
Now,  therefore,  we  command  you  tliat  you  take  the  body  of  the  said 
Oscar  Sturtevant,  and  safely  keep  him  in  your  custody  in  the  common 
jail  of  the  city  of  New  York,  for  the  period  of  fifteen  days,  and  there- 
after until  such  time  as  he  shall  have  fully  paid  the  fine  imposed  by 
said  order,  being  the  sum  of  $352.20,  witli  your  fees  thereon,  or  until 
he  shall  bo  discharged  by  order  of  this  court.  And  you  are  to  make 
return  of  this  writ  to  our  said  court,  under  your  hand,  and  certify  the 
manner  in  which  you  shall  have  executed  the  same. 

Witness,  Hon.  John  Duer,  one  of  the  justices  of  the  Superior 
[l.  s.]    Court,  at  the  City  Hall,  in  the  city  of  New  York,  this  12tli 
day  of  March,  1853. 

John"  Harper,  Henry  Wilkixson, 

Attorney  for  Relator,  Clerk, 

Indorsed;  *'  By  the  court. '^ 

Henry  Wilkinson,  Clerk, 

A  decree  was  granted  against  defendant  in  divorce  by  which  he 
was  required  to  give  security  for  the  maintenance  of  plaintiff,  a 
copy  of  the  decree  was  served  on  defendant,  and  a  demand  for 
security  and  payment  of  costs  made,  which  was  refused ;  a  bailable 
attachment  was  issued,  and  on  its  return  a  motion  was  made  to 
vacate  it.     The  court  denied  the  motion,  fined  the  defendant  for 
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miscondact,  and  ordered  him  to  give  the  security.  Hddy  that  the 
court  had  jurisdiction  to  grant  such  relief  as  the  facts  and  drcuoi- 
stances  warranted  ;  that  it  had  authority  to  punish  by  fine  or  impris- 
onment, or  either  ;  and  that  it  was  suflScient  to  serve  a  copy  of  the 
decree,  with  a  statement  of  the  alimony  unpaid,  and  a  demand  for 
the  same ;  the  fact  that  the  decree  authorizes  an  execution  to  issue 
in  case  of  failure  to  pay  the  alimony  does  not  estop  plaintiflF  from 
enforcing  its  payment  by  proceedings  for  contempt.  Park  v.  Parky 
80  N,  Y.  156.  A  reference  having  been  made  on  a  motion  in  an 
action  for  an  injunction,  and  the  order  providing  that  the  unsuc- 
cessful party  should  pay  the  referee's  fees,  the  referee  found  the 
facts  for  defendant  and  caused  a  notice  to  be  served  on  plaintiff 
stating  that  his  report  was  ready,  and  the  amount  of  his 
fees.  Plaintiff  not  having  paid  the  fees,  the  court,  on  proof, 
granted  an  order  requiring  plaintiff  to  pay  within  three  days,  or 
show  cause  why  he  should  not  be  committed  for  disobeying  the 
order,  and  on  return  of  the  order  and  proof  of  non-payment,  an 
order  directing  the  plaintiff  to  be  committed  for  contempt,  was 
granted.  Held  error,  as  there  were  no  facts  showing,  or  adjudica- 
tion holding,  that  the  alleged  misconduct  defeated,  impaired,  im- 
peded, or  prejudiced  any  right  or  remedy  of  the  defendant.  Fischer 
V.  Haah^  81  N.  Y.  235.  Where  the  defendant  in  divorce  proceed- 
ings was  allowed  to  answer  after  default,  upon  terms  that  he  should 
pay  certain  counsel  and  referee's  fees,  and  he  answered,  but  did  not 
pay  all  the  fees  ordered,  and  an  order  was  made  adjudging  him 
guilty  of  contempt  for  such  failure  to  pay,  it  was  held  that  the 
court  had  power  to  strike  out  defendant's  answer  for  his  refusal  to 
obey  its  orders.  Clark  v.  Clark,  1  State  Rep.  287.  The  Surrogate's 
Court  has  power  to  impose  a  fine  upon  a  witness  committed  for  con- 
tempt in  refusing  to  testify,  not  exceeding  the  amount  of  costs  and 
expenses,  and  $250  besides.  Although  actual  loss  or  injury  bo  not 
shown,  error  therein  cannot  be  reviewed  on  habeas  corpus  and  cer- 
tiorari. Matter  of  Jones,  6  Civ.  Pro.  250.  In  an  action  by  a  wife 
against  her  husband  for  an  absolute  divorce,  the  court  has  power  to 
strike  out  defendant's  answer  for  his  failure  to  comply  with  an  order 
requiring  him  to  pay  alimony  and  counsel  fees,  such  power  not  hav- 
ing been  taken  away  by  sections  1773  and  22S1,  Code  of  Civil  Pro- 
cedure.    Brisba/ne  v.  Brisbane,  5  Civ.  Pro.  352. 

The  complaint  of  a  party  was  stricken  out  as  a  punishment  for  a 
contempt  for  refusing  to  produce  a  paper  in  possession  of  his  coun- 
sel in  Shelp  V.  Morrison,  13  Hun,  110.     Answer  was  stricken  out. 
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Walker  v.  WalJcet^  82  N.  Y.  260.  See,  also,  McCreay.  McCrea^  58 
How.  220.  An  order  to  punish  one  for  a  contempt  in  the  non-pay- 
ment of  alimony  must  adjudge  that  the  failure  to  pay  had  defeated, 
impaired  or  prejudiced  the  party  applying  therefor  in  his  rights;  if 
this  is  omitted  the  order  is  radically  defective,  and  the  punishment 
cannot  be  inflicted.  Mendd  v.  Mei\del^  4  State  Rep.  556.  The 
same  principle  is  held  as  to  invalidity  of  order  in  Fall  Brook  Co, 
V.  Heckaher^  id.  657.  The  application  for  a  favor,  by  a  party  in 
contempt,  will  not  be  granted  until  he  purges  himself  of  the  con- 
tempt. Johnson  v.  Pinney^  1  Paige,  646 ;  Elliiigwood  v.  Stevenson^ 
4  Sandf .  Ch.  366 ;  Rogers  v.  PatersoUj  4  Paiere,  450.  Nor  can 
the  party  in  contempt  apply  to  the  court  to  take  any  aggressive  steps, 
but  he  may  appeal  or  move  to  set  aside  the  order  adjudging  him  in 
contempt ;  those  are  adjudging  matters  of  right.  Matter  of  Stevn^ 
erty  24  Hun,  246 ;  Brinkley  v.  BrinkUy^  47  N.  T.  40.  A  resi- 
dent of  the  State,  who,  in  disobedience  of  a  decree  in  divorce  ren- 
dered against  him  on  the  ground  of  adultery,  which  prohibits  him 
from  marrying  again  dming  the  life  of  the  divorced  wife,  goes  to 
another  State  and  there  contracts  another  marriage,  immediately 
returning  to  this  State  to  live,  cannot,  while  in  such  contempt, 
be  permitted  to  prosecute  an  action  against  his  second  wife  for  di- 
vorce on  the  ground  of  adultery.  Marshall  v.  Ma/rshall^  2  Hun, 
238. 

Review  of  the  order. —  As  a  general  rule,  the  propriety  of  a  com- 
mitment is  not  examinable  by  another  court  than  the  one  by  which 
it  was  awarded,  but  this  is  subject  to  the  qualification  that  the  con- 
duct charged  as  constituting  the  contempt  was  such  that,  some 
degree  of  delinquency  or  misbehavior  can  be  predicated  of  it,  for  if 
the  act  is  plainly  indifferent  or  meritorious,  or  if  it  be  only  the  as- 
sertion of  the  undoubted  right  of  the  party,  it  does  not  become  a 
contempt  by  being  so  adjudged.  Matter  of  Haokiey^  24  N.  Y.  74. 
See  MitchelVs  Case^  12  Abb.  249.  An  order  punishing  for  con- 
tempt in  violation  of  an  injunction  can  only  be  reviewed  upon  the 
merits,  or  for  alleged  legal  error  on  appeal  from  the  final  order  ad- 
judging the  contempt.  Watrous  v.  Keaj^ney^  79  N.  Y.  496  ;  reported 
below,  11  Hun,  584.  Such  a  motion  may  be  made  when  previous 
order  was  by  default.  Tinkey  v.  Langdon^  60  How.  180.  Where 
an  answer  has  been  stricken  out,  the  remedy  is  by  application  to 
the  court  to  be  let  in.  Walker  v.  Walker,  82  N.  Y.  260.  As  to 
the  righ'  of  appeal  from  a  final  order  adjudging  a  party  in  con- 
tempt, see,  also,   McCredie  v.  Senior j  4  Paige,  378;    People   v. 
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Spauldmg,  10  id.  284 ;  7  Hill,  302 ;  Forbes  v.  WUlard,  37  How.  193 ; 
People  V.  Eealey^  48  Barb.  564 ;  People  v.  Sturtevant^  9  N.  T. 
263 ;  Livvngston  v.  Swifty  23  How.  1 ;  Bri/nMey  v.  Brinkley^  47  N. 
T.  40 ;  Sudlow  v.  JEwoa?,  7  Abb.  (N.  S.)  411 ;  Carringtony.  Fonda 
Haihoay  Co.y  52  N.  T.  583.  Since  the  present  Code  it  is  held, 
in  Matter  of  Diasosway^  91  N.  T.  235,  that  an  appeal  was  properly 
taken  from  a  decision  of  a  Surrogate's  Court  refusing  to  adjudge  a 
party  in  contempt  and  aflBrraing  the  decree  appealed  from.  Where 
no  fine  was  imposed  on  defendant  by  way  of  punishment,  but  wholly 
for  the  purpose  of  indemnity,  the  General  Term  could  not  reduce 
the  fine  to  an  amount  which,  under  section  2284,  could  be  imposed 
by  way  of  punishment  for  defendant's  misconduct,  it  having  been 
imposed  originally  under  this  section.  FaU  Brook  Go.  v.  Heck- 
seller^  4  State  Rep.  657. 

In  Snyder  v.  Van  Ingerij  9  Hun,  569,  an  appeal  to  the  General 
Term  was  sustained  where  a  party  had  been  discharged  from  im- 
prisonment for  contempt  on  haheaSj  and  he  was  again  brought  before 
the  judge,  retried  and  more  severe  penalties  imposed.  An  appeal 
may  be  taken  from  the  final  order ;  it  is  not  necessary  that  a  com- 
mitment issue.  People  v.  Donohuej  59  How.  417.  The  proper 
remedy  to  obtain  relief  by  a  party  in  contempt  is  by  a  motion  in  the 
court  in  which  the  order  was  granted  ;  where  a  judge  who  made  the 
order  was  no  longer  a  member  of  the  court,  it  was  held  the  order 
was  properly  made  before  any  judge  sitting  at  Special  Term.  Dor 
vidson^s  Gaee,  13  Abb.  129;  People  v.  Murphy^  1  Daly,  462. 
Where  an  attachment  is  regular  on  its  face,  with  the  recitals  neces- 
sary to  give  jurisdiction,  a  party  moving  to  set  it  aside  for  defects 
in  the  proceedings  must  show  afiirmatively  the  defect,  or  enough 
to  throw  the  burden  of  proof  on  the  other  party.  Baker  v,  Ste^ 
phens^  10  Abb.  (N.  S.)  1.  In  a  case  where  it  is  proper  to  impose 
any  condition  on  vacating  a  warrant  of  attachment  for  contempt, 
this  must  be  done  in  the  first  instance,  and  if  an  order  vacating  an 
attachment  has  once  been  entered,  such  order  cannot  be  rescinded 
for  the  purpose  of  imposing  a  condition,  nor  can  it  be  resettled  or 
modified.  The  mode  of  review  is  provided  by  Code,  sections  1356, 
1357,  this  being  a  special  proceeding.  It  is  not  necessary  that  an  or- 
der should  be  final  in  order  that  an  appeal  may  be  taken  from  it. 
Hart  V.  Johnson^  7  State  Rep.  133. 

^  2282.  Where  the  accused  is  broaght  up  by  virtue  of  a  writ  of  habeas  corpus, 

he  must,  after  the  final  order  is  made,  be  remanded  to  the  custody  of  the  sheriff 

or  other  officer  to  whom  the  writ  was  directed.     If  the  final  order  directs  that  he 

be  punished  by  imprisonment,  or  committed  until  the  payment  of  a  sum  of  money, 

47 
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he  mast  be  so  imprisoned  or  committed,  upon  his  discharge  from  custody  under 
the  mandate  by  virtue  of  which  he  is  held  by  the  sheriff  or  other  officer. 

g  2288.  Upon  the  return  of  an  order  to  show  cause,  the  questions  which  arise 
must  be  determined,  as  upon  any  other  motion;  and,  if  the  determination  is  to 
the  effect  specified  in  the  last  section  but  one,  the  order  thereupon  must  be  to  the 
same  effect  as  the  final  order  therein  prescribed.  Upon  a  certified  copy  of  the 
order  so  made,  the  offender  may  be  committed  without  further  process. 

This  section  seems  to  contemplate  the  imprisonment  of  the  party 
in  contempt  upon  the  order  alone,  a  certified  copy  taking  the  place 
of  the  warrant.  The  precedent,  therefore,  given  for  warrant,  cx)m- 
mitting  to  jail  after  adjudication,  will  only  be  necessary  where  the 
proceeding  was  commenced  by  attachment  under  section  2269,  as 
there  seems  to  be  no  provision  for  the  imprisonment  of  the  party  ad- 
judged in  contempt,  in  such  case,  except  by  section  2281,  requiring  a 
commitment.  The  former  practice  required  a  commitment  in  any 
event,  and  the  precedent  given  may  be  used  even  under  section 
2283,  for  greater  caution. 

(^  2284.  If  an  actual  loss  or  injury  has  been  produced  to  a  party  to  an  action  or 
special  proceeding,  by  reason  of  the  misconduct  proved  against  the  offender,  and 
the  case  is  not  one  where  it  is  specially  prescribed  by  law,  that  an  action  may  be 
maintained  to  recover  damages,  for  the  loss  or  injury,  a  fine,  sufficient  to  indem- 
nify the  aggrieved  party,  must  be  imposed  upon  the  offender,  and  collected,  and 
paid  over  to  the  aggrieved  party,  under  the  direction  of  the  court.  The  payment 
and  acceptance  of  such  a  fine  constitute  a  bar  to  an  action  by  the  aggrieved  party, 
to  recover  damages  for  the  loss  or  injury.  Where  it  is  not  shown  that  such  an 
actual  loss  or  injury  has  been  produced,  a  fine  must  be  imposed,  not  exceeding 
the  amount  of  the  complainant's  costs  and  expenses,  and  two  hundred  and  fifty 
dollars  in  addition  thereto,  and  must  be  collected  and  paid,  in  like  manner.  A 
corporation  may  be  fined  as  prescribed  in  this  section. 

The  court  has  no  right  to  fine  arbitrarily,  or  to  take  the  opinion 
of  the  injured  party  as  a  standard,  bat  the  adjudication  as  to  damages 
must  be  based  on  evidence.  Simmonds  v.  SimmondSj  6  Week. 
Dig.  263.  The  amount  of  the  fine  is  a  matter  of  computation. 
Sudlow  V.  JKnoXj  7  Abb.  411.  But  where  there  has  been  actual 
injury,  the  court  cannot  impose  a  mere  nominal  fine.  Lanaing  v. 
Easton,  7  Paige,  364.  The  amount  of  the  fine  to  indemnify  must 
be  fixed  upon  proof  of  the  damages  sustained,  according  to  the  rules 
of  law  which  would  apply  in  an  action  for  damages.  Sudlow  v. 
Knox^  4:  Abb.  Ct.  App.  Dec.  326.  The  question  of  damages  may 
be  heard  before  a  referee  as  part  of  the  contempt  proceedings,  and 
where  the  testimony  showed  that  the  party  charged  had,  contrary  to 
the  prohibition  of  an  injunction,  collected  and  appropriated  a  certain 
sum  of  the  assets  of  the  moving  party,  it  was  held  that  prima  fade 
the  plaintiff  was  damnified  to  that  extent  by  the  transaction.     Har- 
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teau  V.  Deer  Park  Blue  Stone  Co,^  3  T.  &  C.  763.    The  party  in 
contempt  must  be  imprisoned  till  the  fine  is  paid.     Lansing  v. 
Eastern^  7  Paige,  364 ;  People  v.  Compton^  1  Duer,  512 ;  aflBrmed, 
9  N.  Y.  263.     A  fine  in  the  amount  of  the  costs  and  expenses  is 
all  that  is  proper,  unless  there  is  an  adjudication  that  the  act  has 
produced  loss.     People  v.  Oliver^  66  Barb.  570.     The  degree  of 
punishment  to  be  inflicted  is  limited  by  this  section  to  a  fine  sufii- 
cient  to  indemnify  the  aggrieved  party  for  the  actual  loss  or  injury 
inflicted  by  the  misconduct,  and  to  sustain  the  imposition  of  a  fine 
for  loss  or  injury  the  fact  of  the  existence  of  the  loss  must  be  proved 
by  competent  Evidence.     Fall  BrooJc  Go,  v.  HeoTcaher^  4  State  Eep. 
657.     When  there  is  an  adjudication  that  the  misconduct  was  cal- 
culated to,  or  did  defeat  the  rights  or  remedies  of  the  moving  party, 
a  fine  is  proper  and  is  limited  to  $250,  unless  actual  loss  or  injury 
has  been  suffered,  when  the  fine  will  cover  such  loss.     In  case  of  no 
pecuniary  loss,  only  the  necessary  costs  and  expenses  will  be  imposed. 
People  V.  Compton,  1  Duer,  512 ;  Clark  v.  Bininger,  75  N.  Y. 
344 ;  £rie  P.  P.  Co.  v.  Pamsey,  4:5  id.  637.     A  party  in  contempt 
cannot  be  imprisoned  until  he  performs  some  designated  act,  unless 
he  was  previously  required  to  do  so  by  the  court,  and  omitted  to 
perform  it.     Simmonds  v.  Simmondsy  4  Week.  Dig.  130.     Where 
the  court,  in  punishing  a  violation  of  an  injunction,  ordered  a  party 
to  pay  certain  damages  as  well  as  costs,  and  it  did  not  clearly  appear 
such  damages  had  in  fact  resulted  from  the  act  complained  of,  the 
order  was  reversed.     Lyon  v.  Botchford^  25  Ilun,  57.     The  rule 
that  actual  indemnity  to  the  party  will  be  given,  and  upon  evidence 
of  the  facts  was  held  in  Dejonge  v.  Brennemauy  23  Hnn,  332 ;  King 
V.  Flynn^  37  id.  329.     In  supplementary  proceedings  the  value  of 
the  property  disposed  of,  and  not  the  amount  of  the  judgment, 
regulates  the  amount  of-  the  fine.     Peynolds  v.  Gilchresty  9  Hun, 
203 ;  Ro88  V.  Clussmauy  3   Sandf .  676 ;  Feely  v.  Glenneny  2  Law 
Bull.  19.     Where  $500  was  allowed  for  loss  and  injury,  on  violation 
of  an  injunction,  it  was  held  on  appeal  to  be  not  as  costs,  but  under 
section  2284,  for  actual  damages  sustained  by  the  misconduct  of  the 
defendant.     Brett  v.  Bretty  33  Hun,  547.     On  proceedings  to  pun- 
ish for  contempt  of  mandamv^y  the  fine  is  limited  to  costs  and  ex- 
penses of  the  contempt  proceeding,  where  the  contempt  is  not  will- 
ful, and  no  pecuniary  loss  has  been  sustained.     The  costs  in  the 
mandamus  case  cannot   be  included.     The  court  may  include  as  a 
fair  item  of  expense  a  compensation  to  the  relator's  attorney  for  his 
expenses  in  the  proceedings.     People  v.  State  Line  P.  P.  Co,y  14 
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Han,  371 ;  affirmed,  76  N.  Y.  294.  A  counsel  fee  in  excess  of  cost 
and  expenses  cannot  be  added  (compare  33  Hun,  547,  above)  to  the 
fine  sufficient  to  indemnify  the  party,  but  it  does  not  invalidate  the 
order.  The  party  may  be  held  till  he  pays  the  legal  items.  People 
V.  Jacobs,  66  N.  Y.  8.  The  counsel  fees  are  limited  to  the  con- 
tempt proceedings.  Van  Valkenburgh  v.  Doolitde^  4  Abb.  N.  C. 
72.  Where  the  contempt  consists  of  interfering  with  perishable 
property,  the  order  should  not  absolutely  require  its  return,  but 
should  liquidate  its  fair  value  to  be  repaid  if  a  return  is  impossible. 
AVbamy  City  Bank  v.  Schsmerhorn^  9  Paige,  372 ;  reversed  on 
another  point,  10  id.  263. 

A  person  interfering  with  property  in  the  possession  of  a  receiver 
under  a  mistake  of  law  will  be  chargeable  with  the  costs  of  the  pro- 
ceedings against  him  for  contempt,  tiiough  he  may  be  excused  from 
further  punishment.  Noe  v.  Gibson^  7  Paige,  513.  Where  the 
party  accused  acted  in  good  faith,  only  motion  fees  and  disburse- 
ments were  charged  against  him.  People  v.  Coojper^  20  Hun,  486. 
Where  the  sheriff  refused  to  take  the  person  charged  before  an 
officer  to  give  bail,  no  fees  were  allowed  him  as  against  the  party 
in  his  custody.  People  v.  Tefft^  3  Cow.  340.  Where  a  defendant 
in  disobeying  an  injunction  acted  under  the  erroneous  advice  of  his 
counsel,  that  it  was  suspended  by  an  appeal  taken,  the  fine  should 
not  exceed  plaintiff's  actual  damages  and  costs,  no  counsel  fees  to  be 
included.  Power  v.  Athena^  19  Hun,  165.  The  power  of  the  leg- 
islature to  punish  for  a  criminal  contempt  is  fully  discussed  in  Mo- 
Donald  v.  Eed&r,  99  N.  Y.  463. 

•  g  2285.  Where  the  misconduct  proved  consists  of  an  omission  to  perform  an  act 
or  duty,  which  it  is  yet  in  the  power  of  the  offender  to  perform,  he  shaU  be  im- 
prisoned only  until  he  has  performed  it,  and  paid  the  fine  imposed.  In  such  a 
case,  the  order,  and  the  warrant  of  commitment,  if  one  is  issued,  must  specify  the 
act  or  duty  to  be  performed,  and  the  sum  to  be  paid.  In  every  other  case,  where 
special  provision  is  not  otherwise  made  by  law,  the  offender  may  be  imprisoned 
for  a  reasonable  time,  not  exc-eeding  six  months,  and  until  the  fine,  if  any,  is 
paid;  and  the  order,  and  the  warrant  of  commitment,  if  any,  must  specify  the 
amount  of  the  fine,  and  the  duration  of  the  imprisonment. 

A  person  committed  for  contempt  for  non-payment  of  moneys, 
as  ordered  by  the  court,  is  not  entitled  to  the  jail  liberties  on  giving 
the  usual  bond.  People  v.  Bennett,  4  Paige,  103  ;  People  v.  Hog- 
ersy  2  id.  103  ;  People  v.  Cowles,  4  Keyes,  38  ;  Eagan  v.  Lynch,  3 
Civ.  Pro.  236 ;  Glarh  v.  ClarlCy  2  Law  Bull.  211 ;  MaUer  of 
dark,  20  Hun,  561 ;  contra.  Ward  v.  Ward,  6  Abb.  (K  S.)  79 ; 
appeal  dismissed,  81  N.  Y,  638.     The  history  of  the  power  of  Courts 
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of  Chancery  and  Surrogates'  Courts  to  punish  as  for  contempt  for 
failure  to  pay  over  moneys  as  directed  by  decree,  is  considered. 
People  V.  Marshall^  7  Abb.  N.  C.  380.  The  distinction  between 
the  commitment  for  contempt  for  non-payment  of  money  and  upon 
conviction  for  misconduct,  is  discussed  and  pointed  out  by  Wood- 
ruff, J.,  in  People  v.  Cowles,  4  Keyes,  38.  And  it  is  said  that  in 
the  former  ease  the  process  is  strictly  and  purely  remedial,  and  in 
the  latter  preventive,  and  in  most  instances  wholly  so. 

§  2286.  Where  an  offender,  imprisoned  as  prescribed  in  this  title,  is  unable  to 
endare  the  imprisonment,  or  to  pay  the  sum,  or  perform  the  act  or  duty,  re- 
quired to  be  paid  or  performed,  in  order  to  entitle  him  to  be  released,  the  court, 
judge,  or  referee,  or,  where  the  commitment  was  made  as  prescribed  in  section 
two  thousand  four  hundred  and  fifty-seven  of  this  act,  the  court,  out  of  which 
the  execution  was  issued,  may,  in  its  or  his  discretion,  and  upon  such  terms  as 
justice  requires,  make  an  order  directing  him  to  be  discharged  from  the  impris- 
onment. 

Where  a  judgment  debtor,  on  being  arrested  on  an  attachment,  at 
once  submits  himself  to  examination,  the  court  will  ordinarily  accept 
his  excuse  and  discharge  him  from  arrest,  but  not  where  the  debtor 
puts  the  creditor  to  expense,  and  raises  all  possible  objections, 
Hilton  V.  Patterson^  18  Abb.  245.  It  was  said  in  Lansing  v. 
Boston,  7  Paige,  364,  that  there  was  no  way  in  which  a  defendant 
imprisoned  for  a  fine  could  be  released,  except  by  consent  of  the 
prosecutor,  until  payment  of  the  fine.  This  was  before  the  statute 
of  1843.  The  application  to  be  discharged  must  be  on  notice  to 
the  adverse  party.  Strohridge  v.  Strobridge,  21  Hun,  288.  Where 
the  inability  appears  to  be  willful,  the  party  will  not  be  discharged. 
Lansing  v.  Lansing,  41  How.  248.  Where,  on  an  application  to  be 
discharged  for  inability  to  pay,  the  affidavit  denied  the  contempt  for 
which  he  was  committed,  it  was  held  that  as  he  denied  a  fact  which 
had  been  adjudicated  against  him,  he  could  not  be  believed  as  to  the 
other  statements,  and  the  application  was  denied.  Palmer  v.  Kelly, 
4  Sandf.  Ch.  575.  An  attorney  who  had  been  confined  in  jail  up- 
ward of  thi-ee  mouths,  for  non-payment  of  a  fine  imposed  for  con- 
tempt, applied  to  be  released  because  of  inability  to  pay  ;  under  the 
circumstances,  it  appearing  he  had  given  bail  for  $1,000  on  his  ar- 
rest, the  order  discharging  him  was  reversed,  unless  he  would  give 
a  bond  for  payment  of  the  fine.  Matter  of  Steinert,  29  Hun,  301. 
The  expression  "  unable  to  endure  the  imprisonment  "  contemplates 
something  in  the  nature  of  a  slow  wasting,  a  steady  diminution  of 
the  vital  forces,  tending  unless  arrested  by  sunlight,  open  air,  etc., 
to  a  complete  destruction  of  the  constitution ;  it  does  not  apply  to 
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malarial  fever.  Moore  v.  McMahon^  20  Hun,  44.  In  Mitchell  v. 
HaUy  3  Law  Bull.  23,  it  is  questioned  whether  power  to  relieve  the 
defendant  is  given  solely  to  the  court  out  of  which  the  process  issued, 
when  commitment  was  made  under  section  2457  of  the  Code. 

§  2^7.  A  perBon,  panisbed  as  prescribed  in  tbis  title,  may,  notwitbstanding, 
be  indicted  for  tbe  same  misconduct,  if  it  is  an  indictable  offense;  but  tbe  court, 
before  wbicb  be  is  convicted,  must,  in  forming  its  sentence,  take  into  considera- 
tion tbe  previous  punisbment. 

§  2288.  Wb^re  a  person,  arrested  by  virtue  of  a  warrant  of  attacbment,  bas 
given  an  undertaking  for  bis  appearance,  as  prescribed  in  tbis  title,  and  fails  to 
appear  on  tbe  return  day  of  tbe  warrant,  tbe  court  may  eitber  issue  anotber 
warrant,  or  make  an  order,  directing  tbe  undertaking  to  be  prosecuted;  or  botb. 

Where  a  party  has  been  an-ested  upon  an  attachment  for  a  con- 
tempt, and  has  given  a  bond  with  sureties  for  his  appearance  at 
court,  to  abide  the  order  of  the  court,  and  is  adjudged  to  have  been 
guilty  of  the  misconduct  alleged,  and  punishment  by  fine,  and  im- 
prisonment ordered,  the  statute  does  not  authorize  the  bond  to  be 
prosecuted  at  the  same  time  that  a  warrant  of  commitment  is  issued 
against  the  party.  It  is  not  the  policy  of  the  statute  to  give  the  ag- 
grieved party  two  final  and  complete  remedies  for  the  same  oflFense. 
Barton  v.  BvMs^  32  How.  456.  Where  the  defendant  in  such  a 
proceeding  has  not  appeared  at  all,  and  the  bond  has  been  prosecuted 
in  pursuance  of  such  an  order,  the  court  may  still  allow  him  to 
appear  upon  terms  at  a  future  term,  and  answer  interrogatories  to 
be  filed  touching  the  contempt.  S.  C,  citing  People  v.  MunrOj 
15  How.  494. 

§  2289.  Tbe  order,  directing  tbe  undertaking  to  be  prosecuted,  may,  in  tbe 
discretion  of  tbe  court,  direct  tbe  prosecution  tbereof,  by  and  in  tbe  name  of  any 
party  aggrieved  by  tbe  misconduct  of  tbe  accused.  In  sncb  a  case,  tbe  plaintiff 
may  recover  damages,  to  tbe  extent  of  tbe  loss  or  injury  sustained  by  bim,  by 
reason  of  tbe  misconduct,  togetber  witb  tbe  costs  and  expenses  of  prosecuting 
tbe  special  proceeding  in  wbicb  tbe  warrant  was  issued;  not  exceeding  tbe  sum 
specified  in  tbe  undertaking. 

Precedent  for  Order  to  Prosecute  Bond. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  court-house  in 

the  city  of  Albany,  June  12,  1887: 
Present  —  Hon.  S.  L.  Mayhem,  Justice. 

Tbe  People,  ex  rel.  Jobn  Cromwell, 

agst, 
Marinda  Wbeeler. 


An  undertaking  having  been  heretofore  made  and  filed  by  Henry 
Wilson  and  John  Merchant,  conditioned  that  Marinda  Wheeler,  the 
defendant  herein,  should  this  day  appear  at  this  term  of  this  court. 


Proceedings  to  Collect  a  Fine.  375 

on  an  attachment  against  her  to  answer  for  an  alleged  contempt  in  re- 
fusing to  pay  over  to  John  Cromwell  the  sum  of  $850  in  her  hands, 
applicable  to  the  payment  of  a  certain  judgment  against  her,  as  di- 
rected by  the  court,  and  the  said  Marinda  Wheeler  having  failed  to 
appear,  according  to  the  terms  of  said  undertaking:  Now,  on  motion 
of  E.  D.  Ronan,  attorney  for  relator,  it  is  ordered  that  said  undertak- 
ing, given  as  aforesaid,  be  prosecuted  by  and  in  the  name  of  the  re- 
lator, John  Cromwell,  and  for  his  benefit,  pursuant  to  the  provisions 
of  the  Code  of  Civil  Procedure. 

S.  L.  Mayhem, 
Justice  Supreme  Cotirt. 

g  2290.  If  no  party  is  a|2^grieved  by  the  miscondact  of  the  accused,  the  order 
must,  and,  in  any  case  where  the  court  thinks  proper  so  to  direct,  it  may,  direct 
the  prosecution  of  the  undertaking,  by  the  attorney-general,  or  by  the  district 
attorney  of  the  county  in  which  it  was  given,  in  the  name  of  the  people.  In  an 
action,  brought  pursuant  to  the  order,  the  people  are  entitled  to  recover  the  entire 
sum,  specified  in  the  undertaking.  Out  of  the  money  collected,  the  court,  which  di- 
rected the  prosecution,  must  direct  that  the  person,  at  whose  instance  the  warrant 
was  issued,  be  paid  such  a  sum  as  it  thinks  proper,  to  satisfy  the  costs  and  ex- 
penses incurred  by  him,  and  to  compensate  him  for  any  loss  or  injury  sustained 
by  him,  by  reason  of  the  misconduct.  The  residue  of  the  money  must  be  paid 
into  the  treasury  of  the  State. 

§2291.  After  the  return  of  an  execution,  issued  upon  a  judgment  rendered  in 
an  action  upon  the  undertaking,  an  action  to  recover  the  amount  of  the  judgment 
may  be  maintained  against  the  sheriff,  where  it  appears  that,  at  the  time  when 
the  undertaking  was  given,  the  sureties  were  insufficient,  and  the  sheriff  had 
reasonable  grounds  to  doubt  their  sufficiency.  Such  an  action  may  be  maintained 
by  the  plaintiff,  in  whose  favor  the  j  udgment  was  recovered.  If  the  people  were 
plaintiffs,  the  action  must  be  prosecuted  by  the  attorney-general  or  the  district 
attorney;  and  any  money  collected  therein  must  be  disposed  of,  as  prescribed  in 
the  last  section. 

§  2292.  Where  a  misconduct,  which  is  punishable  by  fine  or  imprisonment,  as 
prescribed  in  this  title,  occurs  at  a  term  of  a  Circuit  Court,  or  with  respect  to  a 
mandate  returnable  at  a  term  of  that  court,  or  a  special  proceeding  pending  in  that 
court,  and  was  not  punished  at  that  term  of  the  Circuit  Court;  the  Supreme  Court 
may  inquire  into  and  punish  the  misconduct,  as  if  it  had  occurred  at  a  Special 
Term  of  the  Supreme  Court,  held  in  the  same  county,  or  with  respect  to  a  man- 
date returnable  at  such  a  Special  Term,  or  a  special  proceeding  pending  in  the 
Supreme  Court. 


CHAPTER    XVI. 

PROCEEDINGS  TO  COLLECT  A  FINE. 

This  proceeding  is  a  revision  of  2  Revised  Statutes  (2  Edm.  506), 
with  changes  relative  to  procedure.  No  cases  are  cited  under  any 
of  the  statutes,  nor  are  any  decisions  reported  throwing  light  on  the 
procedure.     The  principal  changes  consist  in  imposing  the  duties  on 
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the  clerk  of  tlie  court,  which,  under  the  statute,  were  required  to  be 
discharged  by  the  district  attorney. 

g  2298.  Where  a  fine  has  heen  imposed  hy  a  coart  of  record,  upon  a  grand  or 
trial  jaror,  or  upon  any  officer  or  other  person,  without  heing  accompanied  with 
an  order  for  the  immediate  commitment  of  the  person  so  fined,  until  the  fine  is 
paid;  the  clerk  of  the  court,  immediately  after  the  close  of  the  term  at  which  the 
fine  was  imposed,  must  prepare  a  schedule,  containing,  in  separate  columns,  the 
following  matters: 

1.  The  name  of  each  person  fined. 

2.  His  place  of  residence,  where  it  appears,  from  the  papers  on  file  or  before 
the  court,  to  be  within  the  county. 

3.  The  amount  of  the  fine  imposed  upon  him 

4.  The  cause  for  which  the  fine  was  imposed. 

The  clerk  must  subjoin  to  the  schedule  a  certificate,  to  the  effect  that.-  it  con- 
tains a  true  abstract  of  the  orders  imposing  fines,  and  must  annex  it  to  the  war- 
rant specified  in  the  next  section. 

Schedule  Under  Section. 

At  a  County  Court  and  Court  of  Sessions,  held  at  the  court-house  in 
Kingston,  in  and  for  the  county  of  IJlster,  on  the  21st  day  of 
March,  1887: 

Present —  Hon.  William  S.  Kenyon,  County  Judge. 

In  the  Matter  of  Fines  Imposed  upon 
certain  Jurors. 


At  a  term  of  this  court,  held  as  aforesaid,  it  appearing  that  the 
following-named  jurors,  duly  summoned  to  attend  thereat,  failed  to 
appear  without  excuse  therefor,  it  is  ordered  that  the  persons  named 
in  the  schedule  below  be  fined  the  amount  placed  opposite  their  re- 
spective names  and  residences  for  such  failure  to  attend: 

Amount 
NAMB.  BeBidenoe.  of  Fine.  Cause  of  Fine. 

Jacob  C.  Dejo Woodstock $25  Non-attendance  as  juror. 

Heniy  R.  Miller Shawangunk 25  Non-attendance  as  juror. 

William  C.  Geldart Marlboro 25  Non-attendance  as  juror. 

John  L.  Brink Saugerties 25  Non-attendance  as  juror. 

Patrick  Kearney Kingston 25  Non-attendance  as  juror. 

I,  Jacob  D.  Wurts,  clerk  of  the  County  Court  and  Court  of  Sessions, 
do,  pursuant  to  the  provisions  of  the  Code  of  Civil  Procedure,  certify 
that  the  foregoing  schedule  contains  a  true  statement  of  the  fines 
imposed  upon  the  above-named  persons,  at  the  above  term,  with  their 
true  places  of  residence  and  cause  of  said  fine,  and  that  the  above 
order  is  a  true  abstract  of  the  order  imposing  such  fines. 

Dated  March  19,  1887.  Jacob  D.  Wurts, 

[l.  8.]  Clerk. 

By  provisions  of  section  1089,  subdivision  4,  the  certificate  of 
fines  imposed  in  the  city  of  New  York  must  be  retunied  by  the  clerk 
to  the  commissioner  of  jurors. 
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In  the  county  of  Kings,  by  the  terms  of  section  1156,  special  pro- 
vision is  made  as  to  collection  of  fines  of  jurors. 

§  2204.  The  cl^k  mast  immediately  issue  a  warrant,  ander  the  seal  of  the 
coart,  directed  to  the  sheriff  of  the  county,  and  commanding  him  to  collect  from 
each  of  the  persons,  named  in  the  schedule  annexed  to  the  warrant,  the  sum 
therein  set  opposite  the  person's  name;  and  to  pay  over  the  sum  collected,  to  the 
treasurer  of  the  county.  The  warrant  is  the  process  of  the  court,  hy  which  the 
fines  were  imposed. 

Precedent  for  Warrant, 
To  the  Sheriff  of  the  County  of  Ulster ,  greeting : 

Whereas,  At  a  (bounty  Court  and  Court  of  Sessions  in  and  for  the 
county  of  Ulster,  held  at  the  court-house  in  Kingston,  on  the  21st 
day  of  March,  1887,  an  order  was  duly  made,  imposing  upon  the  per- 
sons named  in  the  annexed  schedule  tne  fines  opposite  their  names: 

Now,  therefore,  you  are  commanded,  in  the  name  of  the  people  of 
the  State  of  New  York,  to  collect  from  each  of  the  persons  named  in 
the  schedule  attached  to  this  warrant  the  sum  set  opposite  that  per- 
son's name,  and  to  pay  over  the  sum  so  collected  to  the  county  treas- 
urer of  the  county  of  Ulster. 

Witness,  Hon.  William  S.  Kenyon,  county   judge  of  Ulster 
[l.  s.]     county,  at  the  court-house  in  Kingston,  on  the  21st  day  of 
March,  1887. 

J.    D.    WURTS, 

Clerk. 
(Attach  schedule.) 

%  2295.  If  a  delinquent  resides  in  another  county,  a  separate  warrant,  for  the 
coUection  of  the  fine  imposed  upon  him,  with  an  appropriate  schedule  annexed 
thereto,  must  he  issued,  in  like  manner,  to  the  sheriff  of  the  county  where  he  re- 
sides. 

§  2296.  The  sheriff,  to  whom  a  warrant  is  issued,  must  collect  each  fine  out  of 
the  personal  property  of  the  person  fined,  as  prescribed  in  chapter  thirteenth  of 
this  act,  for  the  collection,  by  levy  upon  and  sale  of  personal  property,  of  an  exe- 
cution issued  out  of  a  court  of  record;  and  he  is  entitled  to  like  fees  thereupon. 
If  sufficient  personal  property  of  a  delinquent  cannot  be  found  to  pay  the  fine  and 
the  fees,  the  sheriff  must  arrest  the  delinquent,  and  detain  him  in  custody  until 
he  pays  the  same,  as  upon  an  execution  against  the  person,  issued  in  an  action, 
out  of  the  Supreme  Court;  and  he  is  entitled  to  like  fees  thereupon. 

§  2297.  The  sheriff  must  return  the  warrant,  with  his  proceedings  thereupon, 
at  the  term  of  the  court;  or,  where  the  fine  was  imposed,  in  any  county  except 
New  York,  by  the  Supreme  Court,  the  Circuit  Court,  the  Court  of  Oyer  and  Ter- 
miner, or  the  Court  of  Sessions,  at  the  term  of  the  County  Court  held  next  after 
the  expiration  of  sixty  days  from  the  receipt  thereof.  If  he  fails  so  to  do,  the 
district  attorney  must  take  the  same  proceedings  to  compel  a  return,  as  may  be 
taken  by  a  judgment  creditor,  where  a  sheriff  omits  to  return  an  execution,  issued 
out  of  the  Supreme  Court. 

Form  of  Return, 
Ulster  County,  ss.  : 

I,  George  Young,  sheriff  of  Ulster  county,  do  make  and  file  my 
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return  to  the  within  warrant.  I  certify  that  pursuant  to  tlie  com- 
mand of  said  warrant  I  have  collected,  by  levy  and  sale  of  personal 
property,  the  fines  therein  ordered  to  be  collected  from  Jacob  C. 
Deyo,  fleniy  R  Miller  and  Patrick  Kearney,  and  have  paid  the  same, 
being  the  sum  of  $75,  to  John  Derrenbacher,  county  treasurer  of 
Ulster  county,  and  taken  his  receipt  therefor. 

That  I  have  been  unable  to  find  sufiicient  personal  property  of  Wil- 
liam C.  Qeldart  to  satisfy  the  fine  against  him,  or  any  part  thereof, 
and  I  have  arrested  the  said  William  C.  Geldart,  and  now  detain  him 
in  my  custody  as  commanded  by  said  warrant.  I  further  certify  that 
John  L.  Brink  is  not  to  be  found  in  the  county  of  Ulster,  having 
removed  therefrom  to  the  State  of  Kansas,  since  the  imposition  of 
said  fine. 

George  Young,  Sheriff. 
By  George  Dumond,  Under  Sheriff. 

§  2298.  Where  it  appears,  by  the  return,  that  a  tine  remains  uncollected,  and 
it  does  not  appear  that  the  sheriff  has  the  delinquent  in  custody,  the  district 
attorney  must,  if  he  has  good  reason  to  believe  that  the  sheriff  might,  with  due 
diligence,  have  collected  the  fine,  or  arrested  and  detained  the  delinquent,  com- 
mence an  action  against  the  sheriff,  in  the  name  of  the  people.  Otherwise  he 
must  direct  the  clerk  to  issue  a  new  warrant,  or  to  include  the  fine  in  the  sched- 
ule annexed  to  the  next  warrant,  to  be  issued  by  him.  A  new  warrant  may,  from 
time  to  time,  be  issued,  or  the  fine  may  be  included  in  the  schedule  annexed  to  a 
subsequent  warrant,  until  it  is  collected. 

§  2209.  Where  the  clerk  issues  a  warrant,  as  prescribed  in  this  title,  he  must 
include  in  the  schedule  thereto  annexed,  the  name  of  each  person  who  has  been 
fined,  prior  to  the  issuing  thereof,  and  whose  fine  remains  then  wholly  or  partly 
unpaid,  and  not  remitted  by  the  court. 

g  2800.  An  action  may  be  maintained,  in  behalf  of  the  people,  against  a  sheriff, 
to  whom  a  warrant  is  directed  and  delivered,  as  prescribed  in  this  title,  to  recover 
damages  for  any  omission  of  duty  with  respect  to  the  same,  in  a  case  where  a 
judgment  creditor  might  maintain  an  action  against  a  sheriff,  to  whom  an  execu- 
tion issued  out  of  the  Supreme  Ck)urt  is  directed  and  delivered.  In  such  an  action, 
the  people  are  entitled  to  recover  the  same  damages,  which  a  judgment  creditor 
would  be  entitled  to  recover,  if  the  order  imposing  the  fine  was  a  judgment  of 
the  Supreme  Ck)urt. 

§  2301.  This  title  does  not  apply  to  a  case,  where  special  provision  for  the  col- 
lection of  a  fine  is  otherwise  made  by  law. 


CHAPTEE   XVII. 

PROCEEDINGS  TQ  DISCOVER  THE  DEATH  OF  A  TENANT  FOR  LIFE. 

This  is  a  substitute  for  the  provisions  of  2  R.  S.  343  (2  Edm.  354), 
with  section  2319  added. 

§  2302.  A  person  entitled  to  claim  real  property,  after  the  death  of  another  who 
has  a  prior  estate  therein,  may,  not  oftener  than  once  in  each  calendar  year,  apply 
by  petition  to  the  Supreme  Court,  at  a  Special  Term  thereof,  held  within  the 
judicial  district,  wherein  the  property,  or  a  part  thereof,  is  situated,  for  an  order. 
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clirectiDg  the  production  of  the -tenant  for  life,  as  prescribed  in  this  title,  by  a 
person,  named  in  the  petition,  against  whom  an  action  of  ejectment  to  recover  the 
real  property  can  be  maintained,  if  the  tenant  for  life  is  dead;  or,  where  there  is 
no  such  person,  by  the  guardian,  husband,  trustee,  or  other  person,  who  has,  or 
is  entitled  to,  the  custody  of  the  person  of  the  tenant  for  life,  or  the  care  of  his 
estate. 

§  2308.  The  petition  must  be  in  writing,  and  verified  by  the  affidavit  of  the 
petitioner,  to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  true.  It 
must  contain: 

1.  A  description  of  the  real  property,  and  a  statement  of  the  petitioner's  inter- 
est therein,  and  of  such  other  facts  as  show  that  the  case  is  within  the  provisions 
of  the  last  section. 

2.  An  averment  that  the  petitioner  believes  that  the  person,  upon  whose  life 
the  prior  estate  depends,  is  dead,  together  with  a  statement  of  the  grounds  upon 
which  the  petitioner's  belief  is  founded. 

Petition  for  Production  of  Life  Tenant. 
SUPREME  COURT,  ULSTER  COUNTY. 

In  the  Matter  of   the  Application  of  I 
Joseph  H.    Freer,   to    discover    the 
death  of  Alice  W.  Moon. 


To  the  Supreme  Court  of  the  State  of  Neio  York : 

The  petition  of  Joseph  H.  Freer,  of  the  city  of  Albany,  respectfully 
shows  to  the  court  that  he  is  the  owner  in  fee,  and  entitled  to  the 
possession,  subject  to  the  life  estate  of  Alice  W.  Moon,  of  all  that 
farm  of  land,  lying  and  being  in  the  town  of  Berne,  in  the  county  of 
Albany  (insert  description).  That  the  same  was  demised  to  him  by 
the  last  will  and  testament  of  Henry  Freer,  the  father  of  your  peti- 
tioner, and  then  husband  of  said  Alice  W.  Moon,  subject  to  the  life 
estate  of  said  Alice  W.  Moon,  by  will,  probated  on  the  10th  day  of 
June,  1868. 

That  your  petitioner  is  informed  and  believes  that  said  Alice  W. 
Moon  is  dead;  that  as  your  petitioner  is  informed  and  believes  she  left 
the  county  of  Albany  in  1881,  for  the  State  of  Iowa,  and  there  re- 
sided for  a  time  with  a  daughter.  That  she  has  not  been  heard  from 
for  three  years  last  past,  having  left  the  said  State  of  Iowa  about 
that  time. 

That  as  your  petitioner  verily  believes,  her  death  is  concealed  by  John 
Moon,  her  son,  who  resided  and  now  resides  on  the  property  nerein- 
before  described,  and  claims  the  right  of  possession  under  said  life 
tenant. 

Wherefore  your  petitioner  prays  that  an  order  be  granted  directing 
the  production  of  said  Alice  W.  Moon,  by  the  said  John  Moon,  at  a 
time  and  place  to  be  therein  named,  and  for  such  other  or  further  re- 
lief as  to  the  court  may  seem  just. 

Joseph  H.  Freer. 

{Add  verification  as  to  pleading.) 

§  2304.  A  copy  of  the  petition,  including  the  affidavit,  together  with  notice  of 
the  time  and  place  at  which  the  petition  will  be  presented,  must  be  personally 
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served,  at  least  fourteen,  days  before  its  presentation,  upon  the  person  reqaired, 
by  the  prayer  thereof,  to  produce  the  tenant  for  life. 

Form  for  Notice 
(Title  as  above.) 

Please  take  notice,  that  the  petition  of  Joseph  H.  Freer,  a  copy  of 
which  is  hereto  annexed,  will  be  presented  to  the  Supreme  Court,  at 
a  Special  Term,  to  be  held  at  the  City  Hall,  in  the  city  of  Albany,  on 
the  28th  day  of  April,  1887,  at  the  opening  of  the  court  on  that  day, 
or  as  soon  thereafter  as  counsel  can  be  heard,  and  an  application  will 
be  then  and  there  made  for  the  relief  prayed  for  by  said  petition. 

Dated  April  10,  1887.        Yours,  etc., 

Jas.  W.  Bentley, 
To  John  Moon.  Attorney  for  Petitioner, 

§  2805.  Upon  the  presentation  of  the  petition  and  affidavit,  with  due  proof,  by 
affidavit,  of  service  of  a  copy  thereof  and  of  the  notice,  if  sufficient  cause  to  the 
contrary  is  not  shown  by  the  adverse  party,  the  court  must  either  issue  a  commis- 
sion, as  prescribed  in  the  following  sections  of  this  title,  or  make  an  order  directing 
the  adverse  party,  at  a  timeand  place  therein  specified,  before  the  court,  or  a  referee 
therein  designated,  to  produce  the  person  upon  whose  life  the  prior  estate  de- 
pends, or,  in  default  thereof,  to  prove  that  he  is  living. 

Precedent  for  Order. 

At  a  Special  Term  of  the  Supreme  Court,  etc. 

{Title  as  above.) 

On  reading  and  filing  the  verified  petition  of  Joseph  H.  Freer,  by 
which  it  appears  that  he  is  the  owner  in  fee  of  certain  premises  therein 
described,  and  that  the  said  premises  are  subject  to  the  life  estate  of 
Alice  W.  Moon,  whom  he  believes  to  be  dead,  and  on  due  proof  of 
service  hereof,  together  with  the  notice  of  presentation  to  the  court 
at  this  term,  more  than  fourteen  days  since:  Now,  after  hearing  James 
W*  Bentley,  Esq.,  for  the  application,  and  E.  D.  Ronan,  Esq.,  opposed, 
it  is  ordered  that  the  said  John  Moon  produce  the  said  Alice  W.  Moon, 
before  Charles  J.  Buchanan,  Esq.,  who  is  hereby  appointed  referee  for 
that  purpose,  at  his  office,  in  the  city  of  Albany,  on  the  15th  day  of 
May,  1887,  at  ten  o'clock  in  the  forenoon,  or  in  default  thereof  to 
prove  that  the  said  Alice  W.  Moon  is  living. 

S.  L.  Mayhem, 

Justice  Supreme  Court, 

%  2306.  Where  an  order,  requiring  the  production  of  the  tenant  for  life,  or 
proof  that  he  is  living,  is  made  as  prescribed  in  the  last  section,  a  certified  copy 
thereof  must  be  served,  at  least  fourteen  days  before  the  time  therein  specified, 
upon  the  person  required  to  make  the  production  or  proof  or  upon  his  attorney. 
Upon  presentation  of  proof  of  service,  by  affidavit,  the  court  or  referee  must,  at 
the  time  and  place  specified  in  the  order,  or  at  the  time  and  place  to  which  the 
hearing  may  be  adjourned,  hear  the  allegations  and  proofs  of  the  parties  respect- 
ing the  identity  of  any  person  produced,  with  the  person  whose  death  is  in  ques- 
tion; or,  if  the  latter  person  is  not  produced,  respecting  the  reasons  for  the  failure 
to  produce  him,  and  whether  he  is  living.  Where  a  referee  is  appointed  he  has 
the  same  powers,  and  is  entitled  to  the  same  compensation,  as  a  referee  appointed 
for  the  trial  of  an  issue  in  an  action. 
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g  2307.  If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  court,  that  the  per- 
son required  to  be  produced  is  imprisoned  within  the  State,  for  anj  cause  except 
upon  a  sentence  for  a  felony,  or  is  kept  or  detained,  within  the  State,  by  any  per- 
son, the  court  may,  either  before  or  after  making  the  order  for  production,  issue 
a  writ  of  habeas  corpus  to  bring  him  before  it,  or  before  the  referee,  as  the  case 
requires.  The  writ  must  be  served  and  executed,  and  disobedience  thereto  may 
be  punished  as  where  a  writ  of  habeas  corpus  is  issued  to  inquire  into  the  cause 
of  the  detention  of  a  prisoner. 

§  2308.  The  referee  must  deliver  his  report  to  the  petitioner,  or  file  it  with  the 
clerk,  within  ten  days  after  the  case  is  closed.  He  must  state  therein  whether 
any  person  was  or  wa.<^  not  produced  before  him,  as  being  the  person  whose  death 
is  in  question.  He  must  append  thereto,  in  the  form  of  depositions,  the  proofs,  if 
any,  respecting  the  identity  of  any  person  so  produced,  with  the  person  whose 
death  is  in  question;  or,  if  no  one  is  so  produced,  upon  the  question  whether  the 
latter  person  is  living.  He  must  also  state,  in  his  report,  his  conclusions  upon 
the  questions  controverted  before  him. 

Precedent  for  Referee's  Report. 

(Title  as  above.) 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  report  of  Charles  J.  Buchanan,  sole  referee  appointed  in  this 
matter,  snows  to  the  court,  pursuant  to  the  order  of  this  court  here- 
tofore made  in  this  matter:  I  attended  at  my  office  at  the  time  and 
place  therein  mentioned,  and  that  James  W.  Bentley,  Esq.,  appeared  on 
behalf  of  petitioner,  and  E.  D.  Ronan,  Esq.,  on  behalf  of  John  Moon. 
I  further  report  that  Alice  W.  Moon,  the  tenant  for  life  of  the  prop- 
erty demised  in  the  petition,  also  appeared  before  me  at  the  same  time 
and  place,  and  her  identity  wis  admitted  by  petitioner's  counsel.  All 
of  which  is  respectfully  submitted. 

Dated  May  15,  1887.  Charles  J.  Buchanan, 

Referee. 

g  2809.  If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  referee's  report 
and  the  proofs  thereto  appended;  or,  where  a  referee  is  not  appointed,  upon  the 
allegations  and  proofs  of  the  parties  before  the  court,  that  the  party,  required  to 
produce  the  tenant  for  life,  or  to  prove  his  existence,  has  fully  complied  with  the 
order,  the  court  must  make  an  order  dismissing  the  petition,  and  requiring  the 
petitioner  to  pay  the  costs  of  the  proceedings. 

The  order  dismissing  the  proceedings  in  case  of  report  of  com- 
pliance with  former  order,  will  be  the  usual  Special  Terra  order. 
The  allowance  of  costs  is  regulated  by  section  2316. 

§2310.  If  it  appears,  from  the  referee's  report,  or  upon  the  hearing  before  the 
court,  that  the  person,  upon  whose  life  the  prior  estate  depends,  was  not  pro- 
duced; and  if  the  party  required  to  produce  him,  or  to  prove  his  existence,  has 
not  proved,  to  the  satisfaction  of  the  court,  that  he  is  living;  a  final  order  must 
be  made,  declaring  that  he  is  presumed  to  be  dead,  for  the  purpose  of  the  pro- 
ceedings, and  directing  that  the  petitioner  be  forthwith  let  into  possession  of  the 
real  property,  as  if  that  person  was  actually  dead. 

§2811.  If,  before  or  at  the  time  of  the  presentation  of  the  referee's  report  to 
the  court,  or  where  a  referee  is  not  appointed,  at  any  time  before  the  final  order 


382      Proceedings  to  Disoovbb  Death  of  Tenant  for  Life, 

is  made,  the  party,  apon  whom  the  petition  and  notice  are  served,  presents  to  the 
court  presumptive  proof,  hj  affidavit,  that  the  person,  whose  death  is  in  question, 
is,  or  lately  was  at  a  place  certain,  without  the  State,  the  court  must  make  an 
order,  requiring  the  petitioner  to  take  out  a  commission,  directed  to  one  or  more 
persons,  residing  at  or  near  that  place,  either  designated  in  the  order,  or  to  be  ap- 
pointed  upon  a  subsequent  application  for  the  commission,  for  the  purpose  of  ob- 
taining a  view  of  the  person,  whose  death  is  in  question,  and  of  taking  such  testi- 
mony, respecting  his  identity,  as  the  parties  produce.  The  order  must  also  direct 
that  the  proceedings  upon  the  petition  be  stayed,  until  the  return  of  the  commis- 
sion; and  that  the  petition  be  dismissed  with  costs,  unless  the  petitioner  takes  out 
the  commission,  within  a  time  specified  in  the  order,  and  diligently  procures  it  to 
be  executed  and  returned,  at  his  own  expense. 

§  2312.  It  is  not  necessary,  unless  the  court  specially  so  directs,  that  the  wit. 
nesses  to  be  examined  should  be  named  in  the  commission,  or  that  interrogatories 
should  be  annexed  thereto.  The  commission  must  be  executed  and  returned,  and 
the  deposition  taken  must  be  filed  and  used,  as  prescribed  for  those  purposes  in 
article  second  of  title  third  of  chapter  ninth  of  this  act,  except  as  otherwise 
specially  prescribed  in  this  title. 

§  2318.  The  petitioner  must  give  to  the  adverse  party,  or  his  attorney,  written 
notice  of  the  time  when,  and  the  place  where,  the  commissioner  or  commissioners 
will  attend,  for  the  purpose  of  executing  the  conmiission,  as  follows: 

1.  If  the  place,  where  the  commission  is  to  be  executed,  is  within  the  United 
States,  or  the  dominion  of  Canada,  he  must  give  at  least  two  months'  notice. 

2.  If  it  is  within  either  of  the  West  India  islands,  he  must  give  at  least  three 
months'  notice. 

3.  In  every  other  case,  he  must  give  at  least  four  months'  notice. 

Notice  may  be  given,  as  required  by  this  section,  by  serving  it  as  prescribed  in 
this  act  for  the  service  of  a  paper  upon  an  attorney,  in  an  action  in  the  Supreme 
Ck>urt. 

§2314.  The  commissioner  or  commissioners  possess  the  same  powers,  and 
must  proceed  in  the  same  manner,  as  a  referee,  appointed  by  an  order  requiring 
the  production  of  the  tenant  for  life,  or  proof  of  his  existence;  except  that  they 
cannot  proceed,  unless  a  person  is  produced  before  them,  as  being  the  person 
whose  death  is  in  question.  The  return  to  the  commission  must  expressly  state 
whether  any  person  was  or  was  not  so  produced.  The  testimony,  respecting  the 
identity  of  a  person  so  produced,  must  be  taken,  unless  otherwise  specially  di- 
rected by  the  court,  as  prescribed  in  chapter  ninth  of  this  act,  for  taking  the  de- 
position of  a  witness  upon  oral  interrogatories;  except  that  it  is  not  necessary  to 
give  any  other  notice  of  the  time  and  place  of  examination,  than  that  prescribed 
in  the  last  section. 

§  2315.  Upon  the  return  of  the  commission,  the  proceedings  are  the  same  as 
upon  the  report  of  a  referee,  as  prescribed  in  sections  two  thousand  three  hun- 
dred and  nine,  and  two  thousand  three  hundred  and  ten  of  this  act ;  but  the  court 
may,  iu  its  discretion,  receive  additional  proofs  from  either  party. 

Order  wi  Return  of  Commission. 

At  a  Special  Term  of  the  Supreme  Court,  etc. 

{Title  as  in  2^0Z,) 

On  reading  and  filing  the  return  to  the  commission  heretofore  issued 
to  Arthur  0.  Osborn,  of  Des  Moines,  Iowa,  directing  him  to  obtain  a 
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view  of  the  person  of  Alice  W.  Moon,  whose  death  is  in  question  in 
this  proceeding,  and  to  take  such  proof  as  might  be  presented  to  him 
touching  her  identity,  and  having  heai'd  James  W.  Bentley,  Esq.,  on 
behalf  of  the  petitioner,  and  E.  D.  Konan,  Esq.,  opposed,  and  it  ap- 
pearing by  said  commission  that  said  Alice  W.  Moon  died  on  the  12th 
day  of  June,  1884,  at  the  city  of  Des  Moines,  Iowa: 

ifow  it  is  ordered  that  the  said  petitioner,  Joseph  H.  Freer,  be  let 
into  possession  of  the  premises  described  in  the  petition,  and  John 
Moon  is  hereby  ordered  to  so  let  the  said  Joseph  H.  Freer  into  pos- 
session thereof.  S.  L.  Mayhem, 

Justice  Supreme  Court. 

%  2316.  Where  costs  of  a  special  proceeding,  taken  as  prescribed  in  this  title, 
are  awarded,  they  must  be  fised  by  the  court  at  a  gross  sum,  not  exceeding  fifty 
dollars,  in  addition  to  disbursements.  Where  provision  is  not  specially  made  in 
this  title  for  the  award  of  costs,  they  mao^  be  denied,  or  awarded  to  or  against 
either  party,  as  justice  requires. 

§2817.  The  possession  of  real  property,  which  has  been  awarded  to  the' pe- 
titioner, as  prescribed  in  this  title,  upon  the  presumption  of  the  death  of  the  per- 
son, upon  whose  life  the  prior  estate  depends,  must  be  restored  by  the  order  of 
the  court,  to  the  person  evicted,  or  to  his  heirs  or  legal  representatives,  upon  the 
petition  of  the  latter,  and  proof  to  the  satisfaction  of  the  court,  that  the  person 
presumed  to  be  dead  is  living.  The  proceedings  upon  such  an  application  are  the 
same,  as  prescribed  in  this  title,  upon  the  application  of  the  person  to  whom  pos- 
session is  awarded. 

§  2318.  A  person  evicted,  as  prescribed  in  this  title,  may  if  the  presumption, 
upon  which  he  is  evicted,  is  erroneous,  nmintain  an  action  against  the  person  who 
has  occupied  the  property,  or  his  executor  or  administrator,  to  recover  the  rents 
and  profits  of  the  property,  during  the  occupation,  while  the  person  upon  whose 
life  the  prior  estate  depends,  is  or  was  living. 

§  2319.  A  final  order,  made  as  prescribed  in  this  title,  awarding  to  the  petitioner 
the  possession  of  real  property,  is  presumptive  evidence  only,  in  an  action  of 
ejectment,  brought  against  him  by  the  person  evicted,  or  in  an  action  brought  as 
prescribed  in  the  last  section,  of  the  life  or  death  of  the  person  upon  whose  life 
the  prior  estate  depends. 


CHAPTER   XVIII. 

PROCEEDINGS  FOR  THE  APPOINTMENT  OF  A  COMMITTEE  OF  THE 
PERSON  AND  OF  THE  PROPERTY  OF  A  LUNATIC,  IDIOT  OR  HABIT- 
UAL  DRUNKARD.  GENERAL  POWERS  AND  DUTIES  OF  THE  COM- 
MITTEE. 

The  basis  of  this  title  is  chapter  444,  Laws  of  1874,  with  additions 
by  way  of  regulatinor  the  practice.  Previous  to  the  codification,  the 
practice  was  uncertain,  and  must  be  sought  for,  as  is  said  by  the 
coditiers,  in  the  adjudicated  cases,  and  books  of  practice,  and  con- 
stituted a  voluminous  and  intricate  system.     They  further  say  that 


384       Committee  of  the  Pebson  and  of  the  Pbopeety. 

they  "  have  carefully  endeavored  to  avoid  inserting  statutory  re- 
strictions upon  the  courts,  tending  to  >deprive  them  of  any  part  of 
the  large  discretion  now  resting  in  them,  which  it  is  necessary  to 
preserve  for  the  benefit  of  the  unfortunate  individuals  to  whom  this 
title  applies."  A  change  is  made  in  the  former  procedure  by  au- 
thorizing a  trial  by  jury  at  a  trial  term  of  the  court  instead  of  by  a 
iA    sheriff's  jur5^ 

g  2830.  The  jurisdiction  of  the  Supreme  Court  extends  to  the  custody  of  the 
person,  and  the  care  of  the  property,  of  a  person  incompetent  to  manage  himself 
or  his  affairs,  in  consequence  of  lunacy,  idiocy,  or  habitual  drunkenness.  Where 
a  superior  city  court,  or  a  County  Court,  or  both,  have  jurisdiction  of  those  mat- 
ters, concurrent  with  that  of  the  Supreme  Court,  the  jurisdiction  of  the  court  first 
exercising  it,  as  prescribed  in  this  title,  is  exclusive  of  that  of  the  others,  with 
respect  to  any  matter  within  its  jurisdiction  for  which  provision  is  made  in  this 
titl^ 

g  2821.  The  court  exercising  jurisdiction  over  the  property  of  either  of  the  in- 
competent persons,  specified  in  the  last  section,  must  preserve  his  property  from 
waste  or  destruction;  and,  out  of  the  proceeds  thereof,  must  provide  for  the  pay- 
ment of  his  debts,  and  for  the  safe-keeping  and  maintenance,  and  the  education, 
when  required,  of  the  incompetent  person  and  his  family. 

g  2822.  The  jurisdiction,  specified  in  the  last  two  sections,  must  be  exercised 
by  means  of  a  committee  of  the  person,  or  a  committee  of  the  property,  or  of  a 
particular  portion  of  the  property,  of  the  incompetent  person,  appointed  as  pre- 
scribed in  this  title.  The  committee  of  the  person  and  the  committee  of  the 
property  may  be  the  same  individual,  or  different  individuals,  in  the  discretion 
of  the  court. 

The  history  of  legislation  in  this  State  and  a  review  of  the  rights 
of  lunatics  and  habitual  drunkards,  respectively,  is  given  in  Matter 
of  Janes^  30  How.  446,  and  Matter  of  Brown^  1  Abb.  108.  In 
the  latter  case,  the  Superior  Court  of  the  city  of  New  York  refused 
to  issue  the  commission  of  lunacy  on  the  ground  of  want  of  juris- 
diction. However,  by  subdivision  8  of  section  263  of  the  Code, 
the  power  is  now  expressly  defined.  The  same  jurisdiction  is  con- 
ferred on  County  Courts  by  section  340,  subdivision  4.  See  Da/ois 
\.  Spencer,  24:^,  Y.  386.  The  words  "lunacy"  and  "lunatic" 
embrace  every  description  of  unsoundness  of  mind  except  idiocy. 
§  3343,  Code,  subd.  15.  In  Stewards  Executor  v.  Lispenard, 
Coke,  1  Inst.  246,  quoted  by  Blackstone,  1  Comm.  343,  is  cited 
as  tc  what  constitutes  lunacy,  idiocy,  and  habitual  drunkenness, 
to  this  effect :  "  Non  compos  mentis  is  the  most  legal  term  for  all 
defects  of  the  mind  which  the  law  notices.  Non  compos  mentis  is 
of  four  kinds : 

"  1.  Idioia,  which  from  his  maturity  by  a  perpetual  infirmity  is 
non  compos  mentis.  , 
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*'  2.  He  that  by  eickiiess,  grief  or  other  accident  wholly  lofiee  his 
memory  and  understanding. 

^^  3.  A  lunatic  that  hath  sometimes  his  understanding  and  some- 
times not. 

^'  4.  Lastly,  he  that  for  a  time  depresseth  himself  by  his  own  vicious 
act  of  his  memory  and  understanding,  as  he  that  is  drunken." 

The  opinion  of  Verplanck  is  referred  to  as  a  very  exhaustive 
statement  of  the  various  definitions  of  lunacy  and  idiocy.  A  per- 
son may  from  old  age  become  so  weak  and  incapacitated  as  to  justify 
the  appointment  of  a  commission.  Matter  of  Barker  2  Johns.  Ch. 
S32.  It  is  sufiicient  to  justify  a  commission  that  a  person  is  in- 
capable of  managing  his  own  affairs,  and  this  may  arise  from  age, 
infirmity  or  other  misfortune.  Jackson  v.  King^  4  Cow.  207;  Mat- 
ter of  Maaon^  1  Barb.  437.  The  finding  that  the  party  is  of  un- 
sound mind  and  mentally  incapable  of  governing  himself  or  his  af* 
fairs  is  sufficient;  the  word  "  lunatic  "  is  not  requisite.  Exparte  Rog^ 
ers^  9  Abb.  N.  C.  141.  A  recommendation  of  the  jury  that  the 
party,  from  long  confinement  and  its  consequences,  may  require 
some  temporary  guardianship,  does  not  impair  the  legal  effect  of 
the  finding.  Ec  parte  Dickie^  7  Abb.  N.  C.  417.  The  finding, 
however,  of  the  jury  must  be  that  the  party  is  of  unsound  mind,  as 
every  case  of  weakness  or  imbecility  will  not  justify  a  commission, 
but  the  mind  must  be  so  far  impaired  as  to  be  reduced  to  a  state 
which,  as  an  original  incapacity,  would  have  constituted  a  case  of 
idiocy.  Matter  of  Morgan,  7  Paige,  236 ;  Matter  of  Mcuon^  8 
Edw.  Ch.  3S0.  It  is,  however,  held  in  the  late  case,  Matter  of 
Jackson,  37  Hun,  306,  citing  earlier  cases,  and  relying  on  Delafeld 
V.  Parish,  25  N.  Y.  103 ;  also  citing  Higgs  v.  American  Tract 
Society,  84  id.  330,  that  a  charge  to  the  jury  that  to  constitute  a 
case  of  unsoundness  of  mind,  which  will  justify  the  court  in  assum- 
ing the  control  of  the  person  and  property  of  the  person  by  a  com- 
mittee, his  mind  must  be  so  far  impaired  that  if  it  had  never  been 
elevated  above  that  state  of  capacity  from  his  birth,  it  would  have 
constituted  a  case  of  idiocy,  was  erroneous,  as  one  may  be  wholly 
incompetent  to  manage  himself  and  his  affairs,  and  still  be  removed 
from  a  state  of  idiocy,  and  this  is  doubtless  the  present  rule.  See 
Jliggs  V,  American  Tract  Society,  95  !N".  T.  603. 

Chancellor  "Walworth,  in  the  Matter  of  Tracy ^  1  Paige,  580,  says 

with  reference  to  what  constitutes  an  habitual  drunkard :  "  But  very 

erroneous  impressions  seem  to  have  gone  abroad  on  this  subject.    It 

is  supposed  by  many  that  the  prosecutor  in  such  cases  is  bound  to 
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prove  aflSnnativelj,  that  an  habitual  drunkard  is  incapable  of  man- 
aging his  affairs;  on  the  contrary  the  fact  that  a  person  is  for  any 
considerable  part  of  his  time  intoxicated  to  such  a  degree  as  to  de- 
prive him  of  his  ordinary  reasoning  faculties  is  ^rima/aci^  evidence! 
at  least  that  he  is  incapacitated  to  have  the  control  and  management' of 
his  property."  A  man  of  weak  mind,  if  not  a  lunatic  or  a  fool,  can 
contract.  Oddl  v.  Buck^  21  Wend.  142.  An  epileptic  of  enfeebled 
mind  was  held  competent  to  convey  property.  Sprague  v.  Dud^ 
Clarke  Oh.  90 ;  aflSrmed,  11  Paige,  480.  A  person  of  weak  mind  is 
liable  for  necessaries.  Skidmore  v.  Romaine^  2  Bradf.  122.  A  per- 
son born  deaf  and  dumb  is  not  necessarily  an  idiot.  Bratoer  v. 
fishery  4  Johns.  Ch.  441.  Ever  since  the  Revised  Statutes,  the 
court  has  had  control  of  both  the  person  and  estate  of  habitual 
drunkards.  Matter  of  Lynch^  5  Paige,  120.  The  appointment  of 
a  special  guardian  for  a  party  as  a  lunatic,  upon  an  allegation  of  a 
petitioner  in  a  proceeding  for  another  purpose,  is  a  mere  matter  of 
routine  and  not  adjudication  of  lunacy.  Estate  of  Spencer ^  5  Redf. 
425.  In  MaUer  of  Hee7iey,  2  Barb.  Oh.  326,  it  was  held  that  the 
Court  of  Chancery  had  power  to  provide  out  of  the  surphis  in- 
come of  a  lunatic  for  the  support  of  persons  not  his  next  of  kin, 
and  whom  the  lunatic  is  under  no  legal  obligations  to  support,  where 
it  satisfactorily  appears  to  the  cliancellor,  that  the  lunatic  himself 
would  have  provided  for  the  support  of  such  persons  had  he  been  of 
sound  mind.  The  committee  of  a  lunatic  may  also  be  authorized  to 
keep  up  the  lunatic's  family  establishments  as  had  been  his  custom 
previous  to  his  lunacy,  and  to  place  at  his  disposal,  so  long  as  he  is 
competent  to  judge  of  the  claims  of  the  applicants,  small  sums  of 
money  for  the  purposes  of  charity,  as  well  as  to  expend  a  sum  such 
as  the  lunatic  was  accustomed  to  do  for  the  support  of  religious  in- 
stitutions. But  the  committee  may  not  expend  sums  for  charity  or 
benevolent  purposes  other  than  had  been  the  habit  of  the  lunatic. 
The  same  rule  is  held  in  Matter  of  Willoughhy^  1 1  Paige,  257,  and 
that  it  is  proper  to  allow  provisions  for  the  near  relatives  of  the 
lunatic  who  are  in  need  of  such  assistance,  and  a  matter  of  course 
to  make  such  provision  for  his  children.  The  court  in  all  these  mat- 
ters acts  for  the  lunatic,  in  reference  to  the  lunatic,  as  it  supposes  he 
would  have  acted  if  he  had  been  of  sound  mind.  The  court  has  the 
same  power  over  habitual  drunkards  as  over  a  lunatic.  Ex  parte 
Lynch^  5  Paige,  120.  The  court  has  no  power  to  appoint  a  com- 
mittee of  a  lunatic  or  to  order  a  sale  of  his  property  before  a  com- 
mission  has  been  issued  and  returned.    Ex  parte  Payn^  8  How. 
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220.  The  petition  for  a  commission  of /lunacy  against  a  non-resident 
must  show  that  he  is  the  owner  of  property  within  the  State.  Ex 
parte  Fowler ^  2  Barb.  Ch.  305..  '•  Where:  a  lunatic,  has  wandered 
irom  home  to  some  place  unknown,  a  commission  could  •  issue  from 
the  Court  of  Chancery.  ExparteGanae^^  Paige,  416.  In  the 
case  of  The  Parsee  Merchant^  11  Abb.  (N.  S.)  209,  Judge  Daly  holds 
lliat  the  court  has  the  right  and  it  is  its  duty  to  do  whatever  is  most 
conducive  to  the  interests  of  the  luiiatic,  to  see  that  he  is  maintained 
iB  comfortably  as  his  circumstances  will  allow;  and  that  every  effort 
h  made  to  restore  him  to  his:  health.v  The  interests  of  the  lunatic 
iire  the  controlling  considerations  and  not  those  of  the  expectant  sue* 
cessors  to  his  estate. 

§  2323.  An  application  for  the  appointment  of  each  a  committee  mast  be  made 
by  petition,  which  maybe  presented  by  any' person/  Where  the  application  is 
made  to  the  Supreme  Court,  the  petition  must  be  presented  at  a  Special  Term, 
held  within  the  judicial  district  where  the  person  alleged  to  be  incompetent  re- 
sides; or,  if  he  is  not  a  resident  of  the  State,  or  the  place  of  his  residence  cannot 
be  ascertained,  where  some  of  his  property  is  situated. 

§  2324.  \^'^lere  the  incompetent  person  has  property,  which  may  be  endangered 
in  consequence  of  his  incompetency,  and  no  relative  or  other  person  applies  for 
the  appointment  of  a  committee  of  his  property,  the  overseer  or  superintendent 
of  the  poor  of  the  town,  district,  county,  or  city,  in  which  he  resides,  or,  where 
there  is  no  such  officer,  the  officer  or  officers,  performing  corresponding  functions 
under  another  official  title,  must  apply  to  the  proper  court,  for  the  appointment  of 
such  a  committee!  The  expenses  of  conducting  the  proceedings  thereupon  must 
be  audited  and  allowed,  in  the  same  manner  as  other  official  expenses  of  those 
officers  are  audited  and  allowed.  ^    p     ^y 

^  2325.  The  petition  must  be  in  writing,  and  verified  by  the  affidavit  of  the  ^^  ^ '  /^/^ 
petitioner,  or  his  attorney,  to  the  effect  that  the  matters  of  fact  therein  stated  are 
true.  It  must  be  accompanied  with  proof,  by  affidavit,  that  the  case  is  one  of 
those  specified  in  this  title.  It  must  set  forth  the  names  and  residences  of  the 
husband  or  wife,  if  any,  and  of  the  next  of  kin  and  heirs,  of  the  person  alleged 
to  be  incompetent,  as  far  as  the  same  are  known  to  the  petitioner,  or  can,  with  YtJ/mJUyf-— 
reasonable  diligence,  be  ascertained  by  himb.  The  court  must,  unless  sufficient 
-reasons  for  dispensing  therewith  are  set  forth,  in  the  petition  or  accompanying 
affidavit,  require  notice  of  the  presentation  of  the  petition  to  be  given  to  the  hus- 
band or  wife,  if  any,  or  to  one  or  more  of  the  relatives  of  the  person  alleged  to 
be  incompetent,  or  to  any  officer  specified  in  the  last  section.  Where  notice  is 
required,  it  may  be  given  in  any  manner,  which  the  court  deems  proper;  and  for 
that  purpose,  the  hearing  may  be  adjourned  to  a  subsequent  day,  or  to  another 
term,  at  which  the  petition  might  have  been  presented. 

The  petition  is  usually  presented  by  a  relative  or  friend  of  the 
lunatic  or  drunkard,  but  section  2323  expressly  provides  that  any  per- 
son may  make  the  application  which  was  the  practice  in  Chancery. 

In  proceedings  instituted  for  the  purpose  of  inquiring  into 
the  sanity  of  a  citizen,  the  practice  is  to  present  to  the  court  a  veri- 
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fied  petition,  accompanied  by  affidavits  alleging  the  incompetency, 
by  reason  of  nnsonndness  of  mind  to  manage  his  affairs,  of  the  per- 
son concerning  whose  sanity  an  investigation  is  sought,  and  praying 
the  appointment  of  a  committee  of  bis  person  and  estate,  and  a  com- 
mission thereupon  issues.  Matter  of  Churchy  64  How.  393.  A 
statute  providing  for  an  adjudication  by  which  a  person  shall  be 
confined  in  an  inebriate  asylum  as  an  habitual  drunkard  is  unconsti- 
tutional. Matter  of  Janes^  30  How.  446.  'It  is  within  the  power 
of  the  Supreme  Court  to  appoint  a  guardian  for  an  idiot  or  lunatic 
defendant  upon  application  for  that  purpose,  even  though  no  inqui- 
sition has  been  found.  Hunter  v.  Haifidd^  12  Hun,  381.  It  is 
not  necessary  to  accompany  the  petition  with  the  affidavit  of  a  phy- 
sician, to  give  the  court  power  to  appoint  a  commission,  although  in 
cases  of  lunacy  it  is  usual  to  do  so.  Matter  of  Zimmer^  15  Hun, 
214.  But  a  committee  cannot  be  appointed  on  the  certificates  of 
physicians;  there  must  be  an  inquisition.  Matter  of  CorlieSj  I 
Law  Bull.  59.  The  failure  of  the  court  to  require  notice  of  an  ap- 
plication for  the  appointment  of  a  committee  for  a  lunatic  to  be 
given,  where  sufficient  reasons  for  dispensing  therewith  are  not  set 
forth  in  the  moving  affidavit  or  the  petition,  does  not  deprive  it  of 
jurisdiction,  but  is  a  simple  irregularity  which  may  be  cured  or  dis- 
regarded. It  is  sufficient,  if,  on  a  motion  made  by  an  alleged 
lunatic  to  set  aside  the  order  appointing  the  commission,  all  the  par- 
ties interested  have  an  opportunity  to  be  heard.  Matter  of  Demelt^ 
27  Hun,  480;  Matter  of  Rogers,  9  Abb.  N.  0.  141.  The  alleged 
lunatic,  except  in  case  of  confirmed  and  dangerous  madness,  is  enti- 
tled to  reasonable  notice  of  the  time  and  place  of  executing  the 
commission,  and  he  ought  to  be  produced  before  the  jury  for  their 
inspection  and  examination.  E^  parte  Russell,  1  Barb.  Ch.  38 ; 
jEa?  parte  Tracy,  1  Paige,  580.  After  the  return  of  an  inquisition 
finding  sufficient  facts,  it  is  too  late  to  question  the  allegations  of 
the  petition.     Ex  parte  Zimmer,  15  Hun,  214. 

Precedent  for  Affidavit  and  Petitmu 

{Affidavit.) 
ULSTER  COTTNTY  COURT. 

In  tlie  Matter  of  Cornelia  DuBols,  a 
Supposed  Idiot. 


Ulster  County,  ss.: 

Philip  A.  Avers,  Festus  Stokes  and  Daniel  Coddington,  each  of  the 
town  of  Marbletown,  said  county,  being  each  duly  sworn,  doth  each 
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for  himself  depose  and  say,  that  he  lives  within  a  short  distance  of  the 
house  of  Cornelia  DuBois  in  said  town,  and  has  been  acquainted  with 
the  said  Cornelia  since  her  childhood.  That  said  Cornelia  has  always 
been  of  weak  mind,  and  her  mind  appears  to  weaken  as  she  advances 
in  years.  That  she  is  now  aboat  thirty-two  years  of  age,  and  is  not 
capable  of  doing  business  or  managing  her  anairs.  That  she  cannot 
read  or  write,  and  is  not  capable  of  speaking  intelligently  or  connect- 
edly. That  she  has  to  be  aided  in  dressing  and  undressing,  and  does 
not,  unless  aided,  care  fQr  her  person.  That  her  condition  is  such 
that  it  affords  no  reasonable  hope  of  her  ever  being  any  better. 

Subscribed  and  sworn  to  be-   )  Philip  A.  Ayebs, 

fore  me,  April  2,  1887.       )  Daniel  Coddington, 

Festus  Sto&es. 
Thomas  Sktder, 

Justice  of  the  Peace. 

{Petition.) 
ULSTER  COUNTY  COURT. 

In  the  Matter  of  Cornelia  DuBois,  a 
Supposed  Idiot. 


To  the  County  Court  of  Ulster  County . 

The  petition  of  Hannah  DuBois,  of  the  town  of  Marbletown,  said 
county,  respectfully  shows  that  your  petitioner  is  the  widow  of  John 
H.  DuBois,  who  died  intestate  on  or  about  the  24th  day  of  October, 
1886,  and  that  your  petitioner  was  duly  appointed  the  administratrix 
of  the  estate  of  ner  said  husband  by  the  surrogate  of  the 
county  of  Ulster,  on  the  15th  day  of  November,  1886.  That 
Cornelia  DuBois,  the  supposed  idiot,  is  a  sister  of  the  deceased  hus- 
band of  this  petitioner,  and  became  of  the  age  of  thirty-two  years  on 
or  about  the  1st  day  of  June,  1886.  That  since  the  death  of  the  hus- 
band of  this  petitioner,  the  said  Cornelia  has  lived  and  made  her  home 
with  this  petitioner.  That  prior  to  that  time,  and  since  about  the 
year  1857,  the  said  Cornelia  has  lived  with  and  made  her  home  in  the 
family  of  the  late  husband  of  the  petitioner.  That  said  Cornelia  has 
been  and  is  a  resident  of  the  said  town  of  Marbletown.  That  said 
Cornelia  has  been  entirely  unfit  to  have  charge  of,  or  manage  her 
business  affairs  or  property  since  her  birth,  and  since  about  the  year 
1882,  has  been  at  times,  and  frequently,  violent  and  dangerous  to  her- 
self and  those  about  her.  That  the  said  Cornelia  DuBois  is  the  owner 
of  personal  property,  consisting  of  clothing  of  the  value  not  to  exceed 
the  sum  of  about  $20.  That  the  said  Cornelia  is  the  owner  of  certain 
real  property  of  the  value  of  about  $700,  and  which  consists  of  the 
undivided  one-third  of  the  following  property,  being  the  farm  m  said 
town  of  Marbletown,  lately  belonging  to  Wessel  L.  DuBois,  and  pur- 
chased by  him  from  Henry  0.  Lawrence,  deed  dated  March  7,  1856, 
and  recorded  in  the  Ulster  county  clerk's  office,  in  book  of  deeds 
No.  95,  page  474,  March  8, 1856,  to  which  deed,  or  the  record  thereof, 
reference  is  hereby  made  for  a  full  and  particular  description  of  said 
property;  said  property  containing  in  all  some  ninety-four  acres,  ex- 
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cepting,  however,  from  the  above,  about  half  an  acre  from  the  ten- 
acre  lot  mentioned  in  said  deed  sold  to  Lewis  DuBois. 

That  this  petitioner  with  her  infant  children,  the  heirs  at  law  of 
her  late  husband,  are  the  owners  of  the  other  undivided  two-thirds 
of  said  property,  and  occupy  the  whole  thereof.  That  the  said  chil- 
dren of  this  petitioner  are  named,  aged,  and  reside  as  follows: 

Hulda  Dubois,  nineteen  years,  residing  at  Marbletown,  said  county. 

Rachel  DuBois,  seventeen  years,  residing  at  Marbletown,  said  county. 

Sabina  DuBois,  twelve  years,  residing  at  Marbletown,  said  county. 

That  the  said  Cornelia  DuBois  is  a  single  person,  has  never  been 
married,  her  father  and  mother  are  both  dead,  and  her  only  heirs  at 
law  and  next  of  kin  are  as  follows: 

The  children  of  this  petitioner  being  the  heirs  at  law  and  the  chil- 
dren of  John  H.  DuBois,  deceased,  a  brother  of  said  Cornelia,  and 
whose  ages  and  places  of  residence  are  given  above.  Lewis  DuBois,  a 
brother  of  full  age,  residing  in  said  town  of  Marbletown. 

That  said  Cornelia  DuBois  has  never  had  any  committee  appointed 
of  her  person  or  estate. 

Wherefore  ^our  petitioner  prays  that  a  committee  of  the  person  and 
property  of  said  Cornelia  Dubois  be  appointed,  and  that  a  commission 
may  issue  out  and  under  the  seal  of  tnis  court  to  inquire  of  the  ap- 
parent idiocy  of  the  said  Cornelia  DuRois. 

(Add  verification  as  to  pleading. )  Hannah  DuBois. 

Precedent  for  Petition  in  Case  of  Bdbitxuil  Drunkard 
ULSTER  OOUl^TY  COURT. 

In  tbe  Matter  of   David  A.  Abeel,  a 
supposed  Habitual  Drunkard. 


To  the  County  Court  of  Ulster  County : 

'  The  petition  of  Mary  E.  Abeel,  of  Medina,  Orleans  county,  New 
York,  respectfully  shows:  That  she  is  the  general  guardian  and  ma- 
ternal aunt  of  the  children  of  David  A.  Abeel ;  that  her  sister,  the 
mother  of  said  children,  is  dead,  and  said  David  A.  Aboel  has  since 
remarried.  - 

That  the  said  David  A.  Abeel,  who  resides  at  the  town  of  Saugjerties, 
county  of  Ulster,  now  is,  and  for  upwards  of  two  years,  as  this  petitioner 
learns'frora  diligent  inquiry  and  examination  in  the  neighborhood  where 
said  David  A.  Abeel  resides  and  has  for  several. years  resided,  and  from 
information  obtained  from  relatives  and  friends  of  the  family  of  said 
David  A.  Abeel,  as  well  as  from  personal  acquaintance  and  observa- 
tion, an  habitual  drunkard,  and  by  his  habitual.drunkenness  is  ren- 
dered incapable  of  managing  his  affairs,  and  in  consequence  thereof 
is  wasting  nis  property  and  liable  to  be  defrauded  thereof,  if  allowed 
to  exercise  control  over  it,  all  of  which  will  more  f  ulljr  appear  by  the 
affidavits  presented  with  the  petition  on  this  application.  That  the 
said  David  A.  Abeel  was  bequeathed  and  devised,  bv  his  mother,  lately 
deceased,  personal  and  real  property  of  considerable  value. 

That  the  personal  estate  to  which  he  is  entitled  under  the  will  of 
his  said  mother  will  be,  as  nearly  as  your  petitioner  can  estimate, 
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abont  the  sum  of  IIO^OOO,  and  the  real  estate  so  devised,  in  the  opin- 
ion of  your  petitioner,  nearljr  or  quite  the  same  value,  and  is  situate 
in  the  said  town  of  Saugerties,  in  the  county  of  Ulster,  and  in  the 
adjoining  town  of  Catskill,  in  the  county  of  Greene. 

That  Mar^ret  A.  Abeel  is  the  wife  of  said  David  A,  Abeel,  and  re- 
sides with  him.  That  his  family  consists  of  Francis  Groat  Abeel, 
Nelson  Edward  Abeel,  Harriet  H.  Abeel,  all  infants,  of  whom  your 
petitioner  is  general  guardian,  his  only  heirs  and  next  of  kin. 

Wherefore  your  petitioner  prays  that  a  committee  of  the  property 
of  the  said  David  A.  Abeel  be  appointed,  and  that  a  commission  may 
issue  out  of  and  under  the  seal  of  this  court,  to  inquire  of  the  appar- 
ent habitual  drunkenness  of  the  said  David  A.  Abeel. 

Dated  March  17,  1884.  (Signature.) 

{Add  verification  as  to  pleading.) 

Precedent  for  Affidavit. 


In   tlie  Matter  of   David  A.  Abeel,  a 
supposed  Habitual  Drunkard. 


TJlstee  County,  sa,  : 

Frederick  A.  Mower  and  Thomas  N.  Garrey,  of  the  town  of  Sau- 
gerties,  bein^  each  duly  sworn,  say,  each  for  himself:  That  he  is  well 
acquainted  with  David  A.  Abeel  and  resides  in  the  same  neighborhood, 
and  has  known  him  for  many  years;  that  for  a  long  period  of  time  he 
has  been  in  the  habit  of  drinking  to  excess,  and  of  going  on  sprees 
lasting  for  a  considerable  time,  several  days  or  weeks,  absenting  himself 
from  home  during  the  time,  or  a  portion  thereof,  and  spending  money 
very  freely;  that  within  the  past  month,  or  thereabouts,  he  has,  on 
two  different  occasions,  indulged  in  prolonged  sprees,  frequenting  ho- 
tels and  taverns,  and  was,  a  short  time  since,  as  these  deponents  are 
informed  and  believe,  ejected  from  a  bar-room  on  account  of  intoxi- 
cation; that  while  under  the  influence  of  liquor  he  is  entirely  inca- 
pable of  caring  for  himself  and  liable  to  be  imposed  upon;  that  on 
one  occasion  shortly  after  his  mother's  death,  one  Martin  Wheeler  took 
for  safe-keeping  from  said  Abeel,  the  sum  of  $100,  which  he  after- 
ward returned  to  him,  said  Abeel  being  unaware  of  what  had  become 
of  the  same;  that  he  had  at  that  time  obtained  some  1500  by  sale  or 
pledge  of  bank  stock  from  his  mother's  estate;  that  by  reason  of  such 
habitual  drunkenness  he  is  incapable  of  managing  himself  or  his  af- 
fairs, and  is  likely  to  waste  his  property  and  to  be  defrauded  thereof 
by  reason  of  his  intoxication. 

(Jurat.)  (Signatures. ) 

%  2826.  Wbere  the  person,  alleged  to  be  incompetent,  resides  without  the  State, 
and  within  the  United  States,  and  a  committee  or  guardian  of  his  property  has 
been  duly  appointed,  pursuant  to  the  laws  of  the  State  or  territory  where  he  re> 
sides,  the  court  may,  in  its  discretion,  make  an  order,  appointing  the  foreign  com- 
mittee, or  foreign  guardian,  the  committee  of  all,  or  of  a  particular  portion,  of 
the  property  of  the  incompetent  person,  within  the  State,  upon  his  giving  such 
security  for  the  discharge  of  his  trust,  as  the  court  thinks  proper. 

The  committee  of  a  lunatic,  appointed  abroad^  has  no  authority 


^-//- 


392  COMMHTBE  OF  THS  PfiBSON  AND  OF  THE  PbOPEBTY. 

over  his  property  in  this  State.  Matter  of  PerHiis^  2  Johns.  Ot 
124 ;  Matter  of  Petit,  2  Paige,  174 ;  Matter  of  Game,  9  id.  416 ; 
MaU&r  ofNeaUy,  26  How.  402 ;  Matter  of  Trazniery  2  Redf.  171 ; 
Weller  v.  Suggett,  3  id.  249.  In  MaMer  of  Colah,  6  Daly,  308,  the 
coart  refnsed  to  turn  over  to  the  foreign  committee  of  the  luoatie 
who  had  become  insane  here  and  had  been  sent  home,  his  estate  here. 
The  present  section  is  new. 

§  2827.  Unless  an  order  is  made,  as  prescribed  in  the  last  section/  if  it  pre- 
sumptiyely  appears,  to  the-  satisfaction  of  the  court,  from  the  petition  and  the 
proofs  accompanying  it,  that  the  case  is  one  of  those  specified  in  this  title;  and 
that  a  committee  ought,  in  the  exercise  of  a  sound  discretion,  to  be  appointed; 
the  court  must  make  an  order,  directing,  either 

1.  That  a  commission  issue,  as  prescribed  in  the  next  section,  to  one  or  more  fit 
persons,  designated  in  the  order;  or 

2.  That  the  questions  of  fact,  arising  upon  the  competency  of  the  person,  with 
respect  to  whom  the  petition  prays  for  the  api)ointment  of  a  committee,  be  tried 
by  a  jury,  at  a  trial  term  of  the  court;  or,  if  the  petition  was  presented  to  the 
Supreme  Court,  at  a  term  of  the  Circuit  Court  for  a  county  specified  in  the  order. 

Precedent  for  Order  for  Commission. 

At  a  special  term  of  the,  etc. 
{Title  as  above.) 

On  reading  and  filing  the  petition  of  Mary  Abeel,  and  the  affidavits 
of  Frederick  Lasher  and  Thomas  Garrey,  all  verified  on  the  1st  day 
of  May,  1884,  and  proof  of  service  thereof  on  David  E.  Abeel,  the 
sopposed  habitual  drunkard,  and  on  Mary  Abeel,  his  wife,  and  the 
affidavits  of  David  E.  Abeel,  Nelson  Garrison  and  Maria  Garrison,  in 
opposition  to  the  application  for  an  order  for  a  commission : 

Tfow,  after  hearing  E.  B.  Walker,  Esq.,  attorney  for  the  petitioner, 
and  John  W.  Searing,  Esq.,  on  behalf  of  said  David  E.  Abeel,  op- 
posed, it  is  ordered  that  a  commission,  in  the  nature  of  a  writ  de  lu- 
natico  inquirendo,  be  issued  out  of  and  under  the  seal  of  this  court, 
in  the  usual  form,  directed  to  S.  T.  Hull,  Esq.,  counselor  at  law,  El- 
bert H.  Loughran,  physician,  and  Amasa  Humphrey,  banker,  all  of 
the  city  of  Kingston,  in  the  county  of  TTlstor,  to  inquire  by  a  jury  of 
said  county  whether  the  said  David  E.  Abeel  is  an  habitual  drunkard, 
and  incapable  of  managing  his  property,  and  that  the  sheriff  of  said 
county  be  instructed  in  said  commission  to  summon  a  jury  in  the 
manner  required  by  law. 

It  is  further  ordered  that  said  commission  be  executed  in  the  town 
of  Saugerties,  where  the  said  David  E.  Abeel  resides,  and  that  pre- 
vious notice  of  the  time  and  place  of  such  execution  begiven  said 
David  E.  Abeel,  to  his  wife,  and  to  his  counsel,  John  W.  Searing, 
Esq.,  at  least  ten  days  before  the  date  thereof. 

It  is  further  ordered  that  said  David  E.  Abeel  appear  before  said 
commission  for  examination  before  them. 

Samuel  Edwards, 

Justice  Supreme  Court. 

§2328.  Tlie  commission  mast  direct  tlie  commissioners  to  cauae  the  sheriff  of  a 
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oonntj,  specified  therein,  to  procure  a  jorj;  and  that  they  inqaire,  by«the  jury, 
into  the  matters  set  forth  in  the  petition;  and  also  into  the  value  of  the  real  and 
personal  property  of  the  person  alleged  to  be  incompetent,  and  the  amount  of  his 
income.  It  may  contain  such  other  directions,  with  respect  to  the  subjects  of 
inquiry,  or  the  manner  of  executing  the  commission^  as  the  court  directs  to  be 
inserted  therein. 

Precedent  for  Commission, 

The  People  of  the  State  of  New  York  to  Charles  0.  Sahler,  of  the 
county  Of  Ulster,  greeting  : 

Know  ye  that  we  have  assigned  to  you  to  inquire,  by  the  oath  of 
good  and  lawful  men  of  the  county  of  Ulster,  by  whom  the  truth  of 
tne  matter  may  be  better  known,  whether  Cornelia  DuBois,  of  the 
town  of  Marbletown,  in  the  county  of  Ulster,  is  an  idiot,  with  or 
without  lucid  intervals,  by  reason  or  which  infirmity  she  is  incapable 
of  governing  herself  or  oi  managing  her  affairs  or  property,  or  prop- 
erly caring  for  her  lands,  tenements,  goods  and  chattels,  and  if  so, 
from  what  time  such  infirmity  dates,  and  in  what  manner  and  how 
such  infirmity  has  manifested  itself,  and  whether,  while  in  such  con- 
dition, the  said  Cornelia  DuBois  has  alienated  any  lands  and  tenements, 
and  if  so  to  what  person  or  persons,  when,  where,  and  after  what 
manner;  and  also  wnat  lands,  tenements,  goods  and  chattels  are  yet 
remaining  to  her,  and  of  what  value  the  lands  and  tenements  alienated 
by  her  are,  as  well  as  the  value  of  the  lands  and  tenements,  goods  and 
cnattels  by  her  maintained,  and  what  the  issues  and  profits  thereof 
amount  to  by  the  year,  and  the  value  of  all  her  real  and  personal  es- 
tate, and  who  are  the  nearest  heirs  and  next  of  kin  of  the  said  Cor- 
nelia DuBois,  and  who  would  be  entitled  to  her  estate  in  case  of  her 
death,  and  the  age  of  each. 

Wherefore  we  command  you  that  you  cause  the  sheriff  of  the  county 
of  Ulster  to  procure  a  jury,  and  that  you  inquire  by  the  jury  into  the 
matters  set  forth  in  the  petition  in  this  proceeding,  filed  by  Hannah 
DuBois,  the  6tli  day  of  April,  1887,  and  also  that  you  inquire  into  tne 
value  of  the  real  estate  and  personal  property  of  the  said  Cornelia  Du- 
Bois, and  the  amount  of  her  income  therefrom,  and  the  other  matters 
above  stated. 

And  that  you  appoint  such  day  and  place,  or]  days  and  places,  for 
the  purpose  of  holding  such  inauisition  as  may  be  convenient;  and 
that  you  give  reasonable  notice  of  the  time  and  place  of  the  execution 
of  this  commission,  to  said  Cornelia  DuBois,  Hannah  DuBois  and 
Lewis  DuBois,  a  brother  of  said  Cornelia;  and  that  you  report  the 
inquisition  which  you  shall  thereupon  make  under  the  hands  and 
seals  of  Yourselves,  or  a  majority  of  you,  together  with  those  of  the 
persons  by  whom  it  shall  be  made,  distinctly  and  plainly,  and  without 
delay  to  our  court,  together  with  this  writ. 

Witness,  Hon.   William  S.   Kenyon,  county  judge  of  Ulster 

[l.  s.]  county,  at  his  chambers  in  the  city  of  Kingston,  said  county, 

^  this  18th  day  of  April,  1887. 

William  S.  Kenton, 

'  Ulster  County  Judge. 

V.  B.  VakWaqonen,  Jacob  D.  Wurts, 

AtFy  for  Petitioner,  Kingston^  N.-  Y.  Clerk  of  %a%d  Court. 
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§  2339.  Each  commissioner,  before  entering  upon  the  execution  of  his  duties, 
mast  sabscribe  and  take,  before  one  of  the  officers  specified  in  section  eight  hun- 
dred and  forty-two  of  this  act,  and  fild  with  the  clerk,  an  oath,  faithfully,  hon- 
estly and  impartially  to  discharge  the  trust  .committed  to  him.  If  a  commis- 
sioner becomes  incompetent,  or  neglects  or  refuses  to  serve,  or  removes  from  the 
State,  the  court  may  remove  him.  The  court  nuiy,  from  time  to  time,  fill  any  va- 
cancy created  by  death,  removal  or  resignation. 

OcUh  to  Commissioners. 
(Title.) 

Ulsteb  CouiqTT,  ss.: 

Samuel  T.  Hull,  Elbert  H.  Loughran,  and  Amasa  Humphrey,  be- 
ing each  duy  sworn,  says  each  for  himself,  that  he  will  faithfully,  hon- 
estly, and  impartially  discharge  the  duty  of  commissioner  in  the  above- 
entitled  matter,  under  the  order  made  herein  by  the  Supreme  Court. 

(Jurat. )  (Signatures. ) 

Notice  of  Time  and  Place  of  Hearing. 

To  David  E.  Abe  el,  Mary  Abeel,  his  wife^  and  3oilis^  W.  Sxabiko, 
Esq.,  his  attorney : 

Please  take  notice  that  a  commission,  heretofore  issued,  out  of  and 
by  order  of  the  Supreme  Court,  to  inquire  into  the  habitual  drunken- 
ness of  David  E.  Abeel,  will  be  executed  at  the  hotel  of  Martin  Man- 
ning, in  the  town  of  Saugerties,  in  the  county  of  Ulster,  at  ten  o'clock 
in  the  foY'enoon,  of  the  iJith  day  of  June  next. 
Dated  May  10, 1887.  g.  t.  Hull, 

E.  H.  LouGHRAir, 
Amasa  Humphrey, 

Committee. 

%  2890.  The  commissioners,  or  a  majority  of  them,  must  immediately  issue  a 
precept  to  the  sheriff,  designated  in  the  commission,  requiring  him  to  notify,  not 
less  than  twelye  nor  more  than  twenty -four  indifferent  persons,  qualified  to  serve, 
and  not  exempt  from  serving,  as  trial  jurors  in  the  same  court,  to  appear  before 
the  commissioners,  at  a  specified  time  and  place,  within  the  county,  to  make  in- 
quiry, as  commanded  by  the  commission.  The  sheriff  must  notify  the  jurors  ac- 
cordingly; and  must  return  the  precept,  and  the  names  of  the  persons  notified,  to 
the  commissioners,  at  the  time  and  place  specified  in  the  precept.  The  commis- 
sioners, or  a  majority  of  them,  must  determine  a  challenge  made  to  a  juror. 
Upon  the  failure  to  attend,  of  a  person  who  has  been  duly  notified,  his  attend- 
ance may  be  compelled;  and  he  may  be  punished  by  the  court  for  a  contempt,  as 
where  a  juror,  duly  notified,  fails  to  attend  at  a  Circuit  Court,  or  a  trial  term  of 
the  court.  The  commissioners  may  require  the  sheriff  to  cause  a  talesman  to  at- 
tend, in  place  of  a  juror  notified,  and  not  attending,  or  who  is  excused  or  dis- 
charged; or  they  may  adjourn  the  proceedings,  for  the  purpose  of  punishing  the 
defaulting  jaror,  or  compelling  his  attendance.  But  it  is  not  necessary  to  cause 
any  talesman  to  attend,  if  at  least  twelve  of  the  persons,  notified  by  the  sheriff, 
appear  and  are  sworn. 

Notice  to  Sheriff  to  Summon  Jurors. 

To  the  Sheriff  of  the  County  of  Ulster,  greeting: 
Whebeas,  a  commission  has  issued  out  of  the  Supreme  Court  to 
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ns,  the  undersigned,  as  commissioners,  to  inquire  as  to  whether  David 
E.  Abeel,  of  the  town  of  Saugerties,  in  the  county  of  Ulster,  is  an 
habitual  drunkard:  Now,  therefore,  by  virtue  of  such  commission, 
bearing  date  the  Ist  day  of  May,  1884,  we  require  you  to  notify  not  less 
than  twelve  nor  more  than  twenty-four  indifferent  persons,  qualified  to 
serve,  and  not  exempt  from  serving,  as  trial  jurors  in  the  Supreme 
Court,  to  appear  before  us,  at  the  hotel  of  Martin  Manning,  m  the 
town  of  Saugerties,  on  the  l:ith  day  of  June,  1884,  at  ten  o  clock  in 
the  forenoon,  then  and  there  to  inquire  on  their  oaths,  of  the  habitual 
drunkenness  of  the  said  David  E.  Abeel,  and  of  all  such  matters  and 
things  as  shall  be  given  in  charge,  by  virtue  of  said  commission; 
thereof,  fail  not  at  your  peril. 

Given  under  our  hands  and  seals  this  1st  day  of  June,  1887. 

{Signahires  of  Cotnmissioners.) 

Indorsed  by  sheriff: — *'  The  following-named  jurors  have  been  sum- 
moned to  inquire  into  the  matters  set  forth  in  the  within  precept,  ac- 
cording to  tne  tenor  thereof." 

The  commissioners  have  no  right  to  dictate  to  the  sheriff  what 
jurors  shall  be  summoned.     Matter  of  Wager,  6  Paige,  11. 

§  2331.  AH  the  commissioners  must  attend  and  preside  at  the  hearing;  and  they, 
or  a  majority  of  them,  have,  with  respect  to  the  proceedings  upon  the  hearing,  aU 
the  power  and  authority  of  a  judge  of  the  court,  holding  a  trial  term,  subject  to  the 
directions  contained  in  the  commission.  Either  of  the  commissioners  may  admin- 
ister the  usual  oath  to  the  jurors.  At  least  twelve  jurors  must  concur  in  a  find- 
ing. If  twelve  do  not  concar,  the  jurors  must  report  their  disagreement  to  the 
commissioners,  who  must  thereupon  discharge  them,  and  issue  a  new  precept  to 
the  flheriif  to  procure  another  jury. 

The  jury  should  inspect  the  alleged  lunatic  when  possible.  JUat- 
ier  of  RicsseUj  1  Barb.  Ch.  38.  The  supposed  lunatic  may  testify 
before  the  jury.  Matter  of  Dickie,  7  Abb.  N.  C.  417.  Counsel 
may  sum  up.  Id.  And  a  refusal  to  permit  counsel  for  lunatic  to  sum  up 
is  error  and  vitiates  the  proceedings.  Matter  of  Church,  64  How. 
393.  All  the  jurors  who  are  sworn  and  commence  should  sit  dur- 
ing the  entire  proceeding.  Teboufs  Case,  9  Abb.  211.  A  majority 
of  the  commissioners  appointed  must  decide  every  question  arising 
upon  the  examination  of  the  commission.  The  sheriff  should  not 
be  present  at  deliberations  of  jury.  Matter  of  Arnhout,  1  Paige, 
497.  The  inquiry  must  be  confined  to  the  time  when  the  inquisi- 
tion is  taken,  unless  otherwise  provided  in  the  order,  and  a  finding 
that  the  inca]>acity  has  existed  for  a  given  period  of  time  is  illgal 
and  improper,  and  will  be  stricken  out  on  appeal.  Matter  of  De- 
mdt,  27  Hun,  480. 

Form  of  Oath  to  Jury. 

You  do  solemnly  swear  well  and  truly  to  inquire  touching  the  idiocy 
of  Cornelia  DuBois^  and  of  all  such  matters  and  things  as  shall  be 
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given  to  you  in  charge  by  virtue  of  a  commission  issued  out  of  and 
under  the  seal  of  the  County  Court,  and  now  here  to  be  executed  and 
a  true  inquisition  make,  according  to  the  evidence.     So  help  you  God. 

§  2882.  The  inquisition  must  be  signed  bj  the  jurors  concurring  therein,  and 
hy  the  commissioners,  or  a  majority  of  them,  and  annexed  to  the  commission. 
The  commission  and  inquisition  must  be  returned  by  the  commissioners  and  filed 
with  the  clerk. 

In  Matter*  of  MosotIj  1  Barb.  436,  it  is  held  that  the  fonn  of  the 
return  to  the  inquisition  is  only  important  so  far  as  to  satisfy  the 
conscience  of  the  court.  If  enough  appears  upon  the  inquisition 
to  enable  the  court  to  adjudge  the  party  to  be  within  one  of  the 
classes  of  persons  over  whom  the  statute  has  given  it  jurisdiction, 
it  is  sufficient. 

Inquisition, 

An  inquisition  taken  at  the  hotel  of  John  B.  Krom,  in  the  village 
of  High  Falls,  in  the  county  of  Ulster,  on  the  14th  day  of  May,  1887, 
before  Charles  0.  Sahler,  sole  commissioner,  appointed  by  virtue  of  a 
commission  in  the  nature  of  a  writ  de  lunatico  inquireimOy  issued  out 
of  and  under  the  seal  of  the  court  of  Ulster  county,  and  dated  April 
18,  1887,  directed  to  the  said  commissioners,  to  inquire,  among  other 
things,  of  the  idiocy  of  Cornelia  DuBois,  upon  the  oaths  of  Israel 
Snyder,  John  C.  Sutton,  Isaac  Hasbrouck,  Charles  Hardenburgh,  Si- 
mon R.  Keator,  William  0.  Church,  Thomas  Buckley,  Richard  S. 
Carney,  Wessel  B.  Stokes,  Thomas  Snyder,  Charles  Rickert  and  Jacob 
L.  Snyder,  good  and  lawful  men,  who  are  indifferent  persons  qualified 
to  serve  and  not  exempt  from  serving  as  trial  juorors  in  said  County 
Court,  who,  being  summoned,  duly  sworn  and  charged,  upon  their 
oaths  say: 

That  the  said  Cornelia  DuBois  is  an  idiot,  without  lucid  intervals, 
and  by  reason  of  such  infirmity  she  is  not  capable  of  governing  her- 
self, or  of  managing  her  affairs  or  property,  or  properly  taking  care  of 
her  affairs,  lands,  tenements,  goods  and  chattels,  and  that  such  in- 
firmity dates  from  about  the  year  1800,  and  that  infirmity  manifests 
►itself  in  weakness  of  mind,  neglect  of  her  person,  and  at  times  in  vio- 
lent conduct.  That  so  far  as  brought  to  the  knowledge  of  this  com- 
mission and  jurv,  the  said  Cornelia  DuBois  has  not  aliened  any  lands 
or  property.  Tliat  the  value  of  the  personal  property  of  the  said  Cor- 
3ielia  DuBois,  consisting  of  her  personal  clothing,  does  not  exceed  the 
sum  of  $20. 

That  the  real  property  of  the  said  Cornelia  consists  of  an  undivided 
one-third  of  a  certain  farm  in  said  town  of  Marbletown,  belonging  to 
AVesscl  L.  DuBois,  iu  his  life-time,  consisting  of  about  ninety-two 
acres,  which  interest  she  inherited  on  the  death  of  the  said  Wessel, 
and  said  interest  is  of  the  value  of  about  $650.  Chat  such  interest  in 
said  real  estate  and  i)ersonal  property  produces  an  income,  and  the 
rents,  issues  and  profits  thereof  is  of  the  annual  value  of  $30. 

That  the  said  Cornelia  DuBois  is  unmarried,  and  her  heirs  at  law 
and  next  of  kin,  and  the  persons  Avho  would  be  entitled  to  her  estate 
in  case  of  her  death  are  named,  related  and  aged  as  follows:  (Uerc  in- 
sert name  of  same,  rehitionship,  age,  and  interest  in  same.) 
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In  testimoDy  whereof,  as  well  the  said  commissioner  as  the  jurors 
aforesaid,  have  to  this  inquiBition  set  their  hands  and  seals  the  day  and 
year  first  above  written.  0.  0.  Sahlbe,  M.  D., 

Sole  Commissioner,     [l.  s.] 

{All  the  jurors^  signatures  and  their  seals.) 

%  2883.  The  commissioners  are  entitled  to  sncb  compensation  for  their  services, 
as  the  court  directs.  The  jurors  are  entitled  to  the  same  compensation,  as  jurors 
upon  the  trial  of  an  issue  in  an  action  in  the  same  court.  The  petitioner  must 
pfty  the  compensation  of  the  commissioners,  sheriff,  and  jurors. 

§  2884.  Where  an  order  is  made,  directing  the  trial,  by  a  jury,  at  a  trial  term, 
or  at  a  Circuit  Court,  of  the  questions  of  fact,  arising  upon  the  competency  of  the 
person,  with  respect  to  whom  the  petition  prays  for  the  appointment  of  a  com- 
mittee, the  order  must  state,  distinctly  and  plainly,  the  questions  of  fact  to  be 
tried;  which  may  be  settled  as  where  an  order  for  a  similar  trial  is  made  in  an 
action.  The  court  may,  in  that  or  in  a  subsequent  order,  direct  that  notice  of  the 
trial  be  given  to  such  persons,  and  in  such  a  manner,  as  it  deems  proper.  The 
trial  must  be  reviewed  in  the  same  manner,  and  with  like'  effect,  and,  except  as 
otherwise  directed  in  the  order,  the  proceedings  thereupon  are,  in  all  respects, 
the  same,  as  where  questions  of  fact  are  tried,  pursuant  to  an  order  for  that  pur- 
pose. The  court  may  make  inquiry,  by  means  of  a  reference  or  otherwise,  as  it 
thinks  proper,  with  respect  to  any  matter,  not  involved  in  the  questions  tried 
by  the  jury,  the  determination  of  which  is  necessary  in  the  course  of  the  pro- 
ceedings. The  expenses  of  the  trial,  and  of  such  an  inquiry,  must  be  paid  by 
the  petitioner. 

Order  where  Trial  is  by  Jury  under  Section  2327. 
At  a  term  of  the  Ulster  County,  etc. 

In  the  Matter  of  Henrietta  DuBois,  a 
Supposed  Lunatic. 


On  reading  and  filing  the  petition  of  Henry  Ayers,  and  aflBdavits  of 
Martin  Johnson  and  Henry  Bogardus,  a  physician',  showing  that  Henri- 
etta DuBois  is  a  lunatic  and  incompetent  to  manage  her  affairs,  and 
due  proof  of  service  thereof  having  been  made  on  said  lunatic,  and 
on  her  father;  and  after  hearing  D.  W.  Ostrander,  Esq.,  for  the  ap- 
plication, and  A.  D.  Lent,  Esq.,  opposed,  it  is  ordered  that  the  ques- 
tion of  fact  arising  upon  the  competency  of  said  Henrietta  DuBois 
be  tried  at  a  trial  term  of  this  court,  pursuant  to  the  provisions  of 
section  2334  of  the  Code  of  Civil  Procedure,  and  that  the  question  of 
fact  to  be  determined  thereon  is  whether  the  said  Henrietta  Du- 
Bois, mentally,  is  capable  of  governing  either  herself  or  her  affairs. 
It  is  further  ordered,  that  the  usual  notice  of  trial  be  riven  in  the 
usual  manner  to  the  said  lunatic,  to  her  father^  Henry  DuBois,  and 
to  her  attorney,  A.  D.  Lent,  Esq. 

Wm.  S.  Kenton, 

County  Judge  of  Ulster  County. 

Questions  of  practice  relating  to  regularity  of  proceedings  npon 
execution  of  commission,  cannot  be  reviewed  collaterally.  Van- 
Deusen  v.  Sweety  61  N.  Y.  878. 

g  2885.  Where  the  petition  alleges,  that  the  person,  with  respect  to  whom  it 
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prays  for  the  appointment  of  a  committee,  is  incompetent,  by  reason  of  lanacj, 
the  inquiry  with  respect  to  his  competency,  npon  the  execution  of  a  commission, 
or  the  trial  at  a  Circuit  Court  or  trial  term,  as  prescribed  in  this  title,  must  be 
confined  to  the  question,  whether  he  is  so  incompetent,  at  the  time  of  the  in- 
quiry, and  testimony,  respecting  any  thing  said  or  done  by  him,  or  his  demeanor 
or  state  of  mind,  more  than  two  years  before  the  hearing  or  trial,  shall  not  be  re- 
ceived as  proof  of  lunacy,  unless  the  court  otherwise  specially  directs,  in  the 
order  granting  the  commission,  or  directing  the  trial  by  jury. 

§  2336.  Upon  the  return  of  the  commission,  with  the  inquisition  taken  there 
under,  or  the  rendering  of  the  verdict  of  the  jury,  upon  the  questions  submitted 
to  it  by  the  order  for  a  trial  by  a  jury,  the  court  must  either  direct  a  new  trial  or 
hearing,  or  make  such  a  final  order  upon  the  petition,  as  justice  requires. 
Where  a  final  order  is  made,  dismissiug  a  petition,  the  court  may,  in  its  discre- 
tion, award  in  the  order  a  fixed  sum,  as  costs,  not  exceeding  fifty  dollars  and  dis- 
bursements, to  be  paid  by  the  petitioner  to  the  adverse  party.  Where  a  commit- 
tee of  the  property  is  appointed,  the  court  must  direct  the  payment  by  him,  oat 
of  the  funds  in  his  hands,  of  the  necessary  disbursements  of  the  petitioner,  and 
of  such  a  sum,  for  his  costs  and  counsel  fees,  as  it  thinks  reasonable;  and  it  may, 
in  its  discretion,  direct  the  committee  to  pay  a  sum,  not  exceeding  fifty  dollars 
and  disbursements,  to  the  attorney  for  any  adverse  party. 

Confirmation. —  In  a  very  clear  case  of  mistake  or  prejudice 
of  a  jury,  the  court  may  discbarge  the  inqdisitiun  on  the  mere 
examination  of  the  supposed  lunatic,  in  connection  with  the  evi- 
dence produced  before  the  jury,  but  it  is  improper  to  do  so  on  ex 
parte  affidavits,  contradicting  the  finding  with  no  excuse  for  not 
having  produced  the  deponents  before  the  jury  as  witnesses.  Mat- 
ter of  HtcsseU^  1  Barb.  Ch.  38.  The  finding  and  confirmation  of 
an  inquisition  should  not  be  set  aside  for  mere  irregularity  where 
there  is  no  room  whatever  for  doubt  of  the  lunacy.  Matter  of 
Rogers,  9  Abb.  N.  C  141 ;  Matter  of  Lamoree,  32  Barb.  122. 
Kor  for  insufficiency  in  the  allegations  of  the  petition.  Matter  of 
Zimmer,  15  Hun,  214.  The  defendant  is  entitled  to  a  new  hearing 
if  it  appears  that  the  finding  against  him  was  induced  by  any  bias 
or  previously  formed  opinion      Tehoufs  Case,  9  Abb.  211. 

The  court  has  power  in  its  discretion  to  direct  a  new  commission 
where  from  the  evidence  or  otherwise  there  is  doubt  that  the  jury 
erred  in  finding  that  the  party  was  not  of  unsound  mind.  Matter 
of  Laslier,  2  Barb.  Ch.  97.  An  application  to  confirm  or  set  aside 
an  inquisition  of  lunacy  is  addressed  very  much  to  the  discretion  of 
the  court  and  brings  the  case  before  it  on  the  merits.  Matter  of 
Rogers,  9  Abb.  N.  0.  141.  On  petition  to  supersede  the  committee 
of  a  lunatic  on  the  ground  that  the  alleged  lunatic  is  restored  to  his 
right  mind,  evidence  tending  to  show  that  the  inquisition  was  pro- 
cured by  fraud  will  not  be  received  in  the  absence  of  such  allega- 
tions in  the  petition.    Matter  of  Zimmer^  15  Hun,  214.    In  Matter 
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of  Cooper^  5  Law  Bull.  38,  a  verdict  was  set  aside  as  against  weight 
of  evidence  and  trial  ordered  at  Circuit  on  issues  framed.     An  ap- 
plication to  set  aside  the  proceedings  of  a  sheriffs  jury  should  be 
denied,  even  though  section  2330  has  not  been  complied  with,  if  the 
commission  and  inquisition  have  been  filed  with  the  clerk  pursuant 
to  section  2332.    "Matter  of  Gill^  Abbott's  Annual,  1884,  page  180. 
Committee. —  The  custody  of  a  lunatics  person  and  estate  may  be 
committed  to  the  next  of  kin,  instead  of  the  heir;  the  presumption 
is  in  favor  of  kinder  treatment  from  a  daughter  to  a  mother  than 
from  any  other  relatives.     Matter  of  Livingston^  1  Johns.  Ch.  436. 
The  guardianship  of  a  lunatic's  estate  is  not  as  a  matter  of  course  to 
be  committed  to  those  presumptively  entitled  to  it  on  his  death,  but 
they  will  be  appointed  where  they  appear  to  be  the  persons  most 
likely  to  protect  it.       Matter  of  Taylor^  9  Paige,  611.      If  the 
next  of  kin  unite  in  a  petition  and  name  the  proper  person  or  con- 
sent in  writing,  such  person  is  usually  selected.     But  if  they  do  not 
so  petition  or  consent  there  should  be  an  order  of  reference  and  no- 
tice to  the  next  of  kin ;  it  is  irregular  to  appoint  a  stranger  without 
notice.     Matter  of  Lamoree^  19  How.  375 ;  32  Barb.  122.     But  on 
the  other  hand  it  is  held  that  the  appointment  of  a  stranger  as  com- 
mittee of  a  lunatic  or  idiot  without  notifying  those  who  will  succeed 
such  idiot  as  heir  is  not  irrregular,  and  will  not  be  set  aside  on  their 
motion.     Matter  of  Owena^  47  How.  150  ;  PickersgiU  v.  Beedy  5 
Hun,  170.     It  was  said  in  Matter  of  Paige^  7  Daly,  155,  limiting 
5  id.  288,  that  there  is  no  rule  of  law  excluding  the  heirs  and 
next  of  kin  of  a  lunatic  from  appointment  as  committee  of  his  per- 
son and  property ;  though  the  court  will  exercise  care  and  circum- 
spection in  appointing  those  who  might  be  benefited  by  the  lunatic's 
death,  there  is  no  absolute  preference  as  a  rule  of  law  between  them 
and  strangers.      The  keeper  of  an  asylum  will  not  be  appointed 
committee  of  a  lunatic.      Matter  of  O^ConneU^  5   Law  Bull.  60. 
Trust  companies  may  be  appointed  committee  of  idiots,  lunatics  and 
habitual  drunkards.     Chap.  485,  Laws  of  1885. 

Precedent  for  Petition  for  Appointment  of  Committee  by  Next  of  Kin. 
SUPREME  COURT— Columbia  County. 

[n  the  Matter  of  Henry  G.  Hoornbeck, 
a  Lunatic. 


To  the  Supreme  Court  of  the  /State  of  New  York: 

The  pettiion  of  Melissa  Hoornbeck,  Sarah  Hoornbeck^  William  L. 
HoornbQck  and  Martin  Hoornbeck  respectfully  shows  to  the  court 
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that  heretofore,  and  on  the  5th  daj  of  June,  1887,  Henry  G.  Hoorn- 
beck  was  declared  a  lunatic,  and  incapable  of  attending  to  his  busi- 
ness and  affairs  by  a  commission  appointed  by  this  court  on  determi- 
nation of  a  jury.  That  a  committee  is  about  to  be  appointed  of  the 
person  and  estate  of  said  lunatic,  and  your  ])etitioner8  are  his  only 
next  of  kin,  being  his  sisters  and  brothers,  his  parents  being  dead, 
and  he  being  unmarried.  That  your  petitioners  believe  Amos  Ward, 
of  the  city  of  Hudson,  to  be  a  proper  person  to  be  appointed  such 
committee,  both  of  the  person  and  estate  of  said  lunatic;  and,  there- 
fore, pray  the  court,  that  upon  the  filing  the  security  required  by  law 
and  directed  by  this  court,  the  said  Amos  Ward  be  appointed  commit- 
tee of  the  person  and  estate  of  said  Henry  O.  Hoornbeck,  with  the 
usual  powers  incident  thereto. 

Melissa  Hoornbege, 
A.  B.  Oabdenibb,  Sabah  Hoobi^bece, 

Attorney  for  Petitioners^  William  L.  HooBifBECKp 

Hudsony  N,  Y.      Mabtik  Hoobnbece. 
{AM  verification.) 

Costa. —  The  granting  or  refusing  of  costs  rests  in  the  sound  dis- 
cretion of  the  court,  and  will  not  be  granted  against  the  estate  of 
the  lunatic,  unless  the  proceedings  were  instituted  for  his  benefit 
and  prosecuted  fairly  and  in  good  faith.  Matter  of  Beckwith^  3 
Hun,  443.  In  that  case,  where  an  attorney  had  taken  proceedings 
to  set  aside  a  commission  without  consulting  the  lunatic  or  his 
family,  he  was  charged  with  costs.  The  petitioner  is  not  ordered  to 
pay  costs,  as,  of  course,  on  failure,  but  will  be  excused  if  the  peti- 
tion was  in  good  faith  and  on  probable  grounds.  Brower  v.  Fisher^ 
4  Johns.  Ch.  411 ;  Matter  of  McAdams^  14  Hun,  492.  And  where 
one  jury  found  the  party  of  unsound  mind,  good  faith  is  presumed. 
MaUer  of  Oiles^  11  Paige,  338.  The  committee  in  such  case  will 
be  allowed  legal  and  proper  expenses,  and  counsel  fees  out  of  the 
estate.  Matter  of  Clapp^  20  How.  885.  A  solicitor  who  unsuo- 
cessf  ully  opposes  a  commission  cannot  claim  costs  against  the  estate, 
though  the  court  may  allow  them  in  its  discretion.  Matter  of 
ConHin^  8  Paige,  450.  The  allowance  of  costs  to  pay  expenses  of 
proceedings  on  appointment  of  a  committee  is  in  discretion  of  the 
court.  Matter  of  Folger^  4  Johns.  Oh.  170 ;  Matter  of  Tract/j  1 
Paige,  583 ;  Matter  of  Russdly  1  Barb.  Ch.  89,  Where  the  issue 
is  awarded  for  the  benefit  of  a  third  party,  for  the  purpose  of  sus- 
taining a  conveyance  from  the  lunatic,  he  was  ordered  to  pay  costs. 
Matter  of  Van  Cottj  1  Paige,  489  ;  Matter  of  Folger^  4  Johns.  Oh. 
169.  If  the  wife  of  a  lunatic,  without  probable  cause,  applies  for 
the  removal  of  a  committee,  costs  may  be  allowed  to  the  committee 
and  denied  to  her.  Matter  of  LytU^  8  Paige,  261.  By  rule  72  of 
1883  the  court  may  allow  the  commissioners  a  compensation  not  to 
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exceed  $10  for  each  day  for  each  commissioner,  and  the  court  may 
direct  the  payment  of  costs  and  expenses  up  to  $250,  exclusive  of 
witnesses'  fees,  but  in  excess  of  that  the  order  must  be  on  notice  ta 
all  parties  who  have  appeared  in  the  proceedings. 

^  2387.  The  provisions  of  article  first  of  title  seven,  and  section  two  thousand 
five  hundred  and  ninetj-five  of  article  fifth  of  title  second  of  chapter  eighteenth 
of  this  act,  respecting  the  secarity  to  be  given  hj  the  guardian  of  the  person  or 
of  the  property  of  an  infant,  appointed  by  a  Surrogate's  Courts  ^VV^7  ^  ^  com- 
mittee of  the  person  or  of  the  property,  appointed  as  prescribed  in  this  article.  A 
committee  of  the  property  cannot  enter  upon  the  execution  of  his  duties',  untU 
security  is  given  as  prescribed  by  the  court.  A  committee  of  the  person  cannot 
enter  upon  the  execution  of  his  duties  until  security  is  given,  if  required  by  the 
court. 

The  bond  given  by  the  committee  of  a  lunatic  or  habitual  drunk- 
ard should  be  made  payable  to  the  people  of  the  State,  or  to  the 
register  or  clerk  in  whose  oflBce  it  is  to  be  filed.  Matter  of  Whitby 
1  Barb.  Ch.  43.  Matter  of  Connell,  5  Law  Bull.  60,  raises  the 
question  whether  the  bond  can  be  dispensed  with.  The  Supreme 
Court  may  grant  relief  to  the  sureties  of  a  committee,  and  require 
new  security  under  chapter  654,  Laws  1881,  while  by  chapter  425, 
Laws  1885,  a  trust  company  may  be  appointed  committee  with  or 
without  giving  security. 

Bond  of  Committee, 

Know  all  men  by  these  presents,  That  we,  Thomas  Snyder,  Philip 
A.  Ayers  and  Jacob  L.  Snyder,  of  the  town  of  Marbletown,  in  the 
county  of  Ulster,  are  held  and  firmly  bound  unto  Cornelia  DuBois,  of 
the  town  of  Marbletown,  in  the  county  of  Ulster,  an  idiot,  in  the  sum 
of  $800,  lawful  money  of  the  United  States,  to  be  paid  to  said  idiot, 
her  executors,  administrators  or  assigns,  to  which  payment  well  and 
truly  to  be  made,  we  bind  ourselves,  our  and  each  of  our  heirs,  execu- 
tors and  administrators,  jointly  and  severally,  firmly  by  these  presents, 
sealed  with  our  seals. 

Dated  23rf  day  of  June,  1887. 

The  condition  of  this  obligation  is  such  that  if  the  above-bounden 
Thomas  Snyder  shall  and  wul,  faithfully  in  all  things,  discharge  the 
trust  imposed  in  him,  and  obey  all  lawful  directions  of  any  court  or 
officer  01  competent  jurisdiction  touching  the  trust,  and  that  "he  will 
in  all  respects  render  a  just  and  true  account  of  all  moneys  and  other 
property  received  by  him,  and  of  the  application  thereof,  and  of  hiy 
gnardianship  whenever,  he  is  rejjuired  so  to  do  by  a  court  of  compe- 
tent jurisdiction,  then  this  obligation  to  be  void,  else  to  remain  iui 
full  force  and  virtue. 

Thomas  Snyder, 
Sealed  ftud  delivered )  Philip  A.  Atbbs, 

in  presence  of     J  Jaoob  L.  Sntder, 

John  Brodhead. 
51 
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Ulster  Couitty,  m.; 

Philip  A.  Ayers  and  Jacob  L.  Snyder,  the  above-named  sureties, 
being  duly  sworn,  depose  and  say,  and  each  for  himself  says,  that  he 
is  a  resident  of  Marbletown  in  this  State,  and  is  worth  the  sam  of 
4800  over  and  above  all  his  jnst  debts,  liabilities  and  responsibilities. 
Sworn  to  this  23d  day   )  Philip  A.  Ayers, 

of  June,  1887.         )  Jacob  L.  Shydbb. 

JoHi9  Brodhead, 

Notary  Public. 

State  op  New  York,  )       . 
Ulster  County y        ]  **' ' 

On  this  23d  day  of  June,  1887,  before  me  personally  came  Thomas 
Snyder,  Philip  A.  Avers,  and  Jacob  L.  Snyder,  to  me  known  to  be  the 
same  persons  described  in,  and  who  executed  the  above  bond,  and 
severally  acknowledged  that  they  have  executed  the  same. 

John  Brodhead, 

Notary  Public. 

g  2888.  A  oommlttee  of  the  property  is  entitled  to  the  same  compensation  as  an 
execator  or  administrator.  But  in  a  special  case,  where  his  services  exceed  those 
of  an  executor  or  administrator,  the  Supreme  Court  or  a  superior  city  court  may 
allow  bim  such  an  additional  compensation  for  such  additional  services  as  it 
deems  just.  The  compensation  of  a  committee  of  the  person  must  be  fixed  by 
the  court  and  paid  by  the  committee  of  the  property,  if  any,  out  of  the  funds  in 
his  hands. 

It  is  said,  in  Matter  of  Roberts^  3  Johns.  Ch.  43,  that  a  commit- 
tee of  a  lunatic  is  entitled  to  compensation  for  his  services  in  receiv- 
ing and  paying  out  moneys,  the  same  as  a  guardian  or  executor,  and 
in  Matter  of  Livingston^  9  Paige,  440,  that  besides  actual  expendi- 
tures and  disbursements,  the  court  cannot  allow  the  committee  for 
his  personal  services  any  ot;Jier  or  greater  compensation  than  that 
allowed  to  executors  and  administrators.  But  in  the  Estate  of  Go- 
lahj  6  Daly,  51,  it  was  held  that  the  committee  was  an  officer  of  the 
court,  and  in  the  absence  of  legislation  at  that  time  the  court  had 
discretion  as  to  compensation,  and  $5,000  was  allowed.  This  was,  of 
course,  previous  to  the  enactment  of  the  present  section,  which 
regulates  the  compensation  in  accordance  with  the  earlier  decisions. 
The  power  of  the  court  to  allow  costs  and  expenses  incurred  by  the 
committee  continues  up  to  the  final  report  of  the  referee  to  settle 
his  accounts;  the  reasonable  charges  of  applications  made  to  the 
court  by  the  committee  for  instructions  may  be  allowed  as  a  neces- 
sary disbursement.  Matter  of  Clappj  20  How.  385.  An  allowance 
for  services  cannot  be  made  to  one  who  has  acted  as  an  attorney  for 
the  lunatic  and  the  committee  without  notice  to  the  committee. 
Matter  of  Clowes,  3  Law  Bull.  21.  The  committee  of  an  habitual 
drunkard  who  was  guilty  of  gross  negligence  will  be  charged  with 
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costs  of  proceedings  for  his  removal  and  to  procure  a  settlement  of 
his  accounts.     Matter  of  Carter^  3  Paige,  146. 

§  2339.  A  committee,  either  of  the  person  or  of  the  property,  is  subject  to  the 
direction  and  control  of  the  coart  by  which  he  was  appointed,  with  respect  to  the 
execution  of  his  duties;  and  he  may  be  suspended,  removed  or  allowed  to  resign, 
in  the  discretion  of  the  court.  A  vacancy  created  by  death,  removal  or  resigna- 
tion, may  be  filled  by  the  court.  But  a  committee  of  the  property  cannot  alien, 
mortgage,  or  otherwise  dispose  of  real  property,  except  to  lease  it  for  a  term  not 
exceeding  five  years,  without  the  special  direction  of  the  court,  obtained  upon  pro- 
ceedings  taken  for  that  purpose,  as  prescribed  in  title  seventh  of  this  chapter. 

In  Matter  of  Burr^  17  Barb.  9,  Mr.  Justice  Hand  defines  the 
duties  of  the  committee  as  follows,  citing  many  authorities :  "  The 
duties  of  the  committee  of  the  person  are  very  deUcate  and  import' 
ant,  being,  says  Mr.  Shelford,  to  administer  all  the  comfort  and 
amusement  the  natare  of  the  case  will  admit  or  the  funds  of  the 
lunatic  afford.  He  should  be  treated  with  great  kindness,  and  all 
reasonable  means  of  restoration  should  be  employed,  and,  so  far  as 
necessary  for  this  purpose,  the  expectations  of  the  next  of  kin  and 
all  others  disregarded ;  the  great  principle  that  pervades  all  orders 
in  cases  of  lunacy  is  solely  and  exclusively  his  interest  and  comfort." 

If  any  person  is  furnishing  an  habitual  drunkard  with  the  means 
of  intoxication,  the  committee  should  apply  to  the  court  for  an  order 
restraining  all  persons  from  furnishing  the  drunkard  with  ardent 
spirits  or  means  of  obtaining  it  without  the  sanction  of  the  commit- 
tee, and  a  violation  of  the  order,  after  notice,  will  be  punished  as  a 
contempt.  Matter  of  Ileller,  3  Paige,  199 ;  MaUer  of  Hoag^  7  id. 
312.  Judgments  by  an  innkeeper  for  ardent  spirits  sold  under  such 
circumstances  were  set  aside.     LAmoxeavoi  v.  Crosby^  2  Paige,.  402. 

A  bill  may  be  filed  for  the  enforcement  of  a  debt  of  the  lunatic 
against  the  committee  alone.  Brasher  v.  Cortlandty  2  Johns. 
Ch.  400.  The  general  practice  is  to  unite  the  lunatic  with  the  com- 
mittee in  a  bill  brought  against  him.  OrUey  v.  Messere^  7  Johns. 
Ch.  139.  It  is  a  contempt  to  sue  the  lunatic  after  appointment  of  a 
committee.  Matter  of  Hopper^  5  Paige,  489.  As  to  joinder  of  the 
lunatic  and  committee,  in  an  action  as  defendants,  see  Teal  v.  Wood, 
worthy  3  Paige,  470  ;  New  v!  NeWy  6  id.  237.  The  committee,  under 
the  direction  of  the  court,  has  the  entire  control  of  the  lunatic.  Hoff. 
Ch.  Pr.  262 ;  cited  2  Crary's  Pr.  29.  The  whole  estate,  both  real  and 
personal,  of  the  lunatic,  may  be  expended  by  the  committee  for  his 
support.  Matter  of  McFarlan^  2  Johns.  Ch.  410.  If  the  lunatic 
resides  in  another  State  and  has  property  there,  that,  properly,  should 
be  first  applied  to  his  support.    Matter  of  Taylor^  9  Paige,  611. 
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Where  the  estate  of  the  1  anatic  is  large,  the  committee  may  be  allowed 
clerk  hire  out  of  the  estate.  Matter  of  Livingstoriy  9  Paige,  440 ; 
affirmed  without  opinion,  2  Denio,  575.  The  resignation  of  the  com- 
mittee will  not  be  accepted  merely  because  the  duties  have  become 
unpleasant.  Matter  of  LyUe^  3  Paige,  261.  An  order  of  reference 
will  be  made  on  such  an  application.  Matter  of  Miller y  15  Abb.  277. 
An  order  removing  the  committee  is  discretionary  and  is  not  appeal- 
able to  the  General  Term.  Matter  of  Ouffer,  5  Abb.  (N.  S.)  96. 
But  under  the  decision  in  Martin  v.  Windsor  Hotel  Co.y  70  N.  Y. 
101,  matters  of  substance,  although  discretionary,  may  be  reviewed 
on  appeal  to  General  Term. 

The  committee  of  a  lunatic  estate  who  invested  it  in  a  mortgage 
on  realty  may  release  a  part  of  the  mortgage  premises  without  ap- 
plying to  the  court.  Pickeragill  v.  Reedy  5  Hun,  170.  The  com- 
mittee of  an  habitual  drunkard  ought  not  to  make  him  a  monthly 
allowance  for  spending  money.  Stephens  v.  MarshaUy  23  Hun,  641. 

Effect  of  inquisition. —  After  inquisition  found,  and  the  appoint- 
ment of  a  committee  of  the  estate  of  a  lunatic,  the  court  has  juris-, 
diction  to  direct  the  application  of  the  estate  to  the  payment  of  the 
demands  existing  against  it,  and  this  relief  may  be  granted  on  pe- 
tition of  a  complainant,  but  where  the  estate  is  insufficient  to  pay 
all  the  debts  in  full,  the  assets,  personal  and  real,  must  be  distributed 
among  the  claimants  ratably.  Where  the  committee  occupied  leased 
premises,  and  carried  on  the  business  of  the  lunatic,  the  rent  accru- 
ing will  be  regarded  as  a  reasonable  expense  incurred  by  the  com- 
mittee, to  be  paid  in  preference  to  other  creditors.  In  re  Otisy  101 
N.  Y.  580.  After  an  adjudication  of  lunacy  has  been  made  and 
confirmed,  and  a  committee  appointed  and  qualified,  the  committee 
occupies  the  same  place  and  fills  the  same  position  as  the  lunatic  in 
regard  to  his  personal  estate  and  property.  He  has  the  same  right 
to  deal  therewith  as  the  lunatic  enjoyed  before  inquisition  found, 
and  is  his  representative  in  respect  to  all  matters  connected  with  the 
estate.  Viets  v.  Union  Nat.  Bank  of  Troyy  101  N.  Y.  569.  The 
proper  course,  where  there  is  a  committee,  is  to  petition  tlie  court, 
which  may  either  allow  a  suit  or  direct  a  reference.  Matter  of 
EoppeTy  5  Paige,  189;  Williams  v.  Camerorhy  26  Barb.  172;  Sov- 
erhill  V.  Dickinsony  5  How.  109  ;  Matter  of  Wing,  5  Hun,  170 ; 
Sanford  v»  Sanfordy  62  N.  Y.  553;  Robertson  v.  Lain,  19  Wend. 
649  ;  Clarke  v.  Dunharriy  4  Denio,  262  ;  Matter  of  Hellery  3  Paige, 
199 ;  Brasher  v.  Van  CorUandty  2  Johns.  Ch.  242,  400. 

Where  the  motion  for  leave  to  sue  is  heard  on  conflicting  affidavits  it 
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will  be  granted,  where  a  case  is  shown,  which,  if  proved,  would  en- 
title a  party  to  relief  in  equity.  Matter  of  Wing^  2  Hun,  671.  The 
same  rule,  requiring  leave  to  sue  as  to  habitual  drunkards,  is  held  in 
Brown  v.  BetU^  13  Wend.  29  ;  VAmoreaiix  v.  Crosby^  2  Paige, 
422 ;  Niblo  v.  Hamson^  9  Bosw.  668 ;  Hall  v.  Taylor,  8  How.  428. 
Proceedings  to  foreclose  a  mortgage  against  an  habitual  drunkard 
cannot  be  taken  without  leave  of  the  court.  jEb  parte  Parker,  6 
Alb.  L.  J.  324.  Lunatic  defendant  can  voluntarily  appear,  and  the 
court  will  appoint  guardian  ad  litem  for  him  in  partition.  Mogers 
V.  McLean^  34  N.  T.  536.  The  committee  will,  of  course,  be  ap- 
pointed special  guardian  where  he  has  no  adverse  interest  to  the  lu- 
natic where  both  are  sued.  Hew  v.  New,  6  Paige,  237.  A  com- 
mittee who  has  consented  to  have  the  rights  of  the  parties  litigated 
on  a  bill  filed  cannot  afterward  object  that  he  had  been  proceeded 
against  in  that  manner,  without  leave  of  the  court  by  which  he  was 
appointed.  Outt?*tn  v.  Graves,  1  Barb.  Ch.  49.  An  attorney  was 
authomed  to  appear  for  an  idiot  of  full  age  on  his  retainer,  in 
Faulkner  v.  M*Clure,  18  Johns.  134.  As  to  when  a  judgment 
against  a  lunatic  is  not  void.  Stervhergh  v.  Sclwolcraft,  2  Barb. 
153;  Matter  of  Hopper,  5  Paige,  489  ;  Person  v.  Warren,  14 
Barb.  488 ;  Loomis  v.  Spencer,  2  Paige,  153 ;  Prentiss  v.  Cor 
neU,  31  Hun,  167 ;  affirmed,  96  N.  Y.  665.  Judgment  was  set 
aside  in  Demdt  v.  Leonard,  19  How.  140.  An  habitual 
drunkard  can  have  no  lucid  intervals;  the  inquisition  is  in 
the  nature  of  a  proceeding  in  rew>,  and  persons  subsequently 
dealing  with  him  are  deemed  to  have  notice  of  his  incapacity. 
Wadsworth  v.  Sharpsteen,  8  N.  T.  388.  All  acts  done  after  in- 
quisition found  are  absolutely  void.  VAmoreaux  v.  Crosby,  2 
Paige,  422.  But  the  finding  of  an  inquisition  against  an  habitual 
drunkard  is  only  prima  facie  evidence  of  the  invalidity  of  an  act 
done  before  the  commission  issued,  but  which  is  overreached  by  the 
finding.  Van  Deusen  v.  Sweet,  51  N.  Y.  378 ;  Van  Wyck  v. 
Brasher,  81  iU.  260.  In  the  latter  case  it  is  said  that  an  habitual 
drunkard  is  not  incompetent  to  execute  a  deed  ;  he  simply  is  incom- 
petent upon  proof  that  at  the  time  his  understanding  was  clouded, 
or  his  reason  dethroned  by  actual  intoxication,  or  upon  proof  of  gen- 
eral unsoundness  of  mind.  Peck  v.  Cary,  27  N.  Y.  9 ;  Gardner  v. 
Gardner,  22  Wend.  526.  This  holding  relates  to  an  act  before  in- 
quisition found,  and  does  not  necessarily  conflict  with  Wadsworth 
V.  Sharpsteen,  8  N.  Y.  388,  supra.  It  is  held  in  Lewis  v.  Jones,  50 
Barb.  645,  that  an  habitual  drunkard,  while  subject  to  a  committee. 
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is  only  prima  facie  incompetent  to  make  a  will,  and  the  like  nile  is 
held  as  to  a  deed.  Van  Devsen  v.  Sxoeet^  51  N.  T.  378 ;  Rider 
V.  MUUr,  86  Id.  507 ;  RirHch  v.  Tramor^  3  Abb.  N.  C.  274 ;  Searle% 
V.  Harvey^  6  Hon,  658.  So  also  as  to  a  note.  Hicks  v.  MarshaUj 
8  id.  327.  And  in  ease  of  marriage.  Banker  v.  Banker^  63  N.  T. 
409.  It  is  said  a  person  against  whom  an  inquisition  in  lunacy  has 
been  issued,  but  who  is  not  concededly  incapable  of  managing  his 
own  aflEairs,  cannot  be  deprived  of  the  control  of  his  property,  or  the 
right  to  take  legal  proceedings  to  obtain  satisfaction  of  a  valid  de- 
mand before  an  adverse  decision  by  a  jury.  Eataie  of  Halsey^  16 
Week.  Dig.  437.  A  proceeding  de  lunatico  has  no  eflEect  on  a  con. 
tract  made  without  notice,  and  on  the  faith  that  the  peraon  con- 
tracted with  was  of  competent  understanding.  Mutual  Life  Ins. 
Co.  V.  Hunt,  79  K  Y.  541. 

Where  a  lunatic  continued  to  reside  with  his  family  after  inqui- 
sition, and  parties  ignorant  of  tlie  commission  furnished  him  gro- 
ceries, the  bill  was  ordered  paid  by  the  committee.  Matter  of  Wing^ 
2  Hun,  671.  See  He  parte  Ounninffham,  id.  114.  The  committee 
of  a  lunatic,  by  taking  possession  of  propei-ty  leased  by  a  lunatic, 
and  continuing  it  for  the  use  of  the  estate,  makes  himself  liable  in 
the  same  manner  as  an  executor  or  trustee.  Matter  of  OtiSy  34 
Hun,  542.  For  further  references  as  to  contracts,  of  lunatics  actions 
against  lunatics,  and  management  of  estates  of  lunatics,  see  Brightly's 
Dig.,  vol.  2,  page  2571,  and  vol.  3,  page  5378,  title  "  Lunacy P 

%  2340.  A  committee  of  the  property,  appointed  as  prescribed  in  this  title,  may 
maintain,  in  liis  own  name,  adding  his  official  title,  anj  action  or  special  proceed- 
ing, which  the  person,  with  respect  to  whom  he  is  appointed,  might  have  main- 
tained, if  the  appointment  had  not  been  made. 

A  committee  may  sue  in  his  own  name  to  cancel  the  sale  of  a 
farm  to  a  lunatic,  and  to  procure  satisfaction  of  a  mortgage  exe- 
cuted by  him.  Fields  v.  Fowler,  2  Hun,  400.  Although  it  was  held 
before  the  enactment  of  this  section  that  the  committee  was  not  the 
trustee  of  an  express  trust,  and  not  authorized  to  bring  an  action  as  to 
real  estate.  Burnet  v.  Bookstaver,  10  Hun,  481 ;  McKUlip  v.  McKiU 
lip,  8  Barb.  552.  But  a  contrary  rule  is  held  in  Person  v.  Warren, 
14  id.  488.  Committee  cannot  ratify  a  contract  of  a  lunatic, 
made  by  him  after  oflBce  found,  so  as  to  maintain  an  action  upon 
it.  Fitzhugh  V.  WilcoXy  12  Barb.  235.  The  committee  of  a 
lunatic  may  maintain  an  action  to  set  aside  a  purchase  of  real  prop, 
erty,  pending  a  commission  against  the  vendor  as  an  habitual  drunk- 
ard. It  is  contempt  of  court.  Griswold  v.  Miller,  15  Barb.  520. 
The  defendant  sought  to  reverse  a  judgment  on  the  ground  that 
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the  plaintiff  was  insane  at  the  time  of  the  commencement  of  the 
action,  and  was  incompetent  to  employ  an  attorney,  and,  therefore, 
the  attorney  was  without  authority  to  appear  for  him.  The  plain- 
tiff had  not  been  judicially  declared  to  be  a  lunatic,  but  was  con- 
fined in  an  asylum  and  pronounced  by  the  physicians  there  to  be 
incurably  insane.  Hdd^  that  the  right  to  commence  an  action  in 
the  name  of  a  person  of  unsound  mind,  before  he  is  declared  to  be 
such,  is  implied  by  this  section.  That  a  lunatic  has  a  legal  standing 
to  appear  as  a  party  until  a  committee  has  been  appointed  as  pro- 
vided by  law.     Mvmberg  v.  JoJmaony  5  State  Eep.  860. 

§  2841.  The  provisionB  of  article  second  of  title  seventh  of  chapter  eighteenth 
of  this  act,  requiring  the  general  guardian  of  an  infant's  property,  appointed  by 
a  Surrogate's  Court,  to  file,  in  the  month  of  January  of  each  year,  an  inventory, 
account,  and  affidavit,  and  prescribing  the  form  of  the  papers  so  to  be  filed,  apply 
to  a  committee  of  the  property,  appointed  as  prescribed  in  this  title.  For  the 
purpose  of  making  that  application,  the  committee  is  deemed  a  general  gnardian 
of  the  property;  the  person,  with  respect  to  whom  he  is  appointed,  is  deemed  a 
ward;  and  the  papers  must  be  filed  in  the  office  of  the  clerk  of  the  court,  by 
which  the  committee  was  appointed;  or,  if  he  was  appointed  by  the  Supreme 
Court,  in  the  clerk's  office  where  the  order  appointing  him  is  entered. 

§  2342.  In  the  month  of  February  of  each  year,  the  presiding  judge  of  the 
court,  by  which  the  committee  of  the  property  was  appointed;  or,  if  he  was  ap- 
pointed by  the  Supreme  Court,  the  county  judge  of  the  county  where  the  order 
appointing  him  is  entered;  must  examine,  or  cause  to  be  examined  under  his  di- 
rection,  all  accounts  and  inventories  filed  by  committees  of  the  property,  since 
the  first  day  of  February  of  the  preceding  year.  If  it  appears,  upon  the  exam- 
ination, that  a  committee,  appointed  as  prescribed  in  this  title,  has  omitted  to  file 
his  annual  inventory  or  account,  or  the  affidavit  relating  thereto,  as  prescribed  in 
the  last  section;  or  if  the  judge  is  of  opinion  that  the  interest  of  the  person,  with 
respect  to  whom  the  committee  was  appointed,  requires  that  he  should  render  a 
more  fuU  or  satisfactory  inventory  or  account;  the  judge  must  make  an  order,  re- 
quiring the  committee  to  supply  the  deficiency,  and  also,  in  his  discretion,  per- 
sonally to  pay  the  expense  of  serving  the  order  upon  him.  An  order  so  made 
may  be  entered  and  enforced,  and  the  failure  to  obey  it  may  be  punished,  as  if  it 
was  made  by  the  court.  Where  the  committee  fails  to  comply  with  the  order, 
within  three  months  after  it  is  made;  or,  where  the  judge  has  reason  to  believe, 
that  sufficient  cause  exists  for  the  removal  of  the  committee,  the  judge  may,  in 
his  discretion,  appoint  a  fit  person  special  guardian  of  the  incompetent  person, 
with  respect  to  whom  the  committee  was  appointed,  for  the  purpose  of  filing 
a  petition  in  his  behalf,  for  the  removal  of  the  committee,  and  prosecuting 
the  necessary  proceedings  for  that  purpose.  The  conmiittee  may  be  compelled, 
in  the  discretion  of  the  court,  to  pay  personally  the  costs  of  the  proceedings  so 
instituted. 

If  the  committee  neglects  to  file  an  inventory  or  to  renoTer  his 
accounts  regularly,  under  oath,  in  the  settlement  of  his  accounts, 
every  intendment  will  be  taken  most  strongly  against  him.  Mat- 
ter of    Carter^   3  Paige,   146 ;    Matter  of  Seaman^  2    id.   409. 
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When  the  committee  of  a  drunkard  fail  to  file  the  inventor- 
ies required  by  law,  and  do  not,  at  the  commencement  of  the  pro- 
ceedings, disclose  all  the  property  they  have  received,  they  may 
properly  be  charged  with  one-half  of  the  expenses  of  the  account- 
ing. The  committee  should  not  be  credited  with  amounts  allowed 
by  them  to  the  inebriate  as  spending  money,  subject  to  abuse  by 
him,  nor  for  an  expenditure  which  it  does  not  clearly  appear  that 
the  inebriate,  if  in  possession  of  his  faculties,  would  probably  have 
made  himself.  The  committee  should  forfeit  their  commissions  on 
moneys  charged  to  them  because  its  expenditure  was  improper  and 
subversive  of  the  purposes  of  their  appointment,  but  such  misman- 
agement furnishes  no  justification  for  a  refusal  to  correct  a  clerical 
error  in  their  accounts,  whereby  they  have  charged,  instead  of 
crediting  themselves,  with  a  sum  of  money.  Matter  of  Stephens^ 
13  Week.  Dig.  567 ;  23  Hun,  641.  Leave  will  not  be  granted  to 
discontinue  proceedings  to  compel  a  committee  of  a  deceased  lunar 
tic  to  account  upon  the  application  of  the  administrator  in  order  to 
enable  the  latter  to  begin  an  action  for  the  same  purpose  in  another 
court.    Matter  of  Butler^  8  Civ.  Pro.  56. 

Inventory  and  Account  of  Committee. 
ULSTER  COUNTY  COURT. 

In  the  Matter  of  the  Accounting  of 
John  W.  Searing,  Committee  of  I^vld 
A.  Abeel,  an  Habitual  Drunkard. 


Inventory, 

A  just  and  true  inventory  of  the  property  of  David  A.  Abeel,  an 
habitual  drunkard,  on  the  Ist  day  of  April,  1886,  made  pursuant  to 
law,  by  John  W.  Searing,  committee  of  said  habitual  drunkard. 

The  assets  of  said  habitual  drunkard  in  my  charge  and  under  my 
control  consist  of: 

A  farm  lying  in  the  town  of  Saugerties,  consisting  of  one 

hundred  and  fifty  acres,  valued  at $10,000 

Stock  thereon,  valued  at  (give  details  of  items) 1,600 

Twenty  shares  of  bank  stock  in  First  National  Bank  of  Sau- 

gerties,  worth  at  par  value 2,000 

Balance  of  legacy  left  to  David  A.  Abeel 2,500 

Farm  produce  (itemized) 780 

Bond  and  mortgage  on  real  estate  in  town  of  Ghent,  Colum- 
bia cQunty » 1 ,  700 

A  dwelling-nouse  in  Saugerties 1,000 

Total  assets $19,580 
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I  have  made  no  inyestments  during  the  year.  I  have  received  the 
foUowiDg  sums: 

From  sales  of  farm  produce 1750 

From  interest  on  bond  and  mortgage 102 

From  rent  on  house 60 

From  interest  on  loan 150 

From  rent  of  farm 1,000 

From  all  other  sources « 300 

t2,352 
I  have  paid  out  for  support  and  maintenance  of  said  David  A. 
Abeel  and  his  family,  and  taxes  and  insurance 1 ,  500 

In  my  hands (852 

April  4,  1886. 

Ulster  County,  ss.  : 

John  W.  Searing,  the  committee  of  the  person  and  property  of  the 
above-named  David  A.  Abeel,  an  habitual  drunkard,  being  duly  sworn, 
doth  depose  and  say,  that  the  foregoing  inventorv  and  account  con- 
tain, to  the  best  of  deponents'  knowledge  and  belief,  a  full  and  true 
statement  of  all  his  receipts  and  disbursements  on  account  of  said 
David  A.  Abeel,  and  all  money  and  other  personal  property  of  the 
said  David  A.  Abeel  which  have  come  into  deponent's  hands,  or  have 
been  received  by  any  other  person  by  his  order  or  authority,  or  for  his 
use  since  his  appointment,  and  of  the  value  of  all  sucn  property, 
together  with  a  full  and  true  account  of  the  manner  in  which  he  has 
disposed  of  the  same,  and  of  all  the  property  remaining  in  his  hands 
at  the  time  of  the  filing  of  said  inventory  and  account;  and  a  full  and 
true  description  of  the  amount  and  nature  of  each  investment  made 
by  him  since  his  appointment,  and  that  he  does  not  know  of  any  error 
or  omission  in  the  said  inventory  or  account  to  the  prejudice  of  the 
said  David  A.  Abeel. 

{Add  jurat )  (Signature.) 

§  2343.  Where  a  person,  with  respect  to  whom  a  committee  is  appointed  as  pre- 
scribed in  this  title,  becomes  competent  to  manage  himself  or  his  affairs,  the 
court  must  make  an  order,  discharging  the  committee  of  his  property,  or  the 
coomiittee  of  his  person,  or  both,  as  the  case  requires;  and  requiring  the  former 
committee  to  restore  to  him  the  property,  remaining  in  the  committee's  hands. 
Thereupon  the  property  must  be  restored  accordingly. 

The  court  wiU  not  restore  the  estate  and  discharge  the  committee 
of  an  habitual  drunkard,  except  upon  proof  of  a  permanent  restora- 
tion ;  there  should  be  a  year's  voluntary  and  total  reformation. 
Matter  of  Hoa^^  7  PaigCj  312.  A  petition  by  a  lunatic  to  super- 
sede a  commission  may  be  referred,  or  he  may  be  examined  by  the 
court.  Matter  of  HanTca^  3  Johns.  Ch.  567.  Where,  after  a  com- 
mittee has  been  appointed,  the  mind  of  the  lunatic  has  been  restored 

in  part,  the  court  may  discharge  the  proceedings  against  him  par- 
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tially,  80  far  as  to  enable  hitn  to  make  a  will  under  jadicial  snper- 
vision,  with  leave  to  revoke  it  wholly  without  such  sanctioni  retain- 
ing, however,  control  of  his  property  so  far  as  is  necessary  to  protect 
it.  Matter  of  Burr^  2  Barb.  Oh.  208.  Where  committees  both  of 
the  person  and  estate  have  been  appointed,  the  former  will  not  be 
discharged  on  the  petition  of  the  lunatic,  alleging  that  he  is  so  far 
restored  to  reason  as  to  be  able  to  govern  himself,  if  it  does  not 
appear  that  he  is  yet  competent  to  manage  his  estate,  if  no  applica- 
tion is  made  to  discharge  tixe  committee  of  his  estate. 

Precedent  for  Order  Discharging  Committee. 

At  a  term  of  the  County  Court  held  at  the  court-house  in  the  city  of 

Kingston,  Ulster  county^  N.  Y.,  June  23,  1886: 
Present  —  Hon.  William  S.  Kenyon,  County  Judge  of  Ulster  County . 

Id  the  Matter  of  David  A.  Abeel,  an 
Habitual  Drankard. 


On  reading  and  filing  the  petition  of  David  A.  Abeel,  above  named, 
dated  June  20,  1886,  setting  forth  that  he  has  been  habitually  tem- 
perate in  the  use  of  ai-dent  spirits  for  twelve  months  past,  and  pray- 
ing for  the  discharge  of  his  committee,  John  W.  Searing,  heretofore 
appointed  in  the  above  matter,  and  for  the  restoration  of  his  property, 
and  on  reading  and  filing  the  affidavits  of  John  Craw  and  Miram 
Connors,  dated  respectively  May  15,  1886,  and  May  23,  1886,  in  sup- 
port of  said  petition,  and  upon  examining  the  said  I)avid  A.  Abeel,  in 
open  court,  as  to  his  habits,  etc. : 

It  is  hereby  ordered  on  motion  of  Charles  Davis,  counsel  for  said 
David  A.  Abeel,  that  the  said  committee,  John  W.  Searing,  hereto- 
fore appointed  herein  of  the  person  and  estate  of  said  David  A.  Abeel, 
be  and  he  is  hereby  discharged,  and  that  he  restore  to  said  David  A. 
Abeel  the  property  remaining  in  his  hands  of  the  said  David  A.  Abeel, 
after  deducting  the  legal  charges  and  expenses  of  the  said  committee. 

William  S.  Kenyon, 

County  Judge  of  Uhter  County. 

§  2844.  Where  a  person,  of  whose  property  a  committee  has  been  appointed,  as 
prescribed  in  this  title,  dies  during  his  incompetency,  the  power  of  the  committee 
ceases;  and  the  property  of  the  decedent  must  be  administered  and  disposed  of, 
as  if  a  committee  had  not  been  appointed. 

Upon  the  death  of  a  lunatic,  the  powers  and  duties  of  his  com- 
mittee cease ;  any  legal  claims  against  the  estate  can  thereafter  only 
be  enforced  in  the  manner  furnished  by  law.  Matter  of  BedcvsvLh^ 
87  N.  Y.  603. 
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CHAPTER   XIX. 

PROCEEDINGS  FOR  THE  DISPOSITION  OP  THE  REAL  PROPERTY  OF 
AN  INFANT,  LUNATIC,  IDIOT,  OR  HABITUAL  DRUNKARD. 

The  matters  treated  nnder  the  above-eDtitled  provisions  of  the 
Code  consist  of  numerous  provisions  scattered  through  the  statutes 
relative  to  infants,  lunatics  and  habitual  drunkards,  and  to  the  dis- 
position of  their  i*eal  estate  when  either  held  in  trust  for  others  or 
contracted  to  be  sold  by  an  ancestor,  as  well  as  proceedings  for  the 
purpose  of  sale  for  the  immediate  benefit  of  the  persons  interested. 

The  codifiers  saj  in  their  note  upon  this  title  when  first  presented 
to  the  Legislature  that  they  have  consolidated  these  various  enact- 
ments so  as  to  provide,  so  far  as  practicable,  uniform  rules  and  a 
uniform  mode  of  proceeding  for  the  disposition  of  the  real  property 
of  those  different  classes  of  persons  who  are  nnder  an  incapacity  to 
dispose  of  tlieir  property  without  the  aid  of  the  court.  In  a  very 
few  instances  the  difference  in  the  character,  and  particularly  in  the 
duration  of  the  incapacity  of  an  infant,  and  that  of  a  lunatic,  etc.,  or 
in  the  mode  by  which  the  guardian  of  the  former  and  the  committee 
of  the  latter  are  appointed,  has  required  the  retention  of  a  special 
provision  applicable  exclusively  to  one  class  of  cases. 

g  2345.  In  either  of  the  foUowing  cases,  an  action  may  be  maintained  against  an 
infant,  or  a  person  incompetent  to  manage  his  affairs  by  reason  of  lunacy,  idiocy, 
or  habitual  drunkenness,  to  procure  a  judgment  directing  a  conveyance  of  real 
property,  or  of  an  interest  in  real  property: 

1.  Where  the  infant  or  incompetent  person  is  seized  or  possessed  of  the  real 
property,  or  interest  in  real  property,  by  way  of  mortgage,  or  only  in  trust  for 
another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of  the  real  property,  or 
interest  in  real  property,  has  been  made;  but  a  conveyance  thereof  cannot  be 
made,  by  reason  of  the  infancy  or  incompetency  of  the  person  in  whom  the  title 
is  vested. 

Where  a  contract  was  made  for  the  sale  of  lands  by  a  party  who 
died  before  its  performance,  leaving  an  only  child  as  his  heir  at  law, 
who  was  a  lunatic,  it  was  held  that  a  court  of  equity  might  decree  a 
specific  performance  of  the  contract,  and  direct  the  committee  of 
the  lunatic  to  execute  all  necessary  conveyances  for  the  purpose. 
Swartout  v.  Burr^  1  Barb.  495.  Heirs  of  a  vendor  are  bound  to 
fulfill  his  contracts  to  convey  to  the  extent  of  the  estate  that  descends 
to  them,  and  an  infant  heir  is  bound  to  convey,  and  the  statute 
expressly  gave  power  to  compel  a  conveyance,  and  its  authority  was 
full  and  express.     Hill  v,   BeMegieu,  17  Barb.  162.     Specific  per- 
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formance  will  be  cjorapelled  between  an  infant  and  the  surviving 
party  to  a  contract  for  sale  of  lands  in  cases  where  it  would  have 
been  decreed  between  the  original  parties,  unless  there  are  some 
intervening  equities  controlling  the  case.  Willard's  Eq.  269 ;  cited 
1  Crary,  462.  The  court  may  decree  a  specific  performance  by  the 
iufant  of  the  contract  of  his  ancestor  where  the  infant  is  a  resident 
of  this  State,  although  the  lands  contracted  to  be  conveyed  are  in 
another  State.  Sutpken  v.  Fowler,  9  Paige,  280.  Where  the  order 
of  the  court  directs  the  infants  merely  to  convey  their  interest  in 
property  for  the  purpose  of  fulfilling  the  contract  of  the  ancestor, 
personal  covenants  inserted  in  a  deed  executed  on  their  behalf  are 
void.  Whether,  if  the  ancestor  contracts  to  convey  with  covenants 
as  to  title,  the  court  has  power,  under  an  application  under  the  statute 
for  specific  performance,  to  require  the  heir  to  convey  by  deed  con- 
taining covenants,  quere.  Neither  infants  or  guardians  appointed  for 
that  purpose  can  convey  land  except  pursuant  to  the  order  of  the 
court,  and  a  deed  executed  without  such  order  or  beyond  its  terms 
is  void.  IlyaU  v.  Seeley^  1  Kern.  52.  The  chancellor  refused  to 
grant  an  order  that  the  infants  convey  with  covenants,  in  MaU 
ter  of  Elliaoriy  5  Johns.  Ch.  261,  but  protected  the  purchaser  by 
requiring  the  money  to  be  invested  until  the  infant  became  of  age, 
that  he  might  be  indemnified  if  the  title  should  fail. 

§  2846.  [Amended,  1882.]  An  action  may  be  maintained,  in  a  case  specified  in 
the  last  section,  by  a  person  entitled  to  the  conveyance;  and  also  in  a  case  speci- 
fied in  subdiyision  second  of  that  section,  by  the  executor  or  administrator  of  the 
person  who  made  the  contract,  or  of  a  person  who  died  seized  or  possessed  of  the 
real  property,  or  interest  in  real  property,  or  by  an  heir  or  devisee  of  either  of 
those  persons,  to  whom  the  real  property  has  descended,  or  was  devised.  The 
action  may  be  maintained  by  the  committee  of  the  lunatic  or  other  incompetent 
person;  but  in  that  case  the  court  must  appoint  a  special  guardian  for  the  incom- 
petent person,  as  required  by  law,  where  an  infant  is  defendant,  and  the  proceed- 
ings are  the  same  as  in  a  like  action  against  an  infant. 

§  2347.  A  judgment,  directing  such  a  conveyance,  shall  not  be  rendered,  unless 
the  court,  after  hearing  thQ  parties,  is  satisfied  that  the  conveyance  ought  to  be 
made.  Upon  rendering  final  judgment  to  that  effect,  the  court  has  power  to  direct 
the  guardian  of  the  infant's  property,  or  the  committee  of  the  property  of  the 
lunatic  or  other  incompetent  person,  or  a  special  guardian  appointed  in  the  action, 
to  execute  any  conveyance,  or  to  do  any  other  act,  which  is  necessary  in  order  to 
carry  the  judgment  into  efl^ect. 

The  guardian  should  execftte  the  deed  by  subscribing  the  name  of 
the  infant  by  him,  adding  his  own  name  as  guardian ;  if  only  sub- 
scribed by  the  guardian  as  such,  it  is  defective.  Hyatt  v.  Seeley,  1 
Kern.  52. 

§  2348.  In  either  of  the  following  cases,  real  property,  or  a  term,  estate,  or 
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other  interest  in  real  property,  belonging  to  an  infant,  or  to  a  person  incompetent 
to  manage  his  affairs,  hj  reason  of  lunacy,  idiocy  or  habitual  drunkenness,  may 
be  sold,  conveyed,  mortgaged,  or  leased,  as  prescribed  in  the  following  sections  of 
this  title: 

1.  Where  the  personal  property,  and  the  income  of  the  real  property  of  the 
infant  or  incompetent  person  are,  together,  insufficient  for  the  payment  of  his 
debts,  or  for  the  maintenance  and  necessary  education  of  himself  and  his  family. 

2*  Where  the  interests  of  the  infant  or  incompetent  person  require,  or  will  be 
substantially  promoted  by,  such  disposition,  on  account  of  the  real  property,  or 
term,  estate,  or  other  interest  in  real  property,  being  exposed  to  waste  or  dilapi- 
dation;  or  being  wholly  unproductive;  or  for  other  peculiar  reasons,  or  on  account 
of  other  peculiar  circumstances. 

8.  Where  an  action  might  be  maintained,  against  the  infant  or  incompetent 
person,  to  procure  a  judgment,  directing  a  conveyance  of  the  real  property,  or 
Interest  in  real  property,  as  prescribed  in  sections  two  thousand  three  hundred 
and  forty-five  and  two  thousand  three  hundred  and  forty  six  of  this  act. 

The  court  has  no  right  to  order  the  sale  of  the  real  estate  of  an 
idiot,  lunatic,  or  habitual  drunkard,  independent  of  the  provisions  of 
the  statute,  even  for  the  payment  of  debts,  and  with  the  consent  of 
the  heir  at  law  and  next  of  kin.     Matter  of  Petitt^  2  Paige,  596. 

The  same  rule  is  applicable  to  sales  of  real  estate  of  infants. 
Baker  v.  LoriUard^  4  N.  T.  257 ;  Eorton  v.  McCoy ^  47  id.  21 ; 
Eogers  v.  DiU,  6  Hill,  416 ;  Mattel*  of  Turner,  10  Barb.  652 ;  Onr 
derdonh  v.  Mott^  34  id.  106.  It  has  in  a  later  case  been  said 
that  a  court  of  equity  has  jurisdiction  independent  of  the  statutory 
provisions.  Wood  v.  Mather^  38  Barb.  473 ;  affirmed,  44  N.  Y. 
249.  A  private  statute  authorizing  such  sale  was  held  valid  in 
Cochran  v.  Van  Surley,  20  Wend.  365  ;  Brevoort  v.  Grace^  53  N. 
Y.  245.  Prior  to  the  statute  of  1864,  the  court  would  not  direct 
the  sale  of  real  estate  of  a  lunatic,  idiot  or  habitual  drunkard,  so  long 
as  there  was  personal  estate  applicable  to  the  purpose.  Matter  of 
Edlet^  3  Paige,  199 ;  Matter  of  Hoag^  7  id.  312.  The  same  rule  is 
now  embodied  in  subdivision  1  of  this  section.  Before  the  estate  of 
a  lunatic  can  be  sold  the  court  must  acquire  jurisdiction  of  the  per- 
son and  estate  of  the  lunatic  by  issuing  a  commission  and  the  return 
thereon.  Matter  of  Paige^  8  How.  220.  Such  jurisdiction  must 
be  acquired  in  proceedings  in  this  State.  Matter  of  Perkins^  2 
Johns.  Ch.  4;  Matter  of  Neally^  26  How.  402.  The  jurisdiction 
given  to  the  court  in  case  of  a  lunatic  can  only  bo  exercised  in  the 
manner  the  statute  directs ;  it  being  a  special  proceeding,  an  omis- 
sion of  a  substantial  requirement  renders  proceeding  invalid.  Mat- 
ter of  Valentine,  72  N.  Y.  184.  In  proceedings  to  sell  real  estate 
of  infants,  the  rule  applies  that  in  proceedings  in  derogation  of 
common  law  by  which  the  title  of  one  is  to  be  divested  and  trans- 
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ferred  to  another,  every  requisite  of  the  statute  having  the  sem- 
blance of  benefit  to  the  infant  must  be  complied  with,  or  the  title 
will  not  pass.  Battdl  v.  Torrey^  65  N.  Y.  294.  It  was  held  in 
JBraalier  v.  Van  OourOandtj  2  Johns.  Ch.  400 ;  S.  C,  id.  242,  that 
the  real  estate  of  a  lunatic  might  be  sold  for  the  payment  of  his 
debts  upon  an  action  by  a  creditor  for  that  purpose  without  a  peti- 
tion by  the  committee,  but  the  sale  must  be  conducted  under  the 
direction  of  the  court  in  substantially  the  same  manner  as  if  sold  on 
such  petition.  The  sale  of  the  real  estate  of  infants  under  the  stat- 
ute was  intended  for  the  better  education  and  maintenance  of  the 
infants,  and  for  their  special  and  substantial  benefit.  MaMer  of 
WhitaheTj  4  Johns.  Ch.  378.  It  was  held.  Matter  of  Maaon^  1 
Hopk.  Ch.  122,  that  whenever  it  appeared  satisfactorily  to  the 
court  that  the  situation  of  the  infants  as  regards  maintenance  and 
education  would  be  improved,  the  order  would  be  made  as  in  case 
of  property  exposed  to  waste  and  dilapidation,  or  an  unproductive 
village  lot.  It  is  good  ground  for  sale  that  expense  of  a  suit  in 
partition  may  be  avoided  thereby.  Master  of  Qorydon^  2  Paige, 
566.  But  the  fact  that  a  sale  would  increase  the  income  of  an  adult 
tenant  in  common  is  not  sufficient  ground  Matter  of  Jones^  2 
Barb.  Ch.  22.  A  sale  contrary  to  the  provisions  of  a  devise  is  void. 
Matter  of  Thimerj  10  Barb.  653;  Hogera  v.  Bill^  6  Hill,  415.  In 
order  to  authorize  a  sale,  the  infants  must  have  title  to  the  property ; 
a  vested  remainder  may  be  sold.  Baker  v.  LoriUardy  4  N.  Y.  257.' 
But  the  future  estate  of  an  infant  in  lands  will  not  be  ordered  to  be 
sold  except  under  very  special  circumstances.  Matter  of  Jones^  2 
Barb.  Ch.  22.  The  term  "  real  estate  "  includes  every  freehold  estate 
and  interest  in  lands,  and  where  there  is  a  vested  remainder  in  fee 
there  isa  seizin  in  law  within  the  statute,  and  the  court  has  jurisdic- 
tion to  order  a  sale.  Jenkins  v.  Fahet/j  73  N.  Y.  355  ;  Matter  of 
Eaighty  14  Hun,  176.  The  contingent  interest  of  an  infant  under 
a  devise  conditioned  upon  the  remarriage  of  the  mother,  to  whom 
the  primary  estate  is  devised,  is  not  an  estate  which  can  be  sold 
under  the  statute.  Matter  of  Dodge^  40  Hun,  443.  The  court 
cannot  order  or  direct  the  guardian  of  an  infant  to  consent  to  the 
abandonment  of  a  strip  of  land  left  after  the  apportionment  of  the 
remainder  for  the  purposes  of  a  street,  and  the  execution  of  a  release 
or  quit-claim  therefor,  without  compliance  with  the  provisions  of 
the  statute ;  and  a  quit-claim  executed  without  such  compliance  will 
convey  no  title.  BatteU  v.  BurrUl,  10  Abb.  (N.  S.)  97 ;  affirmed, 
50  K.  Y.  13.    The  provisions  of  section  2355,  since  enacted,  how- 
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ever,  aathorize  the  final  order  to  contain  such  directions  respecting 
the  time,  manner  and  conditions  of  a  sale  or  conveyance  directed 
thereby,  as  the  court  thinks  proper  to  insert  therein. 

§  2349.  An  application,  in  either  of  the  cases  prescribed  in  the  last  section, 
must  be  made  by  the  petition  of  the  general  guardian,  or  the  guardian  of  the 
property  of  the  infant;  or  by.  the  committee  of  the  property  of  the  lunatic  or  other 
incompetent  person;  or  by  any  relative,  or  other  person,  in  behalf  of  either. 
Where  the  application  is  in  behalf  of  an  infant  of  the  age  of  fourteen  years  or 
upwards,  the  infant  must  join  therein.  Where  the  application  is  made  to  the 
Supreme  Court,  the  petition  must  be  presented  at  a  term  held  within  the  judicial 
district,  in  which  the  property,  or  a  part  thereof,  is  situated. 

The  mother,  the  uncle,  and  the  general  guardian  have  been  held 
proper  parties  to  present  the  petition.  MaMer  of  Lansing^  3  Paige, 
265 ;  Matter  of  WhiOock,  32  Barb.  48 ;  O'BeiUy  v.  King,  28  How. 
408.  It  is  said  in  the  last  case  that  the  fact  that  the  petitioner  is  a 
creditor  of  the  infant  does  not  disqualify  him  from  making  the 
application.  It  will  be  noted  that  Cole  v.  Ooulay^  79  N.  Y.  527, 
was  decided  previous  to  the  Code,  and  that  there  was  at  that  time 
no  statutory  provision  requiring  an  infant  over  fourteen  to  join  in 
the  petition,  as  is  now  provided  for  in  this  section.  The  application 
is  ex  parte^  and  should  be  made  to  the  couri  at  Special  Term.  Ma^ 
ter  of  Bookhout^  31  Barb.  348.  The  County  Court  is  open,  how- 
ever, at  all  times  for  such  applications,  section  "355,  Code  Civil  Pro- 
cedure.   See  Brown  v.  SnM^  57  N.  T.  286. 

§  2350.  The  petition  must  be  verified,  in  like  manner  as  a  verified  pleading  in 
an  action  in  the  Supreme  Court.  It  must  set  forth  the  grounds  of  the  applica- 
tion; and,  in  a  case  specified  in  subdivision  first  or  second  of  the  last  section  but 
one,  it  must  also  state  the  particulars  and  value  of  the  real  and  personal  property, 
and  the  amount  of  the  income,  of  the  infant  or  incompetent  person;  the  disposi- 
tion which  has  been  made  of  his  personal  property;  and  an  account  of  the  debts 
or  demands,  if  any,  existing  against  his  estate. 

The  provisions  of  Rule  55,  relating  to  sale  of  real  estate  of  in- 
fants, etc,  are  as  follows : 

Rule  55.  The  petition  in  proceedings  to  sell,  mortgage  or  lease  real  estate  be- 
longing to  an  infant  or  lunatic,  idiot  or  habitual  drunkard,  shaU  state,  besides 
the  particular  grounds  for  sale,  mortgage  or  lease  of  the  property,  and  the  other 
matters  required  by  the  Code,  the  age  and  residence  of  the  person  proposed  as  a 
special  guardian  or  committee,  the  relationship,  if  any,  which  he  bears  to  the 
infant,  lunatic,  idiot  or  habitual  drunkard,  and  the  security  proposed  to  be  given; 
and  also,  whether  any  previous  application  has  been  made,  and  if  so,  the  time 
thereof,  and  what  disposition  was  made  of  the  same. 

§  2351.  An  application  to  sell,  mortgage,  or  lease  real  property,  or  an  interest 
in  real  property,  of  a  lunatic,  idiot,  or  habitual  drunkard,  cannot  be  granted, 
unless  a  committee  of  his  property  has  been  appointed.  Upon  such  an  applica- 
tion, if  it  is  made  by  the  committeei  the  oourt  most  make  an  order,  directing  him 
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to  file  with  the  clerk  a  bond,  in  such  a  form,  in  such  an  amount,  and  with  such 
sureties  as  it  directs,  conditioned  for  the  faithful  discharge  of  his  trust;  for  the 
paying  over  and  investing  of,  and  accounting  for,  all  money  received  by  him  in 
the  special  proceeding,  according  to  the  direction  of  any  court  having  authority 
to  give  directions  in  the  premises;  and  for  the  observance  of  the  directions 
of  the  court,  in  relation  to  the  trust.  If  the  application  is  made  by  any 
other  person,  an  order  must  be  made  thereupon,  requiring  the  committee  to  show 
cause  why  he  should  not  file  such  a  bond.  If,  after  hearing  tbe  committee,  the 
court  is  of  opinion  that  there  is  probable  cause  for  granting  the  application,  it 
may  make  an  order  requiring  the  committee  to  file  such  a  bond;  or,  if  the  com- 
mittee so  elects,  or  fails  to  file  the  bond  as  directed  in  the  order,  it  may  appoint 
a  suitable  person  to  be  the  special  guardian  of  the  incompetent  person,  with  re- 
spect  to  the  proceedings;  who  must  thereupon  file  such  a  bond. 

§  2352.  Upon  an  application  to  sell,  mortgage,  or  lease  real  property,  or  an  in- 
terest in  real  property,  of  an  infant,  the  court  must  appoint  a  suitable  person  to 
be  the  special  guardian  of  the  infant,  with  respect  to  the  proceedings;  who  must 
thereupon  file  with  the  clerk  a  bond,  as  prescribed  in  the  last  section. 

Precedent  for  Petition  by  Committee  of  Lunatic* 
IN  ULSTEK  COUNTY  COURT. 

To  the  County  Court  of  Ulster  County: 

The  petition  of  Thomas  Snyder,  of  Maroletown,  Ulster  county, 
New  York,  as  the  committee  of  the  person  and  property  of  Corneha 
DuBois,  an  idiot,  respectfully  shows: 

That  the  said  Cornelia  DuBois,  who  resides  in  the  said  town  of 
Marbletown,  with  the  family  of  John  H.  DuBois,  her  deceased  brother, 
was,  on  the  14th  day  of  May,  1887,  duly  adjudged  an  idiot  by  virtue  of 
an  inquisition  theretofore  duly  ordered  by  the  County  Court  of  Ulster 
county,  and  your  petitioner  was  duly  appointed  the  committee  of  her 
person  and  property  by  an  order  of  said  court  made  on  the  25th  day 
of  June,  1887;  and  your  petitioner  thereupon  duly  qualified  as  sucn 
committee  and  entered  upon  his  duties  as  such. 

That  the  said  Cornelia  has  no  personal  property  except  her  cloth- 
ing, which  does  not  exceed  the  sum  of  $200  in  value.  That  she 
is  incapable,  because  of  her  mental  condition,  of  earning  any  thing 
toward  her  support.  That  the  only  real  estate  owned  by  said  idiot 
is  an  undivided  one-third  of  a  certain  farm  in  said  town  of  Mar- 
bletown, which  was  purchased  by  Wessel  DuBois,  her  father,  from 
Henry  0.  Lawrence,  and  containing  about  one  hundred  and  seventy 
acres.  That  the  said  idiot  now  is  living  on  said  farm,  in  the  family 
of  her  deceased  brother,  John  H.  DuBois.  That  the  other  undivided 
two-thiixis  of  said  farm  is  owned,  as  tenants  in  common,  by  the  infant 
children  of  the  said  John  H.  DuBois,  deceased,  who  are  named  as 
follows:  Huldah,  Rachel  M.,  Benjamin,  Salina,  Mary  C,  DeWitt, 
Charles  and  Catherine  DuBois,  and  subject  to  the  dower  right  of  their 
mother,  Hannah  DuBois,  in  said  two-thirds.  That  the  value  of  the 
real  estate  owned  by  the  said  idiot  would  not  exceed  the  sum  of  about 
17,500.  That  the  said  idiot  personally  has  never  received  any  income 
from  her  interest  in  said  farm,  she  having  made  her  home  with  her 
said  brother  and  his  family,  and  they  having  had  the  benefit  of  the 
use  of  her  part  of  said  farm.     That  the  fair  rental  value  of  the  inter- 
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• 
est  in  said  farm,  after  paying  taxes,  insurance  and  ordinary  repairs, 
would  be  the  sum  of  not  exceeding  $350  annually. 

That  the  sale  of  the  real  estate  of  the  idiot,  or  of  a  portion  thereof,  is 
necessary  to  procure  funds  for  her  support,  and  also  to  pay  any  claims 
which  may  be  established  against  said  idiot  for  her  support  in  the  past. 

That  there  is  an  opportunity  of  selling  a  portion  of  such  real  es- 
tate, and  the  portion  to  be  sold  is  hereinafter  particularly  described, 
to  one  George  Wood,  for  the  sum  of  $6,000,  for  the  interest  of  the 
said  idiot  threein.  That  the  widow  and  children  of  the  said  John 
H.  DuBois  have  agreed  to  sell  their  undivided  two-thirds  of  said 
premises  to  said  George  Wood  at  the  price  of  $12,000,  and  an 
order  of  this  court  has'  been  granted  directing  a  sale  of  the  inter- 
est of  said  infants  in  said  property  to  the  said  Wood  at  that  price. 
That  the  said  idiot  has  a  title  in  fee-simple  in  such  one  third, 
and  it  is  important  to  complete  said  sale  to  said  Wood,  as  sales 
of  real  estate  are  not  of  frequent  occurrence,  and  if  this  sale  is  not 
completed  it  may  be  a  long  time  before  another  opportunity  may  pre- 
sent itself.  That  the  premises  proposed  to  be  sold  to  said  Wood  are 
the  undivided  one-third  of  the  lollowing  described  premises.  (Here 
insert  description.) 

That  your  petitioner  is  informed  and  believes  that  the  estate  of 
John  H.  DuBois,  deceased,  and  Hannah  DuBois,  have  claims  against 
the  said  idiot  for  her  clothing  and  support,  but  the  exact  amount  of 
such  claims  this  petitioner  is  not  able  to  state. 

Your  petitioner,  therefore,  prays  that  the  said  real  estate  of  said 
idiot,  hereinbefore  particularly  described,  may  be  sold  by  and  under 
the  direction  of  this  court;  that  Thomas  Snyder,  of  said  town  of 
Marbletown,  who  is  not  related  to  said  idiot,  but  who  is  the  committee 
of  her  person  and  estate,  duly  appointed,  may  be  appointed  her  special 
guardian  with  respect  to  this  proceeding,  and  that  all  such  proceed- 
ings may  be  had  in  the  premises  as  may  be  proper  and  necessary  for 
that  purpose,  and  Jacob  L.  Snyder  and  Silas  Snyder,  each  of  said 
county,  are  proposed  as  sureties  for  the  said  Thomas  Snyder  as  such 
special  guardian,  to  join  with  him  in  such  penalty  and  upon  such  con- 
ditions as  may  be  required. 

Dated  June  28,  1887.  Thomas  Snyder. 

(Add  verification  as  to  pleading.) 

I  hereby  consent  to  be  appointed  the  special  guardian  for  the  above 
idiot,  with  respect  to  the  proceedings  and  for  the  purposes  mentioned 
in  the  aj^ove  petition. 

Thomas  Snyder. 

(Add  acknowledgment.) 

Ulster  County,  ss.: 

Daniel  Coddington,  of  Marbletown,  said  county,  and  Silas  Sheely, 
of  said  town,  being  each  severally  sworn,  doth  each  for  himself  de- 
pose and  say,  that  he  is  acquainted  with  the  above-named  idiot  and 
her  pecuniary  circumstances,  and  that  the  material  facts  and  circum- 
stances alleged  in  the  foregoing  petition  are  true,  and  that  they  are 
each  of  them  disinterested. 

(Jurat. )  (Signatures. ) 

53 
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Precedent  for  Bond. 

Know  all  men  by  these  presents,  that  we,  Thomas  Snyder,  Jacob 
L.  Snyder  and  Silas  Snyder,  all  of  Marbletown,  said  county,  are  held 
and  firmly  bound  unto  Cornelia  DuBois,  of  said  town,  who  was,  by 
the  County  Court  of  Ulster  county,  duly  declared  an  idiot,  by  an 
order  of  date  of  June  1,  1887,  in  the  sum  of  $15,000,  to  be  paid  to 
the  said  Cornelia  DuBois,  her  heirs,  executors,  administrators  or  as- 
signs, for  which  payment  well  and  truly  to  be  made  we  bind  ourselves 
and  our  heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents.  Sealed  with  our  seals,  and  dated  the  12th 
day  of  July,  1887. 

Whereas,  On  the  25th  day  of  June,  1887,  the  above-bounden 
Thomas  Snyder,  by  order  of  the  Ulster  County  Court,  was  appointed 
the  committee  of  the  person  and  property  of  said  lunatic,  and  was 
this  day  by  said  court  duly  appointed  the  guardian  of  said  idiot  in  this 
proceeding:  Now,  therefore,  the  condition  of  this  obligation  is  such 
that  if  the  above-bounden  Thomas  Snyder  shall  faithfully  discharge 
his  said  trust  as  the  guardian  of  the  above-named  idiot  for  the  pur- 
pose of  selling  and  disposing  of  certain  real  estate  belonging  to  said 
idiot,  and  shtul  pay  over,  invest  and  account  for  all  moneys  received 
by  him  as  such  guardian  in  the  special  proceedings,  according  to  the 
directions  of  any  court  having  authority  to  give  directions  in  the 
premises,  and  shall  observe  the  directions  of  the  court  in  relation  to 
the  said  trust,  then  this  obligation  to  be  void;  otherwise  to  remain  in 
full  force  and  virtue.  {Signatures,)     [l.  s.] 

{Add  jusUHcalion  and  acknowledgment,) 

Precedent  for  Petition  for  Sale  of  Infant's  Real  Estate  for  Payment 

of  Debts. 

IN  THE  ULSTER  COUNTY  COURT. 

To  the  County  Court  of  the  County  of  Ulster: 

The  petition  of  Claud  Snyder,  an  infant  under  the  age  of  fourteen 
years,  by  Mary  A.  Snyder,  his  mother  and  next  friend,  respectfully 
shows  to  this  court  that  your  petitioner,  Claud  Snyder,  is  an  infant, 
w^ho  became  four  years  of  age  on  December  6,  1884,  and  that  he  re- 
sides with  his  said  mother  in  the  town  of  Rosendale,  said  county  and 
JState  of  New  York;  that  said  infant  has  no  father  and  no  general 
guardian;  that  said  infant  is  the  only  child  and  heir  at  law  of  William 
Snyder,  deceased,  late  of  said  town  of  Rosendale,  who  died  intestate, 
March  17,  1883;  that  the  only  property  belonging  to  said  infant  is  the 
property  which  he  inherited  from  nis  said  father;  that  such  property, 
so  inherited  by  said  infant,  consisted  of  real  estate  as  follows:  A 
dwelliug-house  and  about  three  acres  of  land  connected  with  it  of  the 
value  of  about  $2,500;  also  a  wood  lot  in  said  town  containing  about 
seven  acres,  of  the  value  of  about  $200,  and  a  lot  of  thirty  acres  in 
said  town,  hereinafter  particularly  described,  which  is  of  the  value  of 
about  $1,500;  that  neither  of  said  lots  are  incumbered  and  now  be- 
long to  said  infant,  subject  to  the  dower  right  therein  of  Mary  A. 
Snyder,  the  mother  of  said  infant;  the  thirty-acre  lot  and  the  wood 
lot  are  unoccupied,  and  the  dwelling-house  lot  is  occupied  by  the  said 
Mary  A.  Snyder  and  said  infant;  that  the  household  furniture  of  the 
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deceased  was  not  siiflficient  in  value  to  make  up  the  $150  which  the 
widow  was  entitled  to  out  of  the  household  furniture;  that  on  Mav 
29,  1883,  the  said  widow  and  her  brother,  Stephen  S.  Mowle,  were 
appointed  administratrix  and  administrator  of  William  Snyder,  de- 
ceased, and  have  collected  in  and  converted  into  money  all  the  per- 
sonal property  of  the  deceased,  except  the  household  furniture  claimed 
by  the  widow,  and  the  same  amount  to  the  sum  of  $296.32;  that  the 
administrators  .make  no  claim  for  commissions  or  personal  expenses; 
that  the  said  administrators  have  duly  advertised  for  the  presentment 
of  claims  against  the  estate  of  the  deceased  to  be  made  to  them,  such 
advertisements  being  made  under  the  order  of  the  surrogate  of  Ulster 
countv. 

That  the  following  claims  have  been  presented,  and  which,  as  your 
petitioner  verily  believes,  constitute  all  the  debts  and  liabilities  oi  the 
deceased. 

That  said  amounts  are  stated  without  interest  being  added. 

Benjamin  F.  Snyder,  Brooklyn,  N.  Y $50  00 

Lilhe  Snyder,  BrookhTi,  N.  Y 325  00 

D.  D.  Addis  &  Son,  East  Kingston 30  40 

Eobert  Herdman,  Eddyville 20  15 

Anthony  D.  Relvca,  Creek  Locks 62  12 

Newton  Davis,  tddyville 14  30 

Geo.  C.  Smith,  Rondout 29  50 

A.  E.  Porter,  Creek  Locks 9  46 

Georffe  Milham,  Creek  Locks 9  00 

Van  Wagonen  &  Schwarman,  Creek  Locks 8  84 

Stei)hcn  S.  Mowle,  Creek  Locks 250  00 

Bills  paid  by  the  administrator  for  doctors'  bills,  funeral 

expenses  and  expenses  in  settling  the  estate 231  61 

$1,040  38 

That  of  the  personal  property,  $296.32,  the  widow  claims  as  follows, 
by  law,  the  sum  of  $150.  That  the  mother  of  the  said  infant  is  of  the 
age  of  twenty-eight  years,  and  is  willing  to  take  the  present  value  of 
her  dower  interest  in  the  real  estate,  the  sale  of  which  is  hereby  ap- 
plied for,  to  be  computed  by  the  usual  tables  fixing  such  present  value. 

That  the  said  dwelling-house  produces  an  income  of  about  $48  per 
year,  a  sum  not  more  than  sufficient  to  pay  taxes,  insurance  and 
repairs.     That  suid  wood  lot  does  not  produce  any  income. 

That  the  said  thirty-acre  lot  produces  an  income  of  about  $40  a  year. 

That  to  pay  the  aebts  of  the  said  deceased,  and  to  discharge  the 
real  estate  of  the  said  infant  from  the  lien  of  said  debts,  authority  is 
herebv  asked  to  sell  the  following  real  estate  of  said  infant,  being  the 
said  thirty-acre  lot,  and  which  lot  is  described  as  follows: 

All  that  certain  lot  or  piece  of  land  situate  and  lying  in  the  said 
town  of  Iloseudale,  and  bounded  and  described  as  follows:  On  the 
north  by  lands  of  John  McAvoy;  on  the  west  by  lands  of  Connelly  & 
Shaffer,*^  the  Hudson  River  Cement  Company,  and  George  Freston; 
on  the  south  by  lands  of  Peter  C.  Lefever  and  David  I.  Gue,  and  on 
the  east  by  lands  of  Peter  C.  Lefever,  John  Freston  and  Patrick  Low- 
rey,  containing  about  thirty  acres,  subject,  however,  to  whatever  right 
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the  Hudson  River  Cement  Company  may  have  in  said  lot.  That  the 
interest  of  the  infant  in  said  lot  is  an  estate  in  fee  tubject  to  the 
dower  of  his  mother. 

That  an  opportunity  is  now  offered  to  sell  such  real  estate  for  the 
sum  of  11,500,  which  is  supposed  to  be  a  fair  price  therefor,  and  the 
mother  of  said  infant  is  willing  to  convev  her  dower  interest  in  said 
real  estate  at  that  valuation. 

That  this  proceedmg  is  taken  to  avoid  the  expense  and  delay  of  an 
application  to  the  Surrogate's  Court  to  sell  such  real  estate  to  pay  the 
debts  of  said  William  Snyder,  deceased. 

Your  petitioner,  therefore,  prays  that  the  real  estate  above  described, 
may  be  sold  by  and  under  tne  direction  of  this  court;  that  Stephen 
S.  Mowle,  an  uncle  of  said  infant,  of  said  town  of  Rosendale,  may  be 
appointed  the  special  guardian  of  the  said  infant  with  respect  to  this 
proceeding,  and  that  all  such  proceedings  may  be  had  in  the  premises 
as  may  be  proper  and  necessary  for  that  purpose,  and  that  Peter  C. 
Lefever  and  Jacob  A.  Van  Wagonen,  both  of  said  town  of  Rosendale, 
are  proposed  as  sureties  for  the  said  Stephen  S.  Mowle,  as  such  special 
guardian,  to  join  with  him  in  a  bond  in  such  penalty  and  upon  such 
conditions  as  may  be  required. 

Dated  the  30W  day  of  April,  1885.  Mart  A.  Snydeb. 

County  of  Ulster,  ss.  : 

Mary  A.  Snyder,  of  said  county,  named  in  the  above  petition,  being 
duly  sworn,  says,  that  she  has  heard  the  foregoing  petition  read  and 
knows  the  contents  thereof;  that  the  same  is  true  to  her  own  knowl- 
edge, except  as  to  the  matters  therein  stated  to  be  alleged  on  informa- 
tion and  belief,  and  that,  as  to  those  matters  she  believes  it  to  be  true. 
Subscribed  and  sworn  to  before  me,  )  Mary  A.  Snyder. 

this  30th  day  of  April,  1880.        f 

A.  Van  Brameb, 

Notary  Puhlic. 

I  hereby  consent  to  be  appointed  the  special  guardian  for  the  above- 
named  infant,  with  respect  to  the  proceedings  and  for  the  purposes 
mentioned  in  the  above  petition.  Stephen  S.  Mowle. 

County  of  Ulster,  ss.: 

On  this  30th  day  of  April,  1885,  before  me  personally  came  Stephen 
S.  Mowle,  to  me  known,  and  known  to  me  to  be  the  person  who  signed 
the  foregoing  consent,  and  acknowledged  that  he  executed  the  same. 

A.  VAiir  Bramer,  Notary  Public. 

County  of  Ulster,  ss,: 

Peter  C.  Lefever  and  Jacob  A.  Van  Wagonen,  each  of  the  town  of 
Rosendale,  said  county,  being  each  duly  sworn,  doth  each  for  himself 
depose  and  say,  that  they  are  acquainted  with  the  above-named  infant 
and  his  pecuniary  circumstances,  and  that  the  material  facts  and  cir- 
cumstances alleged  in  the  preceding  petition  are  true,  and  that  they 
and  each  of  them  are  disinterested. 

Jacob  A.  Van  Wagonen, 
Subscribed  and  swom  to  before  me, )     Peter  0.  Lefever. 
this  2d  day  of  May,  1 886.  j 

J.  J.  Le  Fever,  Justice  of  the  Peace. 
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The  general  guardian  of  the  infant  is  the  proper  person  to  be  ap- 
pointed special  gaardian  for  sale  of  his  real  estate.  Matter  of  Wil- 
son^ 2  Paige,  412  ;  Matter  of  Lamping ^  3  id.  265.  It  was  said  in 
Matter  of  TiUoteons,  2  Edw.  113,  that  a  part  owner  with  the  infant 
of  land,  and  who  has  a  claim  against  the  latter's  share,  is  hardly  a 
proper  person  to  be  appointed  special  guardian,  but  the  fact  that  the 
relative  petitioning  for  his  own  appointment  as  special  guardian  was 
a  creditor  of  the  infant,  and  that  his  claim  grew  out  of  a  volunteer 
expense  so  incurred,  does  not  raise  a  jurisdictional  question.  Any 
error  of  the  court  in  this  respect  is  to  be  corrected  by  appeal  or  di- 
rect proceeding  to  vacate.  Battell  v.  Torrej/y  65  N.  Y.  294.  A 
special  guardian  appointed  to  sell  infant's  real  estate  cannot  convey 
such  property  to  himself ;  where  he  has  done  so  in  good  faith,  the 
defect  may  be  cured  by  opening  the  proceeding  and  conveying  to  a 
^hird  person.     Bvderus  v.  Immeny  20  Week.   Dig.  88. 

Rule  57  provides  as  follows : 

Rule  57.  Unless  the  court  otherwise  specially  directs,  the  security  required  on 
a  sale  of  the  real  estate  of  an  infant  shall  be  a  bond  of  the  guardian,  with  two 
sufficient  sureties,  in  a  penalty  of  double  the  value  of  the  premises,  including 
the  interest  on  such  value  during  the  minority  of  the  infant,  each  of  which  sure- 
ties shall  be  worth  the  penalty  of  the  bond  over  and  above  all  debts,  which  bond 
shall  be  duly  acknowledged  and  accompanied  with  affidavits  of  justification  made 
by  the  sureties,  or  a  similar  bond  of  the  guardian  only,  secured  by  a  mortgage  on 
improved  and  unincumbered  real  estate  within  the  State,  of  the  value  of  the  pen- 
alty of  the  bond. 

Where  real  estate  was  ordered  sold  for  the  benefit  of  five  in- 
fants, the  guardian  giving  each  infant  a  separate  bond,  it  was  held 
that  the  sureties  should  qualify  in  the  aggregate  penalties  of  the 
several  bonds.  Anonymouey  4  How.  414.  The  security  cannot  be 
dispensed  with,  although  the  petition  sets  forth  the  inability  of  the 
infants  to  procure  such  security.  MaMer  of  ThomSy  1  Edw.  Ch.  507. 
The  rule  held  that  if  the  bond  is  not  given  and  filed  at  the  time  of  ap- 
plying for  leave  to  mortgage,  it  cannot  subsequently  be  given  in  pur- 
suance of  an  order  of  the  court,  a  mortgage  so  given  is  void,  m  Agri- 
cultural Ins.  Co.  v.  Barnardy  26  Hun,  302 ;  is  reversed,  S.  C,  96 
N.  Y.  525.  A  bond  of  a  guardian  is  hot  void  because  given  before 
application  is  made  to  the  court  in  the  matter,  especially  where  the 
approval  and  tiling  were  subsequent  to  the  application,  (^vter  v. 
Sproa;ty  22  Hnn,  146. 

§  2353.  Upon  a  breach  of  the  condition  of  a  bond,  given  as  prescribed  in  either 
of  the  last  two  sections,  the  court  must  direct  it  to  be  prosecuted  for  the  benefit 
of  the  person  injured. 
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It  is  a  breach  of  the  condition  of  a  bond  where  the  special 
guardian  fails  to  make  and  file  a  report  of  the  actual  disposition  of 
the  remainder  of  the  moneys,  after  paying  out  the  sums  directed  by 
the  court.  There  is  no  warrant  for  the  application  of  such  moneys 
except  the  express  authority  of  the  court.  Hunt  v.  Hunt^  58  N. 
Y.  666.  Before  an  action  can  be  maintained  at  law  against  the 
sureties  upon  a  bond  given  upon  the  appointment  of  a  special  guard- 
ian, the  guardian  must  be  called  to  account  and  ordered  to  pay  over 
by  a  court  of  competent  jurisdiction,  but  the  sureties  are  not  neces- 
sary parties  to  the  proceedings  in  which  the  order  for  payment  is 
made.  Brown  v.  Balde^  3  Lans.  283 ;  affirmed  as,  Brown  v.  Snell^ 
57  N.  Y.  286.  Where  the  guardian  is  cited  and  fails  to  appear,  and 
an  order  is  made  fixing  a  sum  in  his  hands,  an  action  can  be  main- 
tained against  his  sureties.  Center  v.  SprocUy  22  Hun,  146.  Where 
an  order  is  made  requiring  the  special  guardian  of  an  infant  to 
mortgage  its  real  estate  and  apply  the  proceeds  thereof  to  the  pay- 
ment of  certain  specified  debts,  he  cannot,  after  having  received  the 
money,  refuse  to  pay  any  of  the  debts,  on  the  ground  that  the  in- 
fant is  not  liable  for  it.  When  the  guardian  renders  an  account  of 
his  proceedings,  and  procures  an  order  confirming  the  report  with- 
out notice  to  the  creditor  whose  claim  he  has  refused  and  neglected 
to  pay,  such  order  furnishes  him  no  protection,  and  the  same  will, 
on  application  of  the  creditor,  be  vacated  and  the  guardian  directed 
to  pay  him  the  amount  in  his  hands,  applicable  to  the  payment  of 
his  claim,  with  interest  from  date  of  order  of  confirmation.  Matter 
of  Lavipmcmy  22  Hun,  237. 

§  2854.  Upon  the  presentation  of  the  petition,  and  the  filing  of  the  bond,  the 
court  mast  make  an  order,  appointing  a  suitable  person  a  referee,  to  inquire  into 
the  merits  of  the  appUcation.  The  referee  must  examine  into  the  truth  of  the 
allegations  of  the  petition;  hear  the  allegations  and  proofs  of  all  persons  inter- 
ested in  the  property,  or  otherwise  interested  in  the  application;  and  report  his 
opinion  thereupon,  together  with  the  testimony,  with  all  convenient  speed. 

It  was  held  in  Matter  of  Mclhyaine^  15  Abb.  91,  that  the  court 
could  in  a  clear  case  dispense  with  the  order  of  reference  in  pro- 
ceedings to  sell  infants'  real  estate,  but  In  the  Matter  of  Valentine^ 
a  Lunatic,^  72  N.  Y.  184,  it  was  held,  concurring  with  views  ex- 
pressed in  BatteU  v.  Torrey^  65  id.  294,  and  reversing  10  Hun,  83, 
as  to  iflfants'  real  estate,  that  the  requirement  of  the  statute  as  to 
reference  is  substantial,  and  cannot  be  dispensed  with.  An  omission 
to  refer  constitutes  a  fatal  defect  in  proceedings  under  the  statute. 
A  purchaser  under  such  defective  proceedings  may  move  to  have 
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his  title  perfected  by  new  or  amended  proceedings,  or  to  have  the 
purchase-money  refunded. 

Order  Appointing  Special  Guardian,  and  Referee, 

At  a  term  of  the  Ulster  County  Court,  held  at  the  judge's  chambers, 
in  the  city  of  Kingston,  on  the  12th  day  of  July,  1887: 

Present  —  Hon.  William  S.  Kenyon,  County  Judge, 

In  the  Matter  of  the  Petition  of  Cor- 
nelia DuBois,  an  Idiot,  for  the  sale  of 
lands. 


J 


On  reading  and  filing  the  petition  of  Cornelia  DuBois,  of  Marble- 
town,  said  county,  an  idiot,  by  Thomas  Snyder,  the  committee  duly 
appointed  of  her  person  and  estate  duly  executed,  praying  for  the  sale 
of  certain  premises  therein  described,  and  setting  forth,  among  other 
things;  that  said  premises  produce  only  a  small  income,  that  the  idiot 
needs  the  proceeds  of  said  sale  for  her  support  and  to  pay  bills  against 
her  for  her  support  in  the  past;  that  the  interest  of  said  idiot  in  said 
premises  is  an  undivided  interest,  and  the  other  owners  wish  to  sell; 
and  that  a  sale  of  such  premises  would  be  more  for  the  interests  of 
such  idiot  and  all  concerned,  which  said  petition  is  duly  verified  and 
supported,  as  to  its  material  facts  and  circumstances,  by  the  affidavits 
of  two  disinterested  persons,  and  praying  for  the  appointment  of  Thomas 


attorney  for  said  petitioner. 

It  is  ordered,  that  the  said  Thomas  Snyder,  on  his  executing  the 
bond  required  by  law  in  the  penal  sum  of  %12,000,  with  two  sufficient 
sureties,  approved  as  to  its  form,  sufficiency  and  execution  by  a  justice 
of  this  court,  or  the  county  judge  of  the  county  of  Ulster,  by  his 
approbation  indorsed  thereon,  and  filing  the  same  with  the  clerk  of 
the  county  of  Ulster,  be  and  he  is  hereby  appointed,  on  such  condi- 
tions, special  guardian  of  the  said  idiot,  with  respect  to  the  pro- 
ceedings. 

And  it  is  further  ordered,  that  it  be  referred  to  Walter  S.  Freden- 
])urgh,  who  is  hereby  appointed  a  referee  to  inquire  into  the  merits  of 
the  application;  to  examine  the  said  petition;  hear  the  allegations  and 
proof  of  all  persons  interested  in  the  property,  or  otherwise  interested 
m  the  application,  and  report  his  opinion  thereon,  together  with  the 
testimony,  with  all  convenient  speed. 

And  it  is  further  ordered,  that  no  proceedings  shall  be  had  upon 
such  reference  until  the  guardian  produces  a  certificate  of  the  said 
clerk,  that  the  requisite  security  has  been  duly  proved  or  acknowl- 
edged, and  filed  agreeably  to  the  order  of  the  court,  and  showing  the 
name  of  the  officer  by  whom  the  same  was  approved,  and  that  said 
certificate  be  annexed  to  the  report. 

Wm.  S.  Kekyon, 

Ulster  County  Judge, 


424    Fbookbdings  fob  Disposition  of  Keal  Pbopebty  of  Infant. 

Referee^s  Report, 
ULSTEK  COUNTY  COURT. 


In  the  Matter  of  the  Petition  of  Cor- 
nelia DuBois,  an  Idiot,  for  leave  to 
sell  real  estate. 


County  Clerk's  Office,  ) 

County  of  Ulster,  )  ^^' ' 

I  do  hereby  certify  that  the  security  required  by  the  order  of  this 
court  made  on  the  12th  day  of  July,  1887,  iu  the  above  matter,  to  be 
given  by  Thomas  Suyder,  named  as  special  guardian  therein,  has  been 
acknowledged  and  duly  approved  by  William  S.  Kenyon,  county  judge, 
and  filed  in  my  office,  agreeably  to  the  order  of  this  court. 

Dated  the  I8th  day  of  July^  1887. 

[l.  s.]  '  Israel  Snydbb,  Clerk. 

ULSTER  COUNTY  COURT. 


In  the  Matter  of  the  Petition  of  Cor- 
nelia DuBois,  an  Idiot,  for  leave  to 
sell  real  estate. 


In  pursuance  of  an  order  of  this  court,  made  in  the  above  matter, 
on  the  12th  day  of  July,  1887,  by  which  it  was  referred  to  me,  the 
subscriber,  as  referee,  to  inquire  into  the  merits  of  the  application;  to 
examine  into  the  truth  of  the  allegations  of  the  petition ;  hear  the 
allegations  and  proofs  of  all  persons  interested  in  the  propertj,  or 
otherwise  interested  in  the  application,  and  report  my  opinion 
thereon,  together  with  the  testimony,  with  all  convenient  speed, — 
After  being  duly  sworn  as  such  referee,  I  do  report,  that  the  said 
special  guardian  has  produced  before  me  the  certificate  required  by 
said  order,  that  the  requisite  security  has  been  duly  acknowledged 
and  approved  and  filed,  and  that  I  have  proceeded  to  examine  into 
the  truth  of  the  allegations  of  the  petition;  have  heard  the  allega- 
tions and  proofs  of  all  persons  interested  in  the  property,  or  other- 
wise interested  in  the  application,  and  I  do  report  that  the  same 
have  all  been  sufficiently  proved,  and  that  I  am  satisfied  that  all  the 
material  facts  stated  in  the  said  petition  are  true,  and  that  a  sale  of 
the  real  estate  belonging  to  the  said  idiot  would  be  for  the  benefit  of 
said  idiot,  and  that  the  reasons  for  my  opinion  are : 

Tliat  the  interest  of  said  idiot  in  the  premises  is  an  undivided  inter- 
est; that  the  other  tenants  in  common  wish  to  sell  and  have  entered 
into  a  contract  to  sell  their  interest  in  said  premises. 

That  the  idiot  has  no  income  or  means  of  support,  and  needs  the 
proceeds  of  the  sale  of  the  premises  for  her  support,  and  to  pay  bills 
for  her  support  in  the  past;  that  the  premises  yield  only  a  small 
income,  and  insufficient  to  furnish  a  support  for  said  idiot. 

W.  S.  Fredenburgh,  Referee. 

Indorsed:  — *'  Ulster  County  Court  —  In  the  Matter  of  the  Petition 
of  Cornelia  DuBois,  an  idiot,  for  the  sale  of  lands." 
1887,  July  18,  Read  on  motion.  Wm.  S.  Kenyon, 

Ulster  County  Judge. 
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Precedent  for  Referee^  8  Report,  Sale  of  InfanVs  Real  Estate  for  Pay" 

ment  of  Debts, 

ULSTER  COUNTY  COURT. 

In  the  Matter  of  the  Petition  of  Claud  i 
Snvder,  an   Infant,   for  the  sale  of  J- 
lands.  I 

• J 


County  Clerk's  Office,  )       . 
County  of  Ulster,         f  ^^' ' 

I  do  hereby  certify  that  the  security  required  by  the  order  of  this 
court,  made  on  the  2d  day  of  May,  1885,  in  the  above  matter,  to  be 
given  by  Stephen  S.  Mowle,  named  as  special  guardian  therein,  has 
been  acknowledged  and  duly  approved  by  William  S.  Kenyon,  judge 
of  Ulster  county,  and  filed  in  my  office,  agreeably  to  the  order  of  this 
court. 

Dated  the  Uh  day  of  May,  1885.  M.  S.  Decker, 

[l.  s.  ]  Deputy  Clerk, 

ULSTER  COUNTY  COUET. 


In  the  Matter  of  the  Petition  of  Claud 
Snyder,  an  Infant,  for  the  sale  of 
lands. 


In  pursuance  of  an  order  of  this  court,  made  in  the  above  matter, 
on  the  2d  day  of  May,  1885,  by  which  it  was  referred  to  me,  the  sub- 
scriber, as  referee,  to  inquire  into  the  merits  of  the  application;  to 
examine  into  the  truth  of  the  allegations  of  the  petition;  hear  the 
allegations  and  proofs  of  all  persons  interested  in  the  property,  or 
otherwise  interested  in  the  application,  and  report  my  opinion  thereon, 
together  with  the  testimony,  with  all  convenient  speed, — After  being 
duly  sworn  as  such  rel'eree,  1  do  report  that  the  said  special  guardian 
has  produced  before  me  the  certiticate  required  by  said  order;  that 
the  requisite  security  has  been  duly  acknowledged  and  approved  and 
filed,  and  that  I  have  proceeded  to  examine  into  the  truth  of  the  alle- 
gations of  the  petition;  have  heard  the  allegations  and  proofs  of  all 
persons  interested  in  the  property,  or  otherwise  interested  in  the  ap- 
plication, and  I  do  report  that  the  same  have  all  been  sufficiently 
proved,  and  that  I  am  satisfied  that  all  the  material  facts  stated  in  the 
said  petition  are  true,  and  that  a  sale  of  the  real  estate  belonging  to 
the  said  infant  would  be  for  the  benefit  of  said  infant,  and  that  the 
reasons  for  my  opinion  are: 

That  William  Snyder,  father  of  said  infant,  died  intestate  at  Creek 
Locks,  Ulster  county,  X.  Y.,  on  or  about  March  17,  1883,  seized  in 
fee  of  about  three  acres  of  land  at  Creek  Locks,  with  dwelling-house 
thereon  in  which  he  lived  at  the  time  of  his  death,  also  a  wood  lot 
of  about  seven  acres,  situate  in  the  town  of  Rosendale,  Ulster  county, 
N.  Y.;  also  a  lot  of  land  comprising  about  thirty  acres,  situate  in  the 
town  of  Rosendale  aforesaid,  and  leaving  Mary  A.  Snvder,  widow, 
laud  Snyder,  then  of  the  age  of  two  years,  and  Frank  Snyder, 
"^  ge  of  six  months,  sole  heirs  at  law  him  surviving. 
54 


42ti     Proceedings  fok  Disposition  of  Heal  Property  of  Infant. 

That  letters  of  administration  were  thereafter  issued  upon  his  es- 
tate to  his  widow,  Mary  A.  Snyder,  and  Stephen  S.  Mowle,  and  that 
they  have  converted  all  tne  personal  property  of  their  said  intestate  into 
money,  except  the  household  furniture,  which  does  not  exceed  in 
value  $150,  and  that  the  proceeds  of  such  personal  property,  in  the 
aggregate,  amounts  to  $296.32. 

That  the  said  widow,  Mary  A.  Snyder,  claims  ana  will  take  the 
$150  allowed  her  by  law  out  of  the  said  sum  of  $296.32,  and  that  the 
administrators  have  agreed  and  will  release  their  claims  for  fees  and 
charges  against  the  said  estate,  which  will  leave  in  their  hands  the  sum 
of  $146.32  for  the  payment  of  debts  and  the  expenses  of  administra- 
tion. That  said  administrators  have  advertised  for  creditors  to  present 
their  claims  against  the  estate  of  said  William  Snyder,  intestate,  and 
that  the  time  for  the  presentation  of  such  claims  has  expired,  and 
that  the  following  claims  have  been  presented  and  are  valid  and  sub- 
sisting debts  against  said  decedent's  estate,  and  are  just  demands 
and  owing: 

Benjamin  F.  Snyder,  Brooklyn,  N.  Y $50  00 

Lillie  Snyder,  Brooklyn,  N.  Y 325  00 

D.  D.  Addis  &  Sons,  East  Kingston,  N.  Y 30  40 

Anthony  D.  Eelyea,  Creek  Locks,  N.  Y 62  12 

George  C.  Smith,  M.  D.,  Eondout,  K  Y 29  50 

A.  E.  Porter,  Creek  Locks,  N.  Y 9  46 

George  Milham,  Creek  Locks,  N".  Y 9  00 

Van  Wagoner  &  Schawarman,  Creek  Locks,  N.  Y 8  84 

Stephen  S.  Mowle,  Creek  Locks,  N.  Y 250  00 

Robert  D.  Herdman,  Eddyville,  N.  Y 6  61 

Newton  Davis 14  30 


$795  23 


That  besides  the  above  claims  of  $795.23,  the  administrators  have 
advanced  out  of  their  own  funds  and  paid  valid  and  subsisting  debts 
against  said  decodent^s  estate  as  follows: 

Kingston   Daily    Leader,  for  publishing  notice  to   present 

claims $13  25 

Deed  for  cemetery  lot 15  00 

.Fohn  Newkirk,  Wm.  Snyder's  funeral 37  00 

George  L.  Wachmeyer,  Frank  Snyder's  funeral 27  00 

Town  tax  on  real  estate,  1883  . . .'. 33  76 

Town  tax  on  real  estate,  1884 20  10 

School  tax,  1883 7  00 

Louis  Wooster,  carriages  for  funeral 1 5  00 

Insurance  on  property 10  50 

Tombstone,  Osterhoudt  &  Dart 53  00 


$231  61 


That  the  funeral  charges  are  just  and  reasonable,  and  that  the 
above  amount  of  $231.61  is  now  justl)-  due  and  owing  to  Stephen  S. 
Mowle,  of  Creek  Locks,  Ulster  county,  N.  Y.,  who  has  advanced  the 
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money  out  of  his  own  funds  to  take  up  said  claims,  and  that  he  holds 
them  against  the  estate  of  said  decedent. 

That  the  debts  against  said  estate  amount,  in  the  aggregate,  exclu- 
sive of  interest,  to  the  sum  of  $1,026.84,  and  that  none  of  them  are 
secured  by  any  judgment  or  mortgage  which  is  a  lien  upon  decedent's 
real  property. 

That  the  net  proceeds  of  the  personal  property  of  said  decedent's 
estate  will  pay  $146.32  of  said  debts,  leaving  $880.52  unpaid  and  un- 
provided for.  That  the  said  sum  of  $880.52  is  chargeable  upon  said 
decedent's  real  estate,  the  real  estate  of  said  infant. 

That  since  the  death  of  the  said  William  Snyder,  intestate,  his  son, 
Frank  Snvder,  has  died,  leaving  the  infant,  Claud  Snyder,  sole  heir 
at  law  of  liis  estate,  subject  to  the  right  of  dower  and  life  estate  of 
said  Mary  A.  Snyder  therein.  That  the  annual  income  of  all  the  above 
real  estate  is  less  than  $100  annually,  against  which  there  are  charges 
of  taxes  and  insurance,  and  that  the  estate  has  no  funds,  nor  has  sjiid 
infant  wherewith  to  pay  said  debts,  nor  is  there  any  way  to  pay  and 
discharge  said  debts  except  the  sale  of  a  part  of  said  decedent's  real 
estate,  or  so  much  thereof  as  may  be  necessary  to  payment  of  debts. 

That  Stephen  S.  Mowle,  special  guardian  of  said  infant,  has  been 
offered  $1,500  for  the  thirty-acre  lot  above  mentioned,  $800  thereof  to 
be  paid  in  cash  at  the  signing  of  the  contract,  and  the.  balance  of 
$700  to  be  paid  October  1,  1885,  upon  the  delivery  of  the  deed,  and 
that  Mary  A.  Snyder,  the  mother  of  said  infant,  who  is  twenty-eight 
years  of  age,  is  willing  to  unite  in  the  deed  at  that  valuation,  and 
take  a  gross  sum  in  lieu  of  her  dower  and  life-estate  therein.  And  I 
do  further  report  that  it  will  be  to  the  best  interest  of  the  said  Claud 
Snyder  to  sell  the  said  thirty-acre  lot  for  the  said  sum  of  $1,500,  and 
that  said  sum  is  a  fair  and  good  price  for  said  lot,  and  that  to  sell 
said  lot  in  these  proceedings  will  avoid  the  expense  and  delay  of  an 
application  to  the  Surrogate's  Court  for  leave  to  sell  such  real  estate 
to  pay  the  debts  of  said  William  Snyder,  deceased,  together  with  the 
expenses  of  administration. 

I  do  further  report  that  $331.95  is  the  purchasing  or  gross  value  of 
the  right  of  dower  of  Mary  A.  Snyder  in.  the  said  premises,  or  the 
proceeds  thereof  at  the  valuation  of  $1,500. 

I  do  further  report  that  the  said  sum  of  $880.52  is  the  aggregate  of 
amount  of  the  claims  against  said  estate  (exclusive  of  interest),  and 
that  the  same  should  be  paid  from  the  proceeds  of  said  sale  after  the 
payment  of  the  dower  interest  of  the  said  Mary  A.  Snyder,  aforesaid. 

And  I  do  further  report  that  $95.44  is  the  purchasing  or  gross  value 
of  the  life  interest  of  Mary  A.  Snyder,  aforesaid,  as  the  mother  of 
Frank  Snyder,  deceased,  in  the  said  premises,  or  the  proceeds  thereof 
at  the  valuation  of  $1,500,  after  deducting  the  dower  interest  afore- 
said, and  the  payment  of  the  debt  aforesaid.  And  I  do  further  report 
the  balance  of  the  proceeds  of  said  sale  is  the  money  of,  and  belongs 
to  said  infant,  Claud  Snyder.     All  of  which  is  respectfully  submitted. 

Dated  May  13,  1885.  De  Witt  Roosa, 

Referee. 

Rale  56.  The  referee  appointed  on  sucli  petition  must  report  as  to  whether  a 
sale,  mortgage  or  lease  of  the  premises  (or  any  portion,  and  what  portion  thereof) 
would  be  beneficial  to  the  infant^  lunatic,  idiot  or  habitual  drunkard,  and  the 
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X>articular  reason  therefor,  and  whether  the  infant,  lunatic,  idiot  or  habitual 
drunkard  is  in  absolute  need  of  having  some,  and  what  portion  of  the  proceeds  of 
such  sale,  mortgage  or  lease,  for  the  purpose  provided  in  section  two  thousand 
three  hundred  and  forty-eight  of  the  Code,  in  addition  to  what  he  might  earn  by 
his  own  exertions;  and  such  referee  shall  also  ascertain  and  report  the  value  of 
the  property  or  interest  to  be  disposed  of,  specifically,  as  to  each  separate  lot  or 
parcel,  and  whether  there  is  any  person  entitled  to  dower  or  life  estate,  or  estate 
for  years  in  the  premises,  and  the  terms  and  conditions  on  which  it  should  be 
sold. 

And  the  referee's  report  shall  give  such  further  facts  as  are  neces- 
sary or  proper  on  the  application.  The  facts  shall  be  proved  on 
such  reference  by  evidence  of  at  least  two  disinterested  persons,  in 
addition  to  that  of  the  petitioner,  and  the  report  shall  not  refer  to 
the  petition  or  any  other  paper  for  a  statement  of  fact.  Under  the 
Chancery  practice,  it  was  sufficient  for  the  referee  to  briefly  state  the 
facts,  and  state  that  he  found  the  allegations  of  the  petition  to  be 
true.  Matter  of  MorreU^  4  Paige,  44.  But  under  the  rule  as  it 
now  stands,  an  order  directing  the  real  estate  of  an  infant  to  bo 
mortgaged  for  the  payment  of  its  debts  should  contain  a  statement 
of  the  objects  to  which  the  avails  are  to  be  applied,  and  should  not 
refer  to  any  other  paper  for  a  specification  of  such  objects.  The 
report  of  the  referee  in  such  proceedings  should  also  specify  such 
objects  and  should  not  refer  to  the  evidence  for  a  statement  thereof. 
Mattel*  of  Lamprnan^  22  Hun,  241. 

A  deed  reciting  the  appointment  of  a  guardian  for  infants,  in 
which  they  were  named  as  parties  of  the  first  part  without  the 
guardian's  name  being  mentioned,  and  which  was  executed  and  ac- 
knowledged by  infants  and  by  guardian  without  the  addition  of  his 
title  to  his  signature,  indicating  the  character  in  which  he  was  act- 
ing, is  not  such  a  conveyance  as  the  purchaser  is  bound  to  ac- 
cept. Matter  of  Hyatt^  11  N.  Y.  52.  But  where  an  order  of 
Chancery  adjudged  that  the  special  guardian  who  signed  the  petition 
should  execute  a  sufficient  conveyance  of  the  interest  of  the  infants, 
and  a  deed  was  executed  by  him  in  his  own  name,  as  special  guar- 
dian, the  names  of  the  infants  appearing  in  the  deed,  it  was  held  to 
he  in  proper  form,  and  that  it  was  not  necessary  to  have  it  executed 
ill  the  names  of  the  infants.     Cole  v.  Gourlay^  79  N.  Y.  527. 

§  2355.  Upon  the  filing  of  the  referee's  report,  and  after  examining  into  the 
matter,  the  court  must  make  a  final  order  upon  the  application.  In  a  proper  case, 
a  final  order,  confirming  the  referee's  report,  must  direct  that  the  real  property, 
or,  term,  estate,  or  other  interest  in  real  property,  or  a  part  thereof,  as  is  neces- 
sary, or  as  justice  requires,  be  mortgaged,  let  for  a  term  of  years,  sold,  or  con- 
veyed, by  the  special  guardian,  appointed  as  prescribed  in  this  title,  or  by  the 
committee  of  the  property  of  the  lunatic  or  other  incompetent  person.     The  final 
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order  may  also  contain  such  directions,  respecting  the  time,  manner,  and  condi- 
tions of  a  sale  of  conveyance  directed  thereby,  as  the  court  thinks  proper  to  in- 
sert therein. 

The  codifiers,  in  explaining  this  section,  call  attention  to  the  pro- 
visions made  for  disposing  of  the  property  of  an  infant  by  four  dif- 
ferent methods.  "  The  first  two  by  mortgage  or  lease  call  for  no  par- 
ticular remarks ;  with  respect  to  the  remaining  methods  by  sale  or 
conveyance,  the  fonner  includes  the  latter,  but  the  converse  of  the 
proposition  is  not  true,  and  the  word  *  or  *  has,  therefore,  been  inter- 
posed between  '  sold '  and  '  conveyed,'  because,  where  a  sale  is  or- 
dered, for  instance,  to  pay  debts,  the  court  does  not  order  a  convey- 
ance until  after  the  sale  is  reported,  and  where  property  held  in 
trust  18  to  be  conveyed,  or  a  contract  of  sale  is  to  be  specifically  per- 
formed, the  only  thing  remaining  to  be  done  by  the  court  is  to  order  a 
conveyance  and  determine  the  conditions,  if  any,  upon  the  perform- 
ance of  which  it  is  to  be  made." 

Order  for  Guardian  to  Contract 

At  a  term  of  the  Ulster  County  Court,  held  at  the  judge's  chambers, 

in  the  city  of  Kingston,  on  the  18th  day  of  July,  1887: 
Present  —  fion.  William  S.  Kenyon,  County  Judge, 

In  the  Matter  of  the  Petition  of  Cor- 
nelia DuBois,  an  Idiot,  for  leave  to 
sell  real  estate. 


On  reading  and  filing  the  report  of  Walter  S.  Fredenburgh,  referee 
appointed  in  the  above  matter  by  this  court,  bearing  date  the  18th 
day  of  July,  1887,  from  which  it  appears  satisfactorily  to  this  court, 
that  a  sale  of  the  estate,  right  and  interest  of  said  idiot  in  the  premi- 
ses referred  to,  and  the  sale  of  which  is  asked  for  in  the  petition  in 
this  proceeding,  is  required  by  the  interest  of  such  idiot,  and  for 
reasons  and  circumstances  in  such  report  stated,  and  that  the  interests 
of  all  concerned  will  be  promoted  thereby;  on  motion  of  William  T. 
Holt,  attorney  for  said  petitioner,  it  is 

Ordered,  that  the  said  report  be  and  the  same  is  hereby  confirmed . 

And  it  is  further  ordered,  that  Thomas  Snyder,  the  special  guar- 
dian for  said  idiot,  be  and  he  is  hereby  authorized  and  empowered  to 
contract  for  the  sale  and  conveyance  of  all  the  right,  title  and  interest 
of  the  said  idiot  in  and  to  such  real  estate,  subject  to  the  approbation 
of  this  court,  but  not  for  a  sum  less  than  the  sum  specified  by  said 
referee  in  his  report  as  the  value  thereof,  and  upon  the  terms  and  con- 
ditions in  said  report  specified. 

And  it  is  further  ordered,  that  before  executing  any  deed  or  instru- 
ment of  conveyance  of  the  said  premises  to  the  purchaser  thereof, 
the  said  guardian  report  to  this  court,  upon  oath,  the  terras  and 
conditions  of  the  agreement  made  by  him  for  the  sale  of  such  prem- 
ises, and  the  name  of  the  purchaser. 

William  S.  Kekyon,  Ulster  County  Judge. 
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§  2356.  Before  a  sale,  mortgage,  or  lease  can  be  made,  pursuant  to  the  final 
order,  tlie  special  guardian,  or  the  committee,  must  enter  into  an  agreement  there- 
for, subject  to  the  approval  of  the  court;  and  must  report  the  agreement  to  the 
court,  under  oath.  Upon  the  confirmation  thereof,  by  the  order  of  the  court,  he 
must  execute,  as  directed  by  the  court,  a  deed,  mortgage,  or  lease.  Where  the 
final  order  directs^  the  execution  of  a  conveyance  in  the  first  instance,  for  the 
purpose  of  fulfilling  a  contract,  or  because  the  property  is  held  by  way  of  mort- 
gage, or  in  trust  only,  the  guardian  or  committee,  executing  the  conveyance, 

must  report  the  conveyance  to  the  court,  under  oath. 

« 

It  is  requisite  that  the  special  guardian  of  an  infant  enter  into  an 
agreement  in  writing,  with  the  purchaser  of  the  real  estate,  stating 
the  terms  of  sale.  Matter  of  Hazard^  9  Paige,  865.  In  Agricul- 
tural Insurance  Go.  v.  Barnard,  26  Hun,  302,  it  was  held  that  a 
mortgage  given  by  order  of  the  court  was  void,  because  no  report  of 
agreement  to  mortgage  was  made  by  the  court  before  the  execution 
of  the  mortgage,  citing  StiUwdl  v.  Sioarthout,  81  N".  Y.  109,  and 
Battell  V.  Torrey,  65  id.  294,  both  of  which  decisions  should  be 
examined  by  the  practitioner  in  this  connection,  in  view  of  the  fact 
that  the  case  first  cited  was  reversed.  96  N.  Y.  525.  The  syllabus 
on  reversal  states  the  decision  as  holding  that  the  requirement  that, 
in  case  of  sale,  the  sale  shall  be  reported  to  the  court  on  oath  of  the 
committee,  and  confirmed  by  the  court  before  a  conveyance  is  exe- 
cuted, does  not  apply  to  a  mortgage,  but  the  opinion  scarcely  goes  to 
that  point.  That  decision  holds  among  other  things,  that  the  filing 
of  a  petitioii  which  shows  the  valid  debt  of  a  lunatic  requiring  the 
disposition  of  his  property  to  enable  his  committee  to  pay,  vests  the 
court  with  jurisdiction  of  the  subject-matter  under  the  act,  and  such 
jurisdiction  would  not  bo  divested  by  subsequent  irregularities  in 
the  proceeding  unless  they  were  taken  in  violation  of  some  express 
provision  of  statute.  >  It  is  also  held  failure  to  file  a  bond  is  not 
a  jurisdictional  defect.  In  Battell  v.  Torrey,  65  N.  Y.  294,  it  was 
held  that  in  case  of  an  infant  the  right  to  execute  a  mortgage  is  by 
tlie  statute  regulating  such  proceedings  made  to  depend  upon  a  con- 
firmation by  the  court  of  the  agreement  reported,  and  it  was  held 
neceasary.  It  is  probable  that  the  different  decisions  are  based  upon 
a  difference  in  the  statutes,  but  as  the  statute  now  says  as  to  the  bond 
and  the  agreement  that  they  m.a8t  be  made,  it  would  be  unsafe  to 
omit  either.  The  decisions  cited  were  under  the  Revised  Statutes. 
Other  owners  may  join  with  the  infant  in  the  contract.  O^BeiUy  v. 
IGnrj,  28  How.  408. 
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Agreement  to  Sell. 
ULSTER  COUNTY  COURT. 

In  the  Matter  of  the  Petition  of  Cor- 
nelia DuBois,  an  Idiot,  for  leave  to 
sell  real  estate. 


In  pursuance  of  an  order  of  this  court  made  in  the  above  matter  on 
the  18th  day  of  July,  1887,  I,  the  subscriber,  the  special  guardian 
therein  named,  do  report,  that  I  have  entered  into  an  agreement  (sub- 
ject to  the  approval  of  this  court),  for  the  sale  of  all  the  right,  title 
and  interest  of  the  above-named  idiot,  in  and  to  the  premises  mentioned 
in  such  order  and  in  the  petition  in  this  matter,  with  George  T.  Wood, 
of  Marbletown,  said  county,  upon  the  following  terms  and  conditions: 
the  said  George  T.  Wood  to  pay  therefor  the  sum  of  1600  cash,  on 
obtaining  a  good  title  to  the  whole  premises,  of  which  this  is  the  un- 
divided one-third,  which  agreement  is  hereto  attached. 

And  I  do  further  report,  that  the  terms  and  conditions  on  which  I 
have  made  such  agreement,  subject  to  the  approbation  of  this  court, 
are  the  best  terms  upon  which  Icould  sell  the  said  property,  and  that, 
in  my  opinion,  the  security  above  mentioned  will  be  ample  security  for 
the  payment  of  the  balance  of  the  purchase-money  not  paid  down  and 
the  interest  thereon. 

Dated  the  18/A  day  of  July,  1887.  Thomas  Snyder. 

County  of  Ulster,  sa.: 

Thomas  Snyder,  the  special  guardian  above  named,  being  duly 
sworn,  says  he  has  heard  read  the  foregoing  report  by  him  subscribed, 
and  knows  the  contents  thereof,  and  that  the  same  is  true  to  his 
knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief,  and  that  as  to  those  matters  he  believes  it  to 
be  true. 

Subscribed  and  sworn  to  before  me, )  Thomas  Snyder, 

this  18th  day  of  July,  1887.        f 

V.  B.  Van  Waqonen,  Notary  Public. 

Report  of  Special  Guardian  of  Agreement  to  Sell. 

This  agreement  made  and  entered  into  this  1 8th  day  of  July,  1887, 
by  and  between  Thomas  Snyder,  the  special  guardian  of  Cornelia  Du 
Bois,  an  idiot,  of  Marbletown,  of  the  first  part;  and  George  T.  Wood, 
of  the  same  place,  of  the  second  part.  The  party  of  the  first  part  to 
sell  and  convev  to  the  party  of  the  second  part,  in  consideration  of  the 
sum  of  $600,  tlie  premises  described  in  the  petition  in  this  proceeding, 
and  the  party  of  the  second  part  to  take  said  premises^  at  said  price, 
as  soon  as  he  is  furnished  a  good  title  to  the  whole  premises,  of  whicli 
the  premises  in  question  is  an  undivided  one-third.  Price  to  be  paid 
when  deed  delivered. 

In  witness  whereof  the  parties  hereto  have  set  their  hand  and  seals, 
the  day  and  year  first  above  written.  Thomas  Snyder, 

Special  Guardian  for  Cornelia  DtiBois, 

In  presence  of  C' 

R.  Bernard.  George  T.  Wood. 
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Order  of  ConfirfnatioUy  Sale  Idiofs  Real  Estate. 

At  a  term  of  the  Ulster  County  Court,  lield  at  the  judge's  chambers, 

in  the  city  of  Kingston,  on  the  18th  day  of  July,  1887: 
Present  —  Hon.  William  S.  Kenyon,  County  Judge. 

In  the  Matter  of  the  Petition  of  Cor- 
nelia DaBois,  an  Idiot,  for  leave  to 
sell  real  estate. 


On  reading  and  filing  the  report  of  Thomas  Snyder,  the  special 
guardian  of  the  idiot  above  named,  made  in  pursuance  of  an  order  of 
this  court,  dated  the  18th  day  of  July,  1887,  seating  that  in  pursu- 
ance of  such  order  he  had  entered  into  an  agreement,  subject  to  the 
approval  of  this  court,  with  George  T.  Wood,  of  Marbletown,  said 
county,  for  the  sale  of  all  the  right,  title  and  interest  of  the  said 
idiot  in  and  to  the  real  estate  mentioned  in  said  order,  upon  certain 
terms  and  conditions  in  such  report  stated:  Now,  on  motion  of  Wil- 
liam T.  Holt,  attorney  for  said  petitioner,  it  is 

Ordered,  that  the  said  report  and  the  agreement  therein  recited  be, 
and  the  same  are,  hereby  ratified  and  confirmed,  and  that  the  real 
property  described  in  said  petition  be  sold  and  conveyed  by  said  special 
guardian. 

And  it  is  further  ordered  that  the  said  special  guardian,  in  the  name 
of  and  for  the  said  idiot,  execute,  acknowledge  and  deliver  to  the  said 
George  T.  Wood  a  good  and  sufficient  deed  and  conveyance  of  all  the 
estate,  right,  title  and  interest  of  the  said  idiot  in  and  to  the  said 
premises  aforesaid,  upon  his  complying  with  the  terms  and  conditions 
upon  which,  by  the  said  agreement,  the  deed  was  to  be  delivered. 

And  it  is  further  ordered,  that  out  of  the  said  purchase-money  the 
said  special  guardian  pay  to  the  attorney  for  the  petitioner  the  sum  of 
125  for  costs  of  this  proceeding,  and  that  he  pay  to  W.  S.  Freden- 
burgh,  the  referee  herein,  the  sum  of  $5,  and  that  he  retain  the  bal- 
ance of  said  purchase-monev  as  the  committee  of  the  person  and 
estate  of  the  said  Cornelia  buBois,  subject  to  the  direction  of  this 
court  on  giving  the  security  required  by  law. 

Wm.  S.  Ken  yon, 

Ulster  Coujity  Judge. 

Order  Confirmation,  Sale  of  Infant/^  Real  Estate. 

At  a  term  of  the  Ulster  County  Court,  held  at  the  judge's  cliambei"s, 

in  the  city  of  Kingston,  on  the  18th  day  of  May,  1885: 
Present  —  Hon.  William  S.  Kenyon,  County  Judge. 

In  the  Matter  of  the  Petition  of  Claud 
Snyder,  an  Infant,  for  the  sale  of 
lands. 


On  reading  and  hearing  the  report  of  Stephen  S.  Mowle,  the  special 
guardian  of  the  infant  above  named,  made  in  pursuance  of  an  order 
of  this  court,  dated  the  13th  day  of  May,  1885,  stating  that  inpui-su- 
ance  of  such  order  he  had  entered  into  an  agreement,  subject  to  the 
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approval  of  this  court,  with  the  Hudson  River  Cement  Company,  of 
the  town  of  Ulster,  Ulster  county,  N".  Y.,  for  the  sale  of  all  the  nght, 
title  and  interest  of  the  said  infant  in  and  to  the  real  estate  mentioned 
in  said  order,  upon  certain  terms  and  conditions  in  such  report  stated: 
Now,  on  motion  of  V.  B.  Van  Wagonen,  attorney  for  said  petitioner, 
it  is 

Ordered,  that  the  said  report  and  the  agreement  therein  recited  be, 
and  the  same  are,  hereby  ratified  and  confirmed,  and  that  the  real  prop- 
erty described  in  said  petition  be  sold  and  conveyed  by  said  special 
guardian. 

And  it  is  further  ordered,  that  the  said  special  guardian,  in  the 
name  of  and  for  the  said  infant,  execute,  acknowledge  and  deliver  to 
the  said  Hudson  River  Cement  Company  a  good  and  sufficient  deed 
and  conveyance  of  all  the  estate,  right,  title  and  interest  of  the  said 
infant  in  and  to  the  said  premises  aforesaid,  upon  its  complying  with 
the  terms  and  conditions  upon  which,  by  the  said  agreement,  the  deed 
was  to  be  delivered. 

And  it  is  further  ordered,  that  out  of  the  said  purchase-money  the 
said  special  guardian  pay  to  the  attorney  for  the  petitioner  the  sum 
of  890,  including  $15,  the  fees  of  DeWitt  Roosa,  the  referee  herein, 
for  costs  of  this  proceeding,  and  that  he  pay  to  Mary  A.  Snyder,  as 
payment  of  the  present  value  of  her  dower  interest  in  said  premises, 
the  sum  of  $331.95. 

That  he  pay  to  said  Mary  A.  Snyder  the  present  value  of  her  life 
interest  in  said  premises,  as  mother  of  her  deceased  son,  195.44. 

That  he  pay  the  debts  and  funeral  expenses  of  William  Snyder,  de- 
ceased, which,  without  interest,  and  after  the  application  of  the  per- 
sonal property  of  the  said  deceased,  amounts  to  $880.52,  according  to 
the  report  of  the  referee  herein. 

That  the  balance  remaining  after  the  said  payment  be  paid  in  court 
for  the  benefit  of  said  Claud  Snyder,  by  paying  the  same  to  the  treas- 
urer of  Ulster  county. 

Wm.  S.  Kenvon, 

County  Judge  of  Ulster  County. 

V.  B.  Van  Wagonen, 

Attorney  for  Petitioner. 

Guardtan^s  Deed. 

This  indenture,  made  the  15th  day  of  July,  in  the  year  of  our 
Lord  1887,  between  Cornelia  DuBois,  an  idiot,  by  Thomas  Snyder, 
her  special  guardian,  of  the  first  part,  and  George  T.  Wood,  of  Mar- 
bletown,  Ulster  county,  New  York,  of  the  second  part,  witnesseth: 

Whereas,  the  above-named  idiot,  by  Thomas  Snyder,  her  commit- 
tee, heretofore  presented  to  the  County  Court  of  Ulster  county  a  peti- 
tion praying  for  a  sale  of  the  right,  title  and  interest  of  the  said  idiot 
in  the  premises  in  said  petition  mentioned  and  hereinafter  described^ 
Upon  which  petition,  an  order  of  the  said  court  was  made  at  a  term 
thereof  held  at  judge^s  chambers,  in  the  city  of  Kingston,  county  of 
Ulster,  bearing  date  the  18th  day  of  June,  1887,  appointing  Thomas 
Snyder,  above  named,  the  special  guardian  of  such  infant  for  the  pur- 
poses of  the  said  application,  and  directing  that  it  be  referred  to  Walter 
§.  Fredenburgh,  a  referee,  to  ascertain  tne  truth  of  the  facts  in  such 
55 
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petition  alleged;  and  thereupon,  after  the  said  special  guardian  had 
given  the  security  by  law  required,  and  the  same  had  been  duly  ap- 
proved and  filed,  such  proceedings  were  afterward  had,  that  by  an 
order  of  the  said  County  Court,  made  at  a  term  thereof  held  at  judge's 
chambers,  in  the  county  of  Ulster,  bearing  date  the  18th  day  of  July, 
in  the  year  1887,  it  was,  among  other  things,  in  substance  ordered,  that 
the  above-named  Thomas  Snyder,  as  special  guardian  of  such  idiot>  be 
authorized  to  contract  for  the  sale  and  conveyance  of  the  right,  title  and 
interest  of  the  said  idiot  in  such  real  estate,  for  a  sum  not  less  than 
that  specified  in  the  referee's  report  in  said  order  mentioned;  and 
that  such  sale,  with  the  name  of  the  purchaser,  and  the  terms  thereof, 
be  reported  to  the  said  court  before  the  conveyance  of  such  premises 
should  be  executed;  and 

Whereas,  the  said  special  guardian,  upon  terms  and  in  the 
manner  authorized  by  the  said  last-mentioned  order,  contracted  for 
the  sale  of  the  said  premises  with  George  T.  Wood,  for  the  sum  of 
$1,200,  that  being  the  highest  sum  offered  for  the  same;  and  there- 
upon the  said  guardian  made  his  report  on  oath  of  such  agreement  to 
this  court,  pursuant  to  the  requisitions  of  the  last- recited  order,  upon 
which  an  order  was  made,  at  a  term  of  said  court,  held  at  the  judge's 
chambers,  in  the  county  of  Ulster,  bearing  date  the  18fch  day  of  July, 
1887,  confirming  such  report,  approving  and  confirming  such  sale,  and 
directing  the  same  to  be  carried  into  effect,  and  ordering  the  said 
guardian  to  execute^  acknowledge  and  deliver  a  deed  of  said  premises 
to  the  said  party  of  the  second  part  on  his  complying  with  the  terms 
on  which  by  said  agreement  the  same  was  to  be  delivered;  and 

Whereas,  the  said  party  of  the  second  part  has  complied  with 
the  said  terms:  Now,  therefore,  this  indenture  witnesseth,  that  the 
said  party  of  the  first  part,  by  Thomas  Snyder,  her  special  guardian, 
for  and  in  consideration  of  $1,200,  to  him  in  hand  paid,  before  the 
ensealing  and  delivery  of  these  presents,  has  bargained,  sold,  granted, 
released  and  conveyed,  and  by  these  presents  does  bargain,  sell,  grant, 
release  and  convey  unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns  forever  (insert  description),  with  the  possession  and  claim 
of  the  party  of  the  first  part,  of,  in  and  to  the  same,  and  every  part 
and  parcel  thereof,  with  the  appurtenances,  to  have  and  to  hold  the 
same  unto  the  said  party  of  the  second  part,  his  heirs  and  assigns,  to 
them  and  their  only  benefit  and  behoof  forever. 

In  witness  whereof,  the  said  party  of  the  first  part,  by  her  guardian 
aforesaid,  has  hereunto  set  her  hand  and  seal  the  day  and  year  first 
above  written.  Cornelia  DuBois,  Idiot, 

By  Thomas  Snyder, 
Her  Special  Guardian. 

State  of  New  York,  ) 
County  of  Ulster,      S^^'' 

I  certify  that  on  the  24th  day  of  July,  1887,  before  me  appeared 
Thomas  Snyder,  to  me  personally  known  to  be  the  person  described  in 
and  who  executed  the  within  deed,  and  acknowledged  the  execution 
thereof.  {Signature,) 

§  2357  Real  property,  or  an  interest  in  real  property,  shall  not  be  sold,  leased, 
or  mortgaged,  as  prescribed  in  this  title,  contrary  to  the  provisions  of  a  will  by 
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which  it  was  devised,  or  of  a  conveyance  or  other  instrument,  by  which  it  was 
transferred,  to  the  infant  or  incompetent  person. 

The  Supreme  Court  has  no  power  to  direct  the  sale  of  an  infant's 
real  estate,  contrary  to  terms  of  the  will  by  which  he  derives  title. 
Mutter  V.  Shipmanj  6  Abb.  N.  C.  343.  Under  the  Revised  Stat- 
utes, a  contingent  estate  of  an  infant  could  not  be  sold  by  order  of 
the  court.  Matter  of  Dodge,  40  Hiin,  443.  Infants  nnborn  are 
not  seized,  hence  courts  cannot  sell  their  interests,  because  such  in- 
terests  do  not  exist ;  they  can  sell  only  interests  existing.  If  a  child 
should  be  bom,  it  will  be  vested  with  the  interest  in  the  share  sub- 
stituted for  real  estate  and  held  by  its  co-heirs  Bowman  v.  TaU- 
many  28  How.  482.  A  sale  contrary  to  a  will  or  conveyance  by 
which  an  infant  acquires  title  is  void.  Matter  of  Turner^  10  Barb. 
552 ;  Forman  v.  Marshy  11  N.  Y  544.  But  the  provisions  of  the 
statute  did  not  apply  to  a  trust  estate  held  by  an  infant.  Wood  v. 
Mather,  38  Barb.  473 ;  affirmed,  44  N.  Y  249 

^  2358,  A  deed,  mortgage,  or  lease,  made,  in  good  faith,  as  prescribed  in  this 
title,  either  upon  an  application  in  behalf  of  an  infant  or  an  incompetent  person, 
or  pursuant  to  the  directions  contained  in  a  judgment  rendered  against  him,  has 
the  same  validity  and  effect,  as  if  it  was  executed  by  the  person,  in  whose  behalf 
it  was  executed,  and  as  if  the  infant  was  of  full  age,  or  the  lunatic,  idiot,  or 
habitual  drunkard  was  of  sound  mind,  and  competent  to  manage  his  affairs. 

An  order  directing  the  sale  of  real  estate  of  infants,  though  bind- 
ing on  them  so  as  to  protect  the  purchaser,  does  not  settle  the  rights 
of  the  infants  among  themselves.  Da/vison  v.  DeFreest,  3  Sandf . 
Ch.  456.  Where  an  order  appointing  a  special  guardian  was  fraudu- 
lently obtained,  it  and  all  subsequent  orders  and  proceedings  founded 
thereon  were  set  aside,  annulled  and  vacated,  and  the  proceedings 
declared  void.  Clark  v.  Underwood,  17  Barb.  202.  In  proceed- 
ings for  sale  of  infants'  real  estate  under  the  statute,  where  the  ref- 
eree reported  that  the  infant  owned  an  undivided  one-half  of  the 
premises,  and  that  was  the  belief  of  parties  during  the  proceedings, 
and  a  sale  was  ordered,  made  and  confirmed,  and  it  was  determined 
on  ejectment  that  the  infant  owned  only  one-third  of  the  premises, 
the  special  guardian  was  required  to  refund  a  proper  proportion  of 
the  purchase-money.  Matter  of  Price,  67  N.  T.  231 ;  affirming  6 
Hun,  513.  In  Cole  v.  Gourlay,  79  N.  Y.  527,  the  effect  of  pro- 
ceedings of  this  character  are  discussed  in  connection  with  an  action 
of  ejectment  prosecuted  by  reason  of  discovery  of  a  lost  will,  and 
the  validity  of  the  proceedings  are  passed  upon.  The  purchaser 
under  such  proceedings  has  a  right  to  a  determination  of  their  in- 
validity in  case  of  a  statutory  omission,  and  the  proceedings  should 
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be  amended,  or  new  proceedings  taken,  or  the  money  paid  should 
be  refunded.     Matter  of  Yalentine^  72  N.  Y.  184. 

§  2859.  A  sale  of  real  property,  or  of  an  interest  in  real  property,  of  an  infant 
or  incompetent  person,  made  as  prescribed  in  this  title,  does  not  give  to  the  in- 
fant or  incompetent  person,  any  other  or  greater  interest  in  the  proceeds  of  the 
sale,  than  he  had  in  the  property  or  interest  sold.  Those  proceeds  are  deemed 
property  of  the  same  nature,  as  the  estate  or  interest  sold,  until  the  infant  arrives 
at  full  age,  or  the  incompetency  is  removed. 

The  doctrine  that  the  sale  of  an  infant's  real  estate  gives  him  no 
greater  interest  in  the  proceeds  than  he  had  in  the  property,  is  a 
general  principle  of  equity  jurisprudence,  and  will  be  enforced.  If 
the  infant  die  under  age,  the  proceeds  will  be  subject  to  the  same 
law  of  succession  as  the  property  which  produced  them.  Sweeny  v. 
Thayer^  1  Dner,  286.  Where  the  shares  of  several  infants  were 
determinable  fees,  with  executory  devises  to  the  survivors,  and  the 
whole  estate  in  the  land  was  sold,  it  was  held  on  the  death  of  one  of 
the  infants,  by  which  the  devise  over  of  her  share  would  have  taken 
effect  if  the  land  had  not  been  converted,  that  her  share  of  the  pro- 
ceeds must  be  paid  to  the  executory  devisees,  and  that  her  personal 
representatives  had  no  right  to  such  share.  Davison  v.  DeFreeat^ 
3  Sandf.  Ch.  456.  The  object  of  the  statute  was  to  preserve,  during 
the  infant's  minority,  the  character  of  the  property  in  reference  to 
the  statutes  regulating  descents  and  distribution.  But  the  character 
thus  impressed  upon  the  proceeds  ceases  when  the  infant  arrives  at 
his  majority  and  obtains  possession  of  the  fund.  Forman  v.  Marshy 
11  N.  Y.  544.  Same  rule  is  held,  Matter  of  Finch,  Clarke's  Ch. 
538.  This  is  true  where  lands  have  been  partitioned.  Matter  of 
Thomas,  1  Hun,  473.  As  also  in  case  of  real  estate  of  a  lunatic. 
Cutting  v.  Lincoln,  9  Abb.  (N.  S.)  436. 

§  2360.  From  the  time  of  the  filing  of  a  petition,  hy  or  in  behalf  of  an  infant, 
praying  for  an  order  directing  a  conveyance,  or  a  sale,  mortgage,  or  lease  of  his 
real  property,  or  of  an  interest  in  real  property,  the  infant  is  considered  a  ward  of 
the  court,  with  respect  to  that  real  property  or  interest,  and  the  income  and  pro- 
ceeds thereof. 

The  Supreme  Court,  hke  the  Court  of  Chancery,  exercises  general 
supervision  and  control  over  the  estates  of  infants.  ZeFever  v.  Lara- 
way,  22  Barb.  167;  People  v.  Erhert,  17  Abb.  395.  The  County 
Court,  in  exercising  the  power  conf  eiTed  on  it  by  law,  to  order  the  sale 
of  an  infant's  real  estate  within  the  county,  has  the  same  general  powers 
as  the  old  Court  of  Chancery,  and  the  general  rules  of  equity  juris- 
prudence are  applicable.  Brown  v.  Snell,  57  N.  Y.  286.  It  is  said, 
however,  in  Stiles  v.  Stiles,  1  Lans.  90,  that  the  sale  of  infants'  real 
estate  by  County  Court  does  not  constitute  them  wards  of  the  court. 
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The  same  rule  as  held  in  JBrovm  v.  Sndl^  supra^  is  held  in  Malr 
ter  of  Price^  67  N.  Y.  231,  and  it  is  said  that  from  the  time  of  the 
application  the  infant  is  to  be  considered  the  ward  of  the  court  so 
far  as  relates  to  the  property  affected,  its  proceeds,  or  income.  The 
special  guardian  is  an  officer  of  the  court,  and  so  long  as  the  pro- 
ceeds remain  in  his  hands,  and  until  the  infant  arrives  at  majority 
and  receives  it,  the  court  has  control  over  it  and  over  the  proceed- 
ing. It  may  correct  any  irregularities  or  errors  on  the  part  of  its 
officers  in  the  proceedings  so  as  to  protect  a  party  likely  to  suffer 
thereby.  See,  also,  Matter  of  Mathews^  27  Hun,  254.  Where  a 
special  guardian  took  a  mortgage  on  the  premises  to  secure  a  part  of 
the  purchase-money,  and  afterward  foreclosed  the  mortgage,  bid  off 
the  property,  and  took  a  deed  of  it  to  himself  personally,  it  was 
held  that  he  took  title  as  trustee  for  his  ward.  Dodge  v.  Thorn/p- 
8on^  13  Week.  Dig.  104 ;  same  principle,  Valentine  v.  JBdden,  20 
Hun,  637.  The  Supreme  Court  had  jurisdiction  under  Revised 
Statutes  to  compel  a  guardian,  who  was  appointed  by  the  County 
Court  to  sell  real  estate,  to  pay  over  money  in  discharge  of  his  trust. 
Spelman  v.  Terry,  74  X.  Y.  448  ;  affirming  8  Hun,  205. 

§  2361.  The  coart  must,  by  order,  direct  the  disposition  of  the  proceeds  of  such 
a  sale,  mortgage,  or  lease.  It  must  direct  the  investment  of  any  portion  thereof, 
belonging  to  the  infant  or  incompetent  person,  which  is  not  needed  for  the  pay- 
ment of  debts,  or  the  safe-keeping,  or  the  immediate  maintenance  and  education, 
of  himself  or  his  family.  It  must  require  a  report,  under  oath,  of  the  disposition 
and  investment  thereof,  to  be  made  as  soon  as  practicable,  and  must  compel  peri- 
odical accounts  to  be  rendered  thereafter,  by  each  person,  who  is  intrusted  with 
the  proceeds  or  any  part  thereof. 

Kule  58  reads  as  follows : 

If  the  proceeds  of  the  sale  exceed  five  hundred  dollars,  and  the  guardian 
has  not  given  security,  by  mortg^age  upon  real  estate,  he  shall  bring  the  proceeds 
into  court,  or  invest  the  same  under  the  direction  of  the  court,  for  the  use  of  the 
infant;  and  the  guardian  shall  only  be  entitled  to  receive  so  much  of  the  interest 
or  income  thereof,  from  time  to  time,  as  may  be  necessary  for  the  support  and 
maintenance  of  the  infant,  without  the  order  of  the  court.  If  the  infant's  inter- 
est in  the  property  does  not  exceed  one  thousand  dollars,  the  whole  costs,  includ- 
ing disbursements,  shall  not  exceed  twenty -five  dollars,  and  referee's  fees  not  ex- 
ceeding ten  dollars.  Where  several  infants  are  interested  in  the  same  premises, 
as  tenants  in  common,  the  application  in  behalf  of  all  shall  be  joined  in  the  same 
petition,  although  they  may  have  several  general  guardians;  and  there  shall  be 
but  one  reference  to  ascertain  the  propriety  of  a  sale  as  to  all,  and  but  one  bill  of 
costs  shall  be  allowed. 

Rule  59  is  as  follows : 

No  moneys  arising  from  the  sale  of  the  real  estate  of  an  infant  shall  be  paid 
over  to  his  general  guardian,  except  so  much  thereof,  or  of  the  interest  or  in- 
come, from  time  to  time,  as  may  be  necessary  for  his  support  or  maintenance, 
unless  such  guardian  has  previously  given  security  on  improved  and  unincum- 


438     PjEcooEBDiNas  FOB  Disposition  of  Real  Pbopbbty  of  Infant. 

bered  real  estate,  to  account  to  the  infant  for  the  same,  in  the  usaal  form.  No 
order  shall  be  made  for  the  payment  of  any  such  moneys,  to  any  person  claiming 
the  same,  except  upon  petition,  accompanied  by  a  certified  copy  of  the  order,  in 
pursuance  of  which  the  money  was  brought  into  court,  together  with  a  statement 
of  the  county  treasurer,  city  chamberlain,  or  other  depositary  of  the  money, 
showing  the  present  state  and  amount  of  the  fund,  separating  the  principal  and 
interest,  and  showing  the  amount  of  each;  and  the  court  may  take  such  proof  of 
the  truth  of  the  matters  stated  In  the  petition,  as  shall  be  deemed  proper,  or  may 
refer  the  same  to  a  suitable  person  to  take  proof  and  report  thereon. 

When  the  iucoine  of  an  infant  is  insufficient  for  its  support,  the 
court  will  sanction  application  of  principal  if  the  proceedings  seem 
to  be  wise  and  for  the  infant's  welfare.  Matter  of  Bostwick^  4 
Johns.  Oh.  160;  Voessing  v.  Voeasing^  4  Redf.  360.  A  special 
guardian  is  not  prohibited  from  taking  securities  in  his  own  name, 
but  if  the  fund  is  to  be  invested  until  the  majority  of  the  infants, 
he  cannot  receive  the  principal  meanwhile  without  the  order  of  the 
court,  nor  can  he  receive  the  interest,  except  so  much  as  may  be 
necessary  for  the  infant's  support,  etc.  Swarihout  v.  Oaksy  52 
Barb.  622.  "Where  a  special  guardian  applied  the  proceeds  of  real 
estate  of  his  ward  to  payment  of  debts  of  the  father  of  the  ward,  of 
whom  the  guardian  was  the  administrator,  and  from  whom  the  land 
came  to  the  infant,  the  act  was  held  to  be  unwarranted  in  the  ab- 
sence of  authority  from  the  court.     Hunt  v.  Rwnt^  58  N.  T.  666. 

Precedent  for  Certificate  of  Officer  of  Court  to  be  attached  to  Petition. 
ULSTER  COUNTY  COURT. 


In  the  Matter  of  the  Petition  of  Wil- 
liam N.  Schwah,  an  Infant,  for  leave 
to  seU  real  estate. 


I  hereby  certify  that  there  is  now  on  deposit  in  this  office,  to  the 
credit  of  William  N.  Schwab,  in  the  above  matter,  the  sum  of  $457, 
and  that  if  the  amount  is  allowed  to  remain  in  this  office  until  after 
January  1,  1884,  it  will  be  entitled  to  interest  from  July  1,  1883,  at 
the  rate  of  three  per  cent  per  annum. 

December  27,  1883.  Johk  Debbenbacheb, 

County  Treasurer  of  Ulster  County. 

Precedent  for  Petition  to  draw  Money  out  of  Court. 
ULSTER  COUNTY  COURT. 


In  the  Matter  of  the  Application  of 
William  N.  Schwab,  an  Infant,  for 
leave  to  draw  money  out  of  court. 


To  the  County  Court  of  Ulster  County : 
The  petition  of  George  N.  Schwab,  by  Gertrude  Schwab,  the  mother 
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and  general  guardian  of  said  infant,  and  the  said  Gerfcrudc  Schwab, 
in  her  own  behalf,  respectfully  shows  to  this  court: 

That  said  petitioners  are  resident  of  the  city  of  Kingston,  said 
county.  That  the  said  William  N".  Schwab  became  of  the  age  of 
eighteen  years  on  the  22d  day  of  March,  1882.  That  the  said  Ger- 
trude Schwab  has  been,  by  the  surrogate  of  Ulster  county,  duly  ap- 
pointed the  general  guardian  of  the  person  and  estate  of  said  William 
if.  Schwab. 

That  on  or  about  the  22d  day  of  April,  1882,  in  proceedings  in  this 
court  entitled  ''In  the  Matter  of  the  Petition  of  Willian  N.  Schwab, 
an  Infant,  for  leave  to  sell  real  estate,"  an  order  was  granted  directing 
a  sale  of  the  interest  of  the  said  infant  in  certain  real  property  on 
Union  avenue  in  said  city,  and  directing  that  of  the  proceeds  of  the 
sale  of  the  interest  of  said  infant  in  said  real  estate,  theeumof  $2,050 
be  paid  into  court  to  the  credit  of  said  infant,  and  interest  to  be  paid 
to  his  general  guardian  during  his  infancy,  and  the  principal  to  be 
paid  to  him  when  he  should  have  become  twenty-one  years  of  age.  That 
m  pursuance  of  such  order  said  sum  was  so  deposited  in  said  court,  by 
paying  the  same  to  the  county  treasurer  of  said  county.  That  some 
of  said  money  has  since  been  drawn  out,  by  order  of  the  court,  and 
that  there  is  now  in  the  hands  of  said  treasurer,  to  the  credit  of  Wil- 
liam N.  Schwab,  the  sum  of  $457,  and  interest,  as  will  be  seen  by  the 
certificate  of  said  treasurer,  which  is  hereto  annexed. 

That  of  said  money  paid  into  court,  there  has  been  drawn  out  the 
sum  of  $1,593,  and  expended  in  the  purchase  of  a  house  in  the  said 
city  of  Kingston,  the  title  to  which  is  m  the  said  William  N.  Schwab. 

That  the  petitioner,  Gertrude  Schwab,  expended  of  her  own  money 
in  the  repairs  of  said  house,  more  than  the  sum  of  $450,  and  that  the 
property  of  the  said  William  N.  Schwab  has  been  benefited  by  such 
expenditure  to  the  amount  of  more  than  $450.  That  such  expendi- 
ture was  made  at  the  request  of  the  said  William  N".  Schwab,  and  for 
his  benefit.  That  the  said  Gertrude  Schwab  has  need  of  the  sum  of 
$457,  and  prays  that  that  amount  of  the  money  she  has  expended  from 
her  private  funds  in  the  improvement  of  the  real  estate  of  the  said 
William  be  repaid  to  her. 

These  petitioners,  therefore^ray  for  an  order  of  this  court  direct- 
ing the  county  treasurer  of  Ulster  county  to  pay  the  funds  in  his 
hands  to  the  credit  of  the  said  William  N.  Schwab,  and  the  interest 
due  thereon,  when  the  same  may  be  drawn,  to  the  said  Gertrude 
Schwab,  or  to  her  attorney,  Ashley  W.  Cooper,  and  your  petitioners 
will  ever  pray.  William  N.  Schwab, 

Dated  December  27, 1883.  Gertbudb  Schwab, 

{Add  verification  as  to  pleading.) 

Precedent  for  Order  to  draw  Moneys,  etc. 

At  a  term  of  the  County  Court  of  Ulster  county,  held  at  the  cham- 
bers of  the  judge  thereof,  in  the  city  of  Kingston,  said  county,  on 
the  4th  day  of  August,  1884: 

Present — Hon.  William  S.  Kenyon,  County  Judge  of  Ulster  County. 

In  the  Matter  of  the  Petition  of  Wil- 
liam N.  Schwab,  an  Infant,  for  leave 
to  draw  money  out  of  court. 
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On  reading  and  filing  the  petition  in  the  above  matter,  verified  this 
day  by  William  N.  Schwab  and  Gertrude  Schwab,  his  general  guard- 
ian, praying  that  money  now  on  deposit  in  court  to  the  credit  of  the 
said  William  N.  Schwab,  in  the  matter  of  the  petition  of  Julius  G. 
Schwab  and  William  N.  Schwab,  infants,  for  leave  to  sell  real  estate, 
be  paid  to  said  general  guardian  for  the  maintenance  and  support  of 
said  infant: 

Now,  on  motion  of  Ashley  W.  Cooper,  the  attorney  of  said  ppti- 
tioner,  on  proof  of  the  facts  and  matters  stated  in  the  petition,  it  is 
hereby 

Oraered,  that  the  treasurer  of  Ulster  county  pav  the  balance  of  the 
money  on  deposit  to  the  credit  of  the  proceedings  herein  named  to  sell 
real  estate,  as  follows: 

To  Ashley  W.  Cooper,  the  sum  of  $25,  as  his  costs  and  disburse- 
ments in  this  proceeding,  and  the  balance  thereof  to  Gertrude  Schwab, 
as  such  general  guardian,  to  be  applied  to  the  support  and  mainte- 
nance of  the  said  William  N.  Schwab. 

William  S.  Kenton, 

County  Judge  of  Ulster  County. 

Costs. —  It  was  held  in  Matter  of  Morrell^  4  Paige,  44,  that  if 
several  infants  were  interested  in  several  parcels  of  land,  sold  at 
different  times,  an  allowance  might  be  made  for  the  extra  expense 
beyond  the  $::5  fixed  by  the  rule.  In  Spellman  v.  Terry^  74  N. 
Y.  448,  an  allowance  of  $60  as  referee's  fees  was  affirmed.  There 
is  no  statute  providing  for  commissions  to  be  paid  to  special 
guardians  in  such  proceedings,  nor  is  there  any  fixing  the  costs 
and  expenses  which  may  be  allowed  in  conducting  the  same,  and 
no  provision  is  made  for  attorney's  fees,  or  the  expenses  of  a 
reference ;  all  the  costs  and  allowances  which  can  be  charged  on 
the  fund,  are  in  the  discretion  of  the  court,  and  are  fixed  and  pro- 
vided in  the  standing  rules.  Matter  of  Mathews^  27  Hun,  255. 
The  filing  of  inventories  and  accounts  by  the  special  guardians  will 
be  specially  enforced.     Matter  of  Seanujm^  2  Paige,  409. 

§  2362.  Where  the  real  property,  or  the  estate,  term,  or  other  interest  in  real 
property,  directed  to  be  sold,  is  subject,  absolutely  or  contingently,  to  a  right  of 
dower,  or  an  estate  for  life,  or  is  subject  to  an  estate  for  years,  in  the  whole  or 
any  part  thereof,  the  person,  having  the  prior  right  or  estate,  may  manifest  in 
writing  bis  consent,  either  to  receive,  from  the  proceeds  of  the  sale,  a  gross  sum, 
to  be  fixed  according  to  the  principles  of  law  applicable  to  annuities,  in  satisfac- 
tion of  his  rigbt  or  estate;  or  to  have  a  proportionate  share  of  the  proceeds  of  the 
sale  invested,  and  the  interest  thereof  paid  to  him,  from  the  time  of  tbe  invest- 
ment, or  of  the  commencement  of  his  right  or  estate,  as  justice  requires,  until 
the  determination  of  his  right  or  estate.  Upon  filing  the  consent  with  the  clerk, 
the  final  order  may,  in  the  discretion  of  the  court,  direct  a  sale  of  the  entire 
property,  to  which  the  right  or  estate  attaches.  In  such  a  case,  the  court  mast, 
after  the  sale,  ascertain  the  value  of  the  right  or  interest  of  the  person  so  con- 
senting; and  the  final  order  must  either  direct  the  payment,  from  the  proceeds  of 
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the  sale,  of  the  gross  sum  so  ascertained  as  the  valae,  or  the  investment  of  a  just 
proportion  of  the  proceeds,  and  the  payment  to  him  of  the  interest  thereof.  But 
such  a  gross  sum  shall  not  be  paid,  nor  shal]  such  an  investment  be  made,  until 
an  effectual  release  of  the  right  or  estate  of  the  person  so  consenting,  executed  to 
the  satisfaction  of  the  court,  and  duly  acknowledged  or  proved,  and  certified,  in 
like  manner  as  a  deed  to  be  recorded  in  the  county,  has  been  filed  with  the  clerk. 

§  2363.  Where  the  interest  of  the  infant,  or  of  the  lunatic,  or  other  incompetent 
person,  consists  of  a  right  of  dower,  or  an  estate  for  life,  or  for  years,  the  final 
order  may  authorize  the  special  guardian  or  committee  to  join,  with  the  person 
or  persons  holding  the  reversionary  estate,  in  a  conveyance  of  the  property  to 
which  the  interest  attaches,  so  as  to  release  the  right  of  dower,  or  fully  convey 
the  particular  estate,  on  receiving,  from  the  proceeds  of  the  sale,  a  gross  sum,  m 
satisfaction  of  that  interest,  or  a  proportionate  part  of  the  proceeds,  to  l)e  invested 
until  the  determination  of  the  particular  estate;  and,  in  either  case,  to  be  ascer- 
tained as  prescribed  in  the  last  section.  Where  a  proportion  of  the  proceeds  is 
so  received  by  the  guardian  or  committee,  for  investment,  the  final  order  must 
provide  for  the  investment  thereof,  until  the  determination  of  the  particular  es- 
tate; and  then  for  the  payment  thereof  to  the  person  entitled  thereto. 

§  2364..  In  the  application  of  money,  arising  [from  a  sale,  mortgage,  or  lease, 
made  for  the  purpose  of  paying  debts,  as  prescribed  in  this  title,  the  special  guar- 
dian of  the  infant,  or  the  committee  of  the  property  of  the  incompetent  person, 
must  pay  all  debts,  in  equal  proportion,  without  giving  a  preference  to  a  debt 
founded  upon  a  specialty,  or  upon  which  judgment  has  been  taken. 

After  the  sale  has  been  consummated  by  the  payment  of  the  pur- 
chase-money and  the  delivery  of  the  deed  to  the  purchaser,  the 
guardian  should  make  a  final  report  of  his  proceedings  to  the  court, 
stating  what  deduction  has  been  made  from  the  proceeds  for  costs, 
whether  an  effectual  release  of  the  widow's  dower  right  has  been 
obtained,  and  the  disposition  that  has  been  made  of  the  balance  of 
the  proceeds.  An  order  should  then  be  obtained  confirming  the 
report,  and  the  sale  and  conveyance  and  disposition  of  the  proceeds, 
and  also  requiring  the  guardian  to  render  periodical  accounts.  Ben- 
nett V.  Byrne^  2  Barb.  Ch.  217. 

Final  Report  of  Special  Ouardian, 
ULSTER  COUNTY  COURT. 


In  the  Matter  of  the  Petition  of  Cor- 
nelia DuBois,  an  Idiot,  for  leave  to 
sell  real  estate. 


To  the  County  Court  of  the  County  of  Ulster : 

I,  Thomas  Snyder,  special  guardian  in  the  above  matter,  having,  by 
an  order  of  this  court,  made  on  the  18th  day  of  July,  1887,  been  au- 
thorized and  empowered  to  execute,  acknowledge  and  deliver  to  the 
purchaser  of  the  interest  of  said  idiot  in  the  real  estate  mentioned 
and  described  in  the  petition  in  these  proceedings,  a  conveyance,  for 
a  sum  not  less  than  *3,600,  do  hereby  certify  and  report,  that  I  have 
f>6 
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executed  such  conveyance  as  in  and  by  said  order  directed,  and  that  I 
haye  received  therefor  $3,600,  as  follows:  Amount  paid  in  full  in  cash. 
That  out  of  said  sum  of  $3,600  I  have  paid  the  sum  of  $200  for  the 
costs  and  expenses  of  these  proceedings,  and  $200  to  John  Ghurchwell 
to  satisfy  his  interest  in  said  premises;  and  that  I  have  taken  from  the 
said  John  Churchnell  a  discnarge  in  full  of  his  interest;  and  that  I 
have  disposed  of  the  residue  of  said  sum  in  the  manner  directed  by 
this  court,  as  follows,  to- wit:  (Here  insert  manner  of  disposition  of 
same.)  Thomas  Sjttdee, 

Dated  July  26,  1887.  Special  Gruardian, 

County  of  Ulster,  ss.: 

Thomas  Snyder,  the  special  guardian  above  named,  being  duly 
sworn,  says  he  has  heard  read  the  foregoing  report  by  him  subscribed, 
and  knows  the  contents  thereof,  and  that  the  same  is  true  to  his 
knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged  on  in- 
formation and  belief,  and  that  as  to  those  matters  he  believes  it  to  be 
true.  Thomas  SinrDEB. 

Subscribed  and  worn  to  before  me,  ) 
this  25th  day  of  July,  1887.       J 

JoHN^  Hammond, 

Notary  Public. 

Pinal  Order  Confirmation  Sale  Infanfs  Real  Estate. 

At  a  term  of  the  Ulster  County  Court,  held  at  the  judge's  chambers, 
in  the  city  of  Kingston,  in  the  county  of  Ulster,  on  the  12th  day  of 
August,  1887 : 

Present  —  Hon.  William  S.  Kenyon,  County  Judge. 

In  the  Matter  of  the  Application  of 
Cornelia  DuBois,  for  leave  to  sell  real 
estate. 


On  reading  and  filing  the  report  of  Thomas  Snyder,  special  guar- 
dian of  Cornelia  DuBois,  the  above-named  idiot,  bearing  date  the  25th 
day  of  July,  1887,  on  motion  of  V.  B.  Van  Wagonen,  attorney  for 
said  guardian,  it  is  ordered  that  the  said  report  be  and  the  same 
hereby  is,  in  all  things,  ratified  and  confirmed. 

William  S.  KEirroN, 

Ulster  County  Judge. 


CHAPTEE   XX. 


ARBITRATIONS. 


A  rbitration  existed  at  common  law  and  was  early  recognized  by  the 
statutes  of  this  State.  Under  the  Revised  Statutes  a  complete  system 
was  introduced  providing  for  the  conduct  of  arbitrations  and  the  en- 
forcement of  awards  by  the  entry  of  judgment  thereon,  saving  the 
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necessity  of  an  action  on  the  bond.  It  was  also  provided  that  ap- 
peals might  be  taken  from  the  award,  and  the  manner  of  vacating, 
modifying  and  correcting  them  was  prescribed.  The  present  codifi- 
cation has  made  but  slight  changes.  The  question  as  to  how  far  the 
statutes  have  affected  the  common-law  right  to  submit  to  arbitration, 
is  discussed,  Cutter  v.  Cutter^  48  N.  Y.  Super.  470.  The  weight  of 
authority  seems  to  be  in  favor  of  the  proposition  that  the  common- 
law  right  exists  to  submit  matters  to  arbitration  by  parol.  That 
other  arbitrations  are  controlled  by  the  statute,  at  least  in  part. 
WelU  V.  Lain,  15  Wend.  99 ;  Diedrick  v.  Bichley,  2  Hill,  273 ; 
Cope  V.  Oilhert,  4  Denio,  347 ;  Bloomer  v.  Sherman,  5  Paige,  575 ; 
Ro88  V.  Luther,  4  Cow.  159.  But  all  the  provisions  of  the  statute 
apply  only  to  those  cases  where  the  submission  is  in  writing  and  au- 
thorizes a  judgment  to  be  entered  on  the  award.  French  v.  New, 
20  Barb.  482.  Where  the  submission  is  by  parol,  the  statute  has  no 
application.  Cope  v.  Oilhert,  4  Denio,  348 ;  Valentine  v.  Valenr 
tine,  2  Barb.  Ch.  430.  A  parol  agreement  to  submit  matters  which 
cannot  be  determined  by  a  parol  arbitration  is  void.  French  v. 
New,  2  Abb.  Ct.  App.  209 ;  S.  C,  28  N.  T.  147.  Arbitration  re- 
lates only  to  the  submission  of  matters  for  final  determination,  not 
to  the  decision  of  a  collateral  fact.  Elmendorf  v.  Harris,  5  Wend. 
516;  Oarr  v.  Gomez,  9  id.  649.  In  Elmendorf^,  Haws  arbitration 
is  defined  as  "  a  submission  by  parties  of  matters  in  controversy  to 
the  judgment  of  two  or  more  individuals  who  are  substituted  in 
place  of  a  judicatory  established  by  law,  and  who  are  to  decide  the 
controversy.  It  is  called  a  domestic  tribunal,  and  the  arbitrators 
judges  of  the  parties  choosing."  The  act  by  which  parties  submit 
their  grievances  to  the  tribunal  is  called  a  "  submission,"  the  persons 
selected  as  judges  are  termed  '^  arbitrators,"  and  their  decision  is  an 
"  award." 

A  court  of  equity  will  not  compel  specific  performance  of  an 
agreement  to  arbitrate.  Sinclair  v.  TdLmadge,  35  Barb.  602 ;  Dunr- 
neU  V.  Keteltaa,  16  Abb.  205 ;  S.  C.  affirmed,  26  How.  599 ;  Hurst 
V.  Litchfield,  39  N.  V.  377.  And  a  statute  making  arbitration 
compulsory  is  held  unconstitutional,  as  depriving  a  party  of  trial  by 
jury.  People  v.  Haws,  37  Barb.  440.  In  President,  etc,,  of  the 
DeLa/ware  am.d  Hudson  Canal  Company  v.  Pennsylvania  Coal 
Company,  50  N.  Y.  250,  the  authorities  upon  the  binding  force  of 
agreements  to  arbitrate  are  collated  and  discussed,  and  it  is  said 
that  there  are  two  classes  of  cases ;  in  one  class  of  cases  the  parties 
undertake,  by  an  independent  agreement,  to  provide  for  the  settle- 
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ment  of  all  disputes  by  arbitration,  to  the  exclusion  of  the  courts ; 
such  an  agreement  is  no  bar  to  an  action,  the  agreement  only  enti- 
tling the  party  to  damages.  In  the  other  class  of  cases  the  agree- 
ment which  creates  the  liability  qualifies  the  right  by  providing  that 
before  the  right  of  action  accrues,  damages  shall  be  determined,  or 
amounts  and  values  ascertained,  and  this  is  made  a  condition  prece- 
dent ;  this  condition  is  lawful  and  the  courts  will  give  full  effect  to 
it.  It  is  further  held  that  the  rule  that  an  agreement  to  arbitrate  is 
not  sufficient  to  oust  a  court  of  law  or  equity  of  jurisdiction,  is  a 
departure  from  the  general  principle  that  effect  should  be  given  to 
contracts  when  lawful  in  themselves  according  to  their  terms  and 
the  intent  of  the  parties,  and  it  will  not  be  extended  or  applied  to 
new  cases  not  coming  within  the  letter  or  spirit  of  the  decisions 
already  made.  A  large  number  of  cases  will  be  found  to  be  cited 
and  commented  upon,  and  the  conclusions  arrived  at  are  reached 
after  thorough  investigation. 

^  2365.  A  submission  of  a  controversy  to  arbitration  cannot  be  made,  either  as 
prescribed  in  this  title  or  otherwise,  in  either  of  the  following  cases: 

1.  Where  one  of  the  parties  to  the  controversy  is  an  infant,  or  a  person  incom- 
petent to  manage  his  affairs,  by  reason  of  lunacy,  idiocy  or  habitual  drunkenness. 

2.  Where  the  controversy  arises  respecting  a  claim  to  an  estate  in  real  prop- 
erty, in  fee  or  for  life. 

But  where  a  person,  capable  of  entering  into  a  submission,  has  knowingly  en- 
tered into  the  same  with  a  x>erson  incapable  of  so  doing,  as  prescribod  in  subdi- 
vision first  of  this  section,  the  objection,  on  the  ground  of  incapacity,  can  be 
taken  only  in  behalf  of  the  person  so  incapacitated.  And  the  second  subdivision 
of  this  section  does  not  prevent  the  submission  of  a  claim  to  an  estate  for  years, 
or  other  interest  for  a  term  of  years,  or  for  one  year  or  less,  in  real  property;  or  of  a 
controversy  respecting  the  partition  of  real  property  between  joint  tenants  or 
tenants  in  common;  or  of  a  controversy  respecting  the  boundaries  of  lands,  or  the 
admeasurement  of  dower. 

§  2366.  Except  as  otherwise  prescribed  in  the  last  section,  two  or  more  persons 
may,  by  an  instrument  in  writing,  duly  acknowledged  or  proved  and  certified,  in 
like  manner  as  a  deed  to  be  recorded,  submit,  to  the  arbitration  of  one  or  more 
arbitrators,  any  controversy  existing  between  them  at  the  time  of  the  submission, 
which  might  be  the  subject  of  an  action.  They  may,  in  the  submission,  agree 
that  a  judgment  of  a  court  of  record,  specified  in  the  instrument,  shall  be  ren- 
dered upon  the  award  made  pursuant  to  the  submission.  If  the  Supreme  Court 
is  thus  specified,  the  submission  may  also  specify  the  county  in  which  the  judg- 
ment shall  be  entered.  If  it  does  not,  the  judgment  may  be  entered  in  any 
county. 

Wli.0  May  Arbitrate. 

The  general  principle  is  that  where  there  is  power  to  contract 

with  a  liability  to  pay,  there  is  power  to  arbitrate.     This  includes  a 

married  woman,  a  corporation  and  a  guardian  on  behalf  of  a  ward. 

Weed  V.  EUiSj  3  Cainos,  253 ;  Brady  v.  Mayor  of  Brooklyn^  1 


Arbitrations.  445 

Barb.  584  ;  Palmer  v.  Davis,  28  N.  Y.  242.  See  Jones  v.  Phce^ 
nix  Bank,  4  Seld.  228.  In  order  to  make  the  decisions  of  a  ma- 
jority of  the  arbitrators  binding  upon  a  question  submitted  to  them 
under  section  2366,  the  submission  must  be  in  writing,  acknowl- 
edged, proved  or  certified  as  a  deed  is  required  to  be,  for  the  pur- 
pose of  being  recorded;  upon  any  other  submission  the  whole  num- 
ber of  arbitrators  must  agree  according  to  the  common-law  rule  ;  the 
section,  however,  only  applies  to  submissions  made  under  this  title. 
Lorenzo  v.  Deery,  26  Hun,  447.  A  liberal  construction  will  be 
given  to  the  submission  and  award  of  arbitrators,  so  as  to  uphold 
the  award  when  not  attacked  for  corruption  or  misconduct  of  the 
arbitrators.  Curtis  v.  Gokey,  68  N.  Y.  300.  An  agent  entering 
into  a  submission  in  his  own  name  is  personally  bound  by  the  award. 
Smith  V.  Van  Ostrand,  5  Hill,  489.  But  the  principal  may  ratify 
the  act  of  his  agent  and  thus  become  bound  by  the  award.  Lowen- 
stein  V.  Mcintosh,  37  Barb.  251 ;  Smith  v.  Sweeney,  35  N.  Y.  291. 
Where  a  submission  is  made  by  an  attorney,  if  the  parties  appear 
and  proceed  before  the  arbitrators,  they  cannot  object  that  the  sub- 
mission was  unauthorized.  Diedrick  v.  Richley,  2  Hill,  271 ;  Hays 
V.  Bays,  23  Wend.  363.  See  Tillou  v.  JJ.  S.  Z.  Ins.  Co.,  8  Daly, 
84.  But  in  McPherson  v.  Cox,  86  X.  Y.  472,  the  rule  was  held, 
Danforth,  J.,  writing  the  opinion,  and  all  concurring  except  Earl, 
J.,  not  voting,  that  an  attorney  at  law  cannot  bind  his  client  by  a 
submission  to  arbitration,  and  that  an  agent  would  not  have  this 
power,  unless  specially  authorized  by  his  principal.  A  board  of 
supervisors  may  submit  a  claim  to  arbitration.  People  v.  Super- 
visors, 24  Hun,  413.  And  the  assent  of  a  corporation  to  arbitra- 
tion may  be  assumed  from  circumstances,  as  that  all  the  trustees  at- 
tended before  the  arbitrators.  Isaacs  v.  Beth  Ham.edrash  Society, 
1  Hilt,  469 ;  appeal  dismissed,  19  N.  Y.  584.  Executors  and  ad- 
ministrators have  the  right  to  submit  to  arbitrators  disputed  claims 
or  demands  against  the  estate  they  represent ;  they  come  within  the 
statute.  Russell  v.  Lane,  1  Barb.  519 ;  ^ood  v.  Twnnicliff,  74 
N.  Y.  38.  Partners  who  sign,  or  assent,  are  bound ;  those  who 
do  not  sign  are  not  bound.  McBride  v.  Hagan,  1  Wend.  326; 
Harrington  v.  Higham,  15  Barb.  524 ;  Harrington  v.  Higham,  13 
id.  660.  The  fact  that  a  party  is  under  arrest  at  time  of  submission 
is  not  such  duress  as  to  avoid  his  agreement  to  arbitrate.  Shepa/rd 
V.   Wa/trous,  3  Gaines,  166. 

Subject-matter. —  The  statute  is  not  intended  to  authorize  the 
submission  of  matters  arising  after  the  agreement.     Matter  of  Van- 
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derveeVj  4:  Denio,  249.  The  provision  forbidding  the  sabnussionB 
of  claims  in  fee  or  for  life  to  real  estate  forbids  only  the  submis- 
sion of  controversies  relating  to  the  legal  title  in  lands ;  a  claim  to 
an  equitable  estate  in  lands  may  be  submitted.  Olcott  v.  Woody  14 
N.  Y.  32;  affirming  15  Barb.  644.  But  a  submission  to  arbitra- 
tion of  a  claim  to  freehold  estate  is  absolutely  void  and  incapable 
of  ratification.  Wiles  v.  j^ecky  26  N.  Y.  42.  A  question  of 
boundary  may  be  submitted  or  a  claim  for  a  term  of  years.  Cox  v. 
Jogger y  2  Oow.  638 ;  Robertson  v.  McNeil^  12  Wend.  578 ;  Sloat 
V.  Woodward^  5  Hun,  340;  affirmed,  71  N.  Y.  590.  Disputes 
between  partners  relative  to  the  partnership  property  or  business 
may  be  submitted.  Backer  v.  FoheSy  20  N.  Y.  204.  An  agree- 
ment by  which  the  members  of  an  association  agree  to  confer  judi- 
cial powers  on  a  body  of  men  as  to  all  controversies  which  may  arise 
is  void,  and  the  courts  will  not  aid  in  enforcing  the  judgment  of  a 
tribunal  sought  to  be  created  by  private  compact,  except  in  case  of 
submission  of  specific  matters  in  controversy.  4.v^tin  v.  Searing, 
16  N.  Y.  112.  See  50  id.  250,  supra.  The  question  as  to  whether 
or  not  real  estate  belonging  to  a  religious  corporation  shall  be  sold 
cannot  be  submitted  to  arbitration,  and  it  is  held  by  the  same  au- 
thority that  the  questions  as  to  who  are  the  legally  elected  trustees 
of  a  corporation  cannot  be  so  submitted.  Wyaii  v.  Benson,  23 
Barb.  327.  A  cause  of  action  to  set  aside  a  conveyance  and  estab- 
lish a  lien  oh  the  land  cannot  be  submitted  to  arbitration,  it  involves 
an  estate  in  fee.  JSeej)  v.  Keep,  17  Hun,  152.  A  submission  of 
the  question  as  to  how  much  shoxdd  be  paid  for  the  use  of  land  for 
a  highway  was  held  valid.  Mitchell  v.  Bush,  7  Cow.  185.  A 
submission  to  arbitration  of  a  dispute  as  to  the  line  between  two 
lots  of  land  may  be  made  by  parol.  Ryder  v.  Dodge,  14  Week. 
Dig.  84. 

The  arbitrators. —  The  parties  may  select  whomsoever  they 
choose  as  arbitrators,  although  if  a  person  be  selected  who  is  objec- 
tionable for  any  cause  the  court  will  relieve  the  party  in  case  he  acts 
promptly  so  soon  as  he  becomes  aware  of  the  incompetency.  Mayor, 
etc.,  V.  Butler,  1  Barb.  336 ;  Perry  v.  Moore,  1  E.  D.  Smith,  32. 
The  appointment  should  be  in  writing  if  the  submission  is  under  the 
statute.  Elmendorf  v.  Harris,  23  Wend.  628.  But  in  a  common- 
law  arbitration  an  umpire  may  be  appointed  by  parol.  Mmefixdcrf 
V.  Harris,  5  Wend.  516. 

The  submission. —  At  common  law  the  submission  might  be  by 
parol.       Valentine  v.  Valentine,  2  Barb.   Ch.  430 ;   Diedrick  v. 
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JtiiMey^  2  Hill,  271,  and  cases  9v/pra,  But  an  executory  agree- 
ment under  seal  cannot  be  discharged  by  a  parol  arbitration.  French 
V.  New^  28  N.  Y.  147.  It  is  not  important  what  form  the  submis- 
sion takes.  It  is  sufficient  if  it  clearly  shows  intent  to  arbitrate  and 
abide  by  the  award,  but  it  should  be  so  drawn  as  that  the  arbitrators 
acquire  jurisdiction.  The  powers  conferred  must  be  strictly  fol- 
lowed. Pratt  V.  Hackett^  6  Johns.  14 ;  McBride  v.  Hagan^  1 
Wend.  326 ;  BuUer  v.  Mayor^  etc.^  7  Hill,  329 ;  Howard  v.  Sexton^ 
4  Comst.  167.  It  may  be  by  mutual  bonds  so  drawn  as  to  show  the 
intention  of  the  parties.  Isaacs  v.  Beth  Hamedrash  Society ^  1  Hilt. 
469  ;  Brady  v.  Mayor  of  Brooklyn^  1  Barb.  584.  It  is  not  neces- 
sary that  there  should  be  an  express  agreement  to  abide  by  the 
award,  the  submission  implies  such  an  agreement.  Valentine  v« 
Valentine,  2  Barb.  Ch.  430 ;  Efner  v.  ShoAJO,  2  Wend.  567.  It 
was  held  in  French  v.  New^  20  Barb.  486,  that  where  a  submission 
was  made  omitting  to  authorize  judgment  to  be  entered  on  the 
award,  that  it  was  not  a  submission  under  the  statute ;  this  case  was 
reversed.  28  N.  Y.  147,  and  Howard  v.  Sexton^  4  Comst.  157,  ex- 
pressly hold  a  submission  vahd  notwithstanding  that  it  does  not  con- 
tain an  agreement  that  a  judgment  of  a  court  of  record  may  be 
entered  on  the  award.  If  the  submission  is  under  the  statute,  if  the 
parties  intend  to  authorize  the  arbitrators  to  award  the  cost  and  ex- 
penses of  the  arbitration,  the  submission  should  contain  such  author- 
ity in  express  terras.  Matter  of  Vanderveer,  4  Denio,  249 ;  People 
V.  Newell,  13  Barb.  86;  reversed  3  Seld.  1.  But  if  the  subject  of  the 
award  is  a  pending  action  they  may  determine  as  to  the  costs  of  that 
suit,  and  also  may  award  as  to  fees  and  expenses  of  arbitrators.  Matter 
of  Vanderveei',  4  Denio,  249.  Where  the  submission  is  of  all  demands 
it  includes  all  actions  relating  and  demands  which  were  in  existence  at 
the  time  of  the  submission.  Selleck  v.  Adams,  15  Johns.  197; 
Fiedler  v.  Cooper,  19  Wend.  285  ;  Owen -7.  Boerum,  23  Barb.  187; 
Byers  v.  Van  Deusen,  5  Wend.  268 ;  Wheeler  v.  Van  Houten,  12 
Johns.  311.  Parol  evidence  is  not  admissible  to  show  that  any  matter 
was  not  intended  to  be  submitted.  De  Long  v.  Stanton^  9  Johns.  38  ; 
Efner  v.  Shaw,  2  Wend.  567.  Where  the  submission  was  by  two 
parties  on  one  side,  and  one  on  the  other,  it  was  held  it  included  not 
only  the  joint  demands  of  the  two,  but  their  individual  demands 
against  the  other  party.  Fiedler  v.  Cooper,  19  Wend.  285.  See 
Daler  v.  WelUn^gton,  1  Hill,  319.  A  submission  specifying  particu- 
lar questions  and  adding  ^^  divers  and  other  matters,''  is  deemed 
equivalent  to  a  general  submission  of  all  questions.      Munro  v. 
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Alaire,'  2  Caines,  320.  Uncertainty  as  to  what  is  submitted  is  cured 
by  reference  to  an  instrument  attached  to  the  submission  and  referred 
to  in  it.  Winship  v.  Jewetty  1  Barb.  Ch.  173.  A  clause  submit- 
ting ''  all  questions  between  the  parties  connected  with  said  partner- 
ship "  includes  every  thing  necessary  to  a  settlement  of  its  affairs, 
though  there  is  also,  an  enumeration  of  special  matters.  Locke  v. 
Mllsy^  14  Hun,  139. 

Effect  of  arbitration  on  pending  suit. —  A  submission  to  arbitrar 
tion  of  a  pending  action  and  of  ^*all  other  actions,"  and  of  "all 
other  matters  .  in  controversy "  is  a  general  submission  of  all  ques- 
tions. Jones  V.  WeUwoody  71  N.  T.  208.  The  effect  of  a  submis- 
sion to  arbitration  of  a  pending  suit  is  so  fully  set  forth  in  a  late 
decision  that  the  following  extract  and  citations  are  given  as  showing 
the  rule  in  that  respect.  It  is  said  in  McNvXty^  v.  Solly ^  95  N.  Y. 
244,  "  the  rule  i«i  well  settled  that  mere  submission  to  arbitration  is 
a  discontinuance  of  the  suit.''  ''  Camp  v.  Rooty  18  Johns.  22  ;  Ex 
parte  Wright,  6  Cow.  399;  Smith  v.  Barse,  2  Hill,  387;  Bank  of 
Monroe  v.  WidneVy  11  Paige,  529,  533 ;  Ressequie  v.  Brownsony  4 
Barb.  541 ;  Wilson  v.  William^Sy  66  id.  209 ;  People  v.  Onondaga 
Common  PleaSy  1  Wend.  314. 

In  Larkin  v.  Robbins,  2  Wend.  505,  it  was  held  that  this  was  so, 
although  the  arbitrators  had  not  taken  or  consented  to  take  upon 
themselves  the  burden  of  the  submission,  or  done  any  act  under  it. 
It  is  sufficient,  says  Marcy,  J.,  "  that  the  parties  have  selected  these 
arbitrators,  and  concluded  their  agreement  to  submit  to  them.  It 
is  this  agreement  which  withdraws  the  cause  from  the  court  and  ef- 
fects a  discontinuance  of  the  suit."  The  submission  is  eo  actOy  a 
discontinuance,  Ressequie  v.  Brownsony  supra,  and  such  would  be 
its  effect  although  it  had  been  immediately  revoked.  Smith  v. 
BarsCy  supra.  The  ground  upon  which  the  doctrine  rests  is  that 
the  parties  have  selected  another  tribunal  —  one  of  their  own  cre- 
ation —  to  settle  the  controversy,  and  they  thereby  agree  to  and  do 
withdraw  the  cause  from  the  court.  In  Bitd  v.  Dewey y  22  How.  Pr. 
342,  the  rule  is  said  to  apply,  although  the  arbitrators  fail  or  refuse 
to  take  upon  themselves  the  duty  of  the  submission.  There  is  no 
injustice  in  this  rule.  It  was  in  the  power  of  the  parties  either  to 
ascertain  beforehand  whether  the  persons  named  would  accept  the 
office  of  arbitrators,  or  to  so  qualify  their  agreement  as  to  make  it 
conditional  on  their  acceptance,  or  that  proceedings  in .  the  suit 
should  only  be  stayed  until  an  award  is  made,  or  no  longer  than  a 
specified  time,  and  then  cease  to  be  of  effect  unless  an  award  was  made. 
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fiat  neither  of  these  things  was  done,  and  we  think  the  general 
law  was  properly  applied  by  the  court  below,  and  that  the  defendant 
was  entitled  to  the  relief  sought  by  motion.  Wells  v.  Lairij  15 
Wend.  99 ;  Coleman  v.  Wade^  2  Seld.  44.  Cases  are  cited  by  the 
learned  counsel  for  the  appellant  from  the  courts  of  other  States, 
EUioft  V.  Quimbj/,  13  N.  H.  183 ;  Chapman  v.  Seccoml),  36  Me. 
103,  to  the  effect  that  the  assent  of  the  arbitrators  is  a  condition 
precedent  to  the  taking  effect  of  the  agreement  for  submission. 
But  in  this  State  the  rule  to  the  contrary  seems  to  be  too  firmly  es- 
tablished to  be  disturbed ;  and  when  the  submission,  as  in  this  case, 
18  the  voluntary  act  of  the  parties,  in  words  chosen  by  themselves, 
the  court  is  not  at  liberty  to  add  any  thing  which  requires  their  con- 
sent, or  look  beyond  the  paper  to  discover  their  intent.  The  legal 
effect  of  the  contract,  as  we  have  seen,  was  to  discontinue  the  action 
and  put  it  out  of  court,  and  to  that  the  parties  must  be  deemed  to 
have  assented.  This  result  follows,  although  the  submission  was 
not  acknowledged  or  certified,  as  prescribed  in  section  2366  of  the 
Code.  Its  validity  does  not  depend  upon  the  provisions  of  the  stat- 
ute, but  upon  the  common  law,  and  section  23S6  expressly  provides 
that,  except  in  certain  cases,  of  which  this  is  not  one,  the  title  of  the 
Code  concerning  arbitrations  does  not  affect  a  submission  made 
otherwise  than  as  prescribed  therein,  or  any  proceedings  taken  pur- 
suant thereto."  To  the  same  effect  is  Larkin  v.  Hobbins,  2  Wend. 
805 ;  WeUs  V.  Lain^  15  id.  99 ;  Orosvenor  v.  Huntj  11  How.  355; 
Baldwin  v.  Barrett^  4  Ilun,  119;  Van  Slyhe  v.  LeUice^  6  Hill, 
610 ;  Blunt  v.  Whitney^  3  Sandf.  4.  This  is  true  even  though  the 
awahi  is  void.  Jordan  v.  Hyatt,  3  Barb.  275;  Keep  v.  Keep^  17 
Hun,  152,  Whore  there  was  provision  for  a  stay,  that  was  operative 
till  an  award  was  made  which  acted  as  a  discontinuance.  Ja^oby  v. 
Johnston^  1  Hun,  242.  A  stipulation  to  refer  an  action  not  refer- 
able is  not  an  arbitration.  Ejo  parte  Wright^  6  Cow.  399;  Harris 
V.  BradshaWj  18  Johns.  26.  Agreements  to  submit  a  pending  con- 
troversy were,  under  the  circumstances,  held  arbitrations  in  Dodge 
V.  Waterlury^  8  Cow.  136 ;  Merritt  v.  Thompson^  27  N.  T.  225. 
An  agreement  to  arbitrate  not  carried  out  does  not  bar  a  suit  on  the 
cause  intended  to  be  submitted.  Haggart  v.  Morgan^  4  Sandf.  198 ; 
affirmed,  6  N.  T.  422  ;  Buel  v.  Dewey ^  22  How.  342. 

Bights  and  duties  of  parties. — A  submission  of  a  dispute  arising 
on  a  building  contract,  though  not  conforming  to  the  mode  pre- 
scribed by  the  contract,  is  sufficient  to  bind  the  parties  by  the  award. 
The  appearance  by  one  of  the  parties  as  a  witness  is  sufficient  to 
67 
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dbow  he  aMented  to  the  snbmii^sioD.     WT^ite  v.  JUathaws^  14  Week. 
Dig.  67. 

Under  an  arbitration  clause  in  a  policy  of  insuranooi  it  is  the  daty 
of  the  parties  to  the  contract  to  act  in  good  faith  to  accomplish  the 
appraisement  in  the  way  provided ;  and  if  either  acts  in  bad  f aith,  so 
as  to  defeat  the  real  object  of  the  clause,  the  other  is  absolved  from 
compliance  therewith,  and  so  when  one  arbitration  fails^  from  de- 
fault of  one  of  the  parties,  the  other  is  not  bound  to  enter  into  a 
new  arbitration  agreement.  Uhrig  v.  WMia/radbtirgh  City  Fir4 
Jiuurance  Company^  101  N.  Y.  362.  A  party  to  a  building  con- 
tract may  waive  a  stipulation  therein  that  the  final  payment  to  be 
made  by  him  shall  not  be  required  unless  the  architect  shall  certify 
that  the  contract  has  been  fully  performed  to  his  satisfaction ;  an 
acceptance  of  the  building  as  under  a  completed  contract  is  such  a 
waiver  and  entitles  the  contractor  to  recover  the  sum  due,  although 
no  certificate  has  been  given,  and  although  the  architect  is  not  satis- 
fied. Smith  V.  'AlkeVj  102  N.  Y.  87.  Under  a  provision  in  a 
building  contract,  that  should  any  dispute  arise  respecting  the  true 
construction  or  meaning  of  the  drawings  or  specifications,  the  same 
shall  be  decided  by  an  arbitrator  named,  and  his  decision  shall  be 
final  and  conclusive,  notice  of  submission  to  the  arbitrator  by  one 
party  need  not  be  given  to  the  other  when  no  dispute  as  to  items 
or  values  is  to  be  determined,  but  merely  the  construction  of  the 
specifications.  Ottstaveson  v.  McGay^  12  Daly,  423 ;  citing  Mo 
Mahon  V.  N.  T.  <&.  E.  R.  R.  Co.,  20  K  Y.  463.  But  where> 
after  submission  to  arbitrators,  tbey  disagree,  and  an  umpire  is 
chosen,  the  parties  are  entitled  to  notice  and  opportunity  to  be 
heard  before  the  umpire  and  his  associates,  and  an  awai*d  made 
without  such  notice  is  invalid.  Linde  v.  RepiMio  Fire  Ins.  Co., 
50  N.  Y.  Super.  362.  On  dismissal  of  an  action  to  enjoin  two  ar- 
bitrators chosen  by  a  landlord  and  tenant,  pursuant  to  a  covenant  in 
a  lease  to  renew  the  same  at  a  rent  to  be  fixed  by  the  arbitrators, 
from  appointing  an  umpire  as  provided  in  the  lease,  it  was  held 
that  it  is  not  the  province  of  a  court  of  equity  to  direct  arbitrators 
how  they  shall  decide  a  case  pending  before  them.  Livingston  v, 
Scbge,  95  N.  Y.  289.  "When  a  fire  insurance  policy  provided  that  in 
case  of  loss  and  failure  of  the  parties  to  agree  on  the  amount  of 
damage,  the  question  should  be  referred  to  two  appraisers,  one  se- 
lected by  each  party,  and  if  they  disagreed,  they  should  choose  an 
umpire,  and  the  award  of  any  two  should  be  binding,  and  the  ap- 
praisers disagreed,  it  was  held  that  a  determination  of  the  amount 
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of  damage  by  arbitration,  as  provided,  was  a  condition  precedent, 
and  that  it  was  tiie  duty  of  the  insured  to  offer  to  select  new  ap- 
praisers before  he  could  maintain  an  action  on  the  policy.  Daven- 
port V.  Long  Island  In8.  Co.y  15  Week,  Dig.  62.  "Where  an  arbi- 
trator'determines  the  question  submitted  to  him  without  hearing  a 
party  or  appointing  a  time  for  a  hearing,  the  decision  is  not  binding 
on  the  party,  and  he  may  prove  his  claim  anew.  Moron  v.  Boffe9't^ 
16  Abb.  (N.  S.)  303. 

ft 

Ibrm  of  Submis$ion. 


la  the  Matter  of  the  Axbitiation  be- 
tween Alexander  Palmer  and  John 
Constable. 


Whereas,  Differences  do  now  and  for  a  long  time  have  existed  be- 
tween Alexander  Palmer  and  John  Constable,  both  of  the  city  of 
Albany,  in  relation  to  divers  subjects  of  controversy  and  dispute,  and 
which  might  respectively  be  the  subjects  of  an  action: 

Now,  therefore,  the  undersigned,  said  Alexander  Palmer  and  John 
Constable,  do  hereby  mutually  covenant  and  agree  to  and  with  each 
other  to  submit  all  and  all  n^anner  of  actions,  cause  and  causes  of  ac- 
tion, suits,  controversies,  claims  and  demands  whatsoever  now  pending, 
existing  or  held  by  and  between  the  said  parties,  to  John  V,  V.  Kenyon, 
George  Keeler  and  John  G.  Gray,  as  arbitrators,  who,  or  any  two  of 
them,  shall  arbitrate,  award,  order,  judge  and  determine  of  and 
concerning  the  same. 

The  said  arbitrators  may  select  or  appoint  an  additional  arbitrator 
or  umpire,  by  appointment  in  writing.  And  we  do  mutually  cove- 
nant and  agree  to  and  with  each  other  that  the  said  award  to  bo  made 
by  the  said  arbitrators,  or  any  two  of  them,  shall,  in  all  things,  by  us  and 
each  of  us,  be  well  and  faithfully  kept  and  observed;  provided,  how- 
ever, that  the  said  award  shall  be  made  in  writing  under  the  hands  of 
the  said  arbitrators,  or  any  two  of  them,  and  duly  acknowledged  or 
proved  and  certified,  as  required  by  law,  and  filed  in  the  county  clerk's 
office  of  Albany  county,  or  delivered  to  the  said  parties  in  differ- 
ence, or  either  of  them,  or  his  attorney,  on  the  12tn  day  of  Decem- 
ber, 1886. 

And  we  further  agree  that  a  judgment  of  a  court  of  record,  to-wit, 
the  Supreme  Court  m  the  county  of  Albany,  shall  bo  rendered  upon 
the  award  made  pursuant  to  this  submission,  as  provided  by  section 
2366  of  the  Code  of  Civil  Procedure. 

Witness  our  hands,  this  15th  day  of  November,  1886; 

{Witnessed  and  acknowledged.)  (Sig^natureM.)  . 

Precedent  for  Arbitration  Bond. 

Know  all  men  by  these  presents,  that  I,  Alexander  Palmer,  of  the 
town  of  Rosendale,  county  of  Ulster,  N.  Y.,  am  held  and  firmly  bound 
unto  John  Constable,  of  the  town  of  Wawarsing,  said  county,  m  the 
sum  of  1500,  lawful  money  of  the  United  States  of  America,  to  b^ 
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S)aid  the  said  John  Constable,  his  executors,  administrators  or  assigns, 
or  which  payment,  we'll  and  truly  to  be  made,  I  bind  myself,  my  heirs, 
executors  and  administrators  firmly  by  these  presents.  Sealed  with 
my  seal  and  dated  the  20th  day  of  Kovember,  1886. 

The  condition  of  this  obligation  is  such,  that  if  the  above-bounden 
Alexander  Palmer  shall  well  and  truly  submit  to  the  decision  of  John 
'  V.  V.  Kenyon,  John  G.  Gray  and  George  B.  Keeler,  named,  selected 
and  chosen  arbitrators,  as  well  by  and  on  the  part  of  the  said  Alexan- 
der Palmer  as  of  the  said  John  Constable,  between  whom  the  contro- 
Tersy  exists,  to  hear  all  the  proofs  and  allegations  of  the  parties  of 
and  concerning  any  and  all  matters  relating  thereto.  But  before  pro- 
ceeding to  take  any  testimony  therein  the  said  arbitrators  shall  be 
sworn  **  faithfully  and  fairly  to  hear  and  examine  the  matters  in  con- 
troversy between  the  parties  to  these  presents,  and  to  make  a  just 
award  according  to  the  best  of  their  ability  and  understanding,"  so  as 
the  award  of  the  said  arbitrators,  be  made  in  writing,  subscribed 
by  them,  or  any  two  of  them,  and  attested  by  a  subscribing  witness, 
ready  to  be  delivered  to  the  said  parties  on  or  before  the  10th  day  of 
March,  1887,  then  the  above  obligation  to  be  void. 

And  it  is  hereby  mutually  agreed  by  and  between  the  parties  to  these 
presents,  that  judgment  shall  be  entered  upon  the  award  which  may 
be  made  pursuant  to  the  submission,  in  the  Supreme  Court,  to  the  end 
that  all  matters  in  controversy  in  that  behalf  between  the  said  parties 
shall  be  finally  settled  and  concluded,  pursuant  to  the  provisions  of 
the  statute  for  determining  controversies  by  arbitration. 

{Add  acknowledgment)  (Signatures,)     [l.s.] 

g  2367.  Where  a  submission  is  made  as  prescribed  in  this  title,  an  additional 
arbitrator  or  an  umpire  cannot  be  selected  or  appointed  unless  the  submission  ex- 
pressly so  provides.  Where  a  submission,  made  either  as  prescribed  in  this 
title  or  otherwise,  provides  that  two  or  more  arbitrators  therein  designated,  may 
select  or  appoint  a  person  as  an  additional  arbitrator  or  as  an  umpire,  the  selec* 
tion  or  appointment  must  be  in  writing.  An  additional  arbitrator  or  umpire  must 
sit  with  the  original  arbitrators  upon  the  hearing.  If  testimony  has  been  taken 
before  his  selection  or  appointment,  the  matter  must  be  reheard,  unless  a  rehear- 
ing is  waived  in  the  submission,  or  by  the  subsequent  written  consent  of  the  par- 
ties  or  their  attorneys. 

The  umpire  may  be  appointed  immediately  by  the  arbitrators 
without  waiting  until  the  disagreement  has  arisen  between  them. 
Butler  V.  Mayor^  1  Hill,  4S9;  Mayor  v.  Butler ^  1  Barb.  325; 
Van  OorUandt  v.  UnderhUl^  2  Johns.  339 ;  S.  C.  below,  17  id. 
405 ;  McKinstry  v.  Solomons^  2  id.  56 ;  13  id.  26.  The  appoint- 
ment should  be  in  writing.  Elvxendorfy.  Harris,  23  Wend.  628. 
In  case  the  additional  person  acts  with  the  arbitrators  to  hear  and 
determine  the  matters  in  controversy  (as  is  now  provided  by  statute, 
supra\  the  proceedings  are  henceforth  to  be  conducted  the  same  in 
all  respects  as  if  he  had  been  appointed  in  the  first  instance  with  the 
other  arbitrators.  Lyon  v.  Blossom,  i  Duer,  318.  The  failure  of 
the  umpire  to  take  the  oath  does  not  render  the  award  void)  but  it 
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may  be  waived.  In  ease  there  is  no  waiver  the  Supreme  Court  may 
set  aside  the  award  on  application,  and  an  action  on  the  award  set- 
ting up  the  irregularity  is  in  the  nature  of  an  application  to  the 
equitable  power  of  the  court  and  is  sufficient  to  present  the  ques- 
tion. Where,  by  the  terms  of  a  submission,  two  arbitrators  are  ap- 
pointed, with  authority,  in  case  of  a  disagreement,  to  appoint  a  third, 
the  decision  of  any  two  of  them  to  be  final  in  case  of  such  disagree- 
ment and  appointment,  a  rehearing  is  necessary,  and  unless  thin 
right  is  expressly  and  unequivocally  waived  a  decision  and  award, 
without  a  rehearing  upon  notice  to  the  losing  party  at  the  time 
appointed  therefor,  is  not  binding  and  cannot  be  enforced.  Day  v. 
Havimond^  57  N.  Y.  479,  and  cases  cited  under  section  2366.  In 
Matter  of  Martin^  1  How.  (N.  S.)  28,  it  is  held  that  an  agreement 
in  writing  between  the  parties  waiving  the  oath  of  arbitrators  and 
of  the  umpire  is  to  be  construed  with  the  submission,  and  to  supply 
the  omission  from  the  submission  of  any  provision  for  the  appoint- 
ment of  an  umpire;  and  the  rule  in  Brovm  v.  Lyddy^  11  Hun,  451, 
that  a  waiver  of  the  right  to  adduce  evidence  before  the  arbitrators 
is  not  a  waiver  of  the  right  to  do  so  before  the  umpire,  if  the  ap- 
pointment of  an  umpire  be  thought  necessary,  is  applied.  The  um- 
pire, when  called  upon  to  act,  is  in  general  invested  with  the  same 
power  as  the  arbitrators  and  bound  by  the  same  rules  and  has  to  per- 
form the  same  duties. 

§  2808.  Sabject  to  the  terms  of  the  submission,  if  any  are  specified  therein,  the 
arbitrators,  selected  as  prescribed  in  this  title,  most  appoint  a  time  and  place  for 
the  hearing  of  the  matters  submitted  to  them;  and  must  cause  notice  thereof  to 
be  given  to  each  of  the  parties.  Thej,  or  a  majority  of  them,  may  adjourn  tlie 
hearing,  from  time  to  time,  upon  the  application  of  either  party,  for  good  cause 
shown,  or  upon  their  own  motion;  but  not  beyond  the  day  fixed  in  the  submission 
for  rendering  their  award,  unless  the  time  so  fixed  is  extended  by  the  written 
consent  of  the  parties  to  the  submission,  or  their  attorneys. 

The  arbitrators  may  fix  the  time  and  place  of  hearing,  but  the 
parties  must  have  an  opportunity  to  be  heard,  unless  the  stipulation 
provides  to  the  contrary.  Morewood  v.  Jewett  2  Eobt.  496.  An 
aw^ard,  made  without  notice  to  a  party  of  hearing,  is  void.  Jordan 
V.  HyaUy  3  Barb.  275 ;  Moran  v.  Bogert^  3  Ilun,  603  ;  Knowlton 
V.  MicUeSj  29  Barb.  465 ;  Peters  v.  NewTcirTc,  6  Cow.  103.  The 
party  seeking  to  impeach  the  award  must  show  hick  of  notice. 
Mayor  v.  BuUer^  1  Barb.  325.  Under  the  Revised  Statutes  the 
provisions  regulating  the  mode  of  procedure  were  held  to  apply  not 
only  where  the  written  submission  contained  an  agreement  that 
judgment  might  be  entered,  but  generally  to  all  written  submissions. 


4^  AJBBlTBATIOirB. 

BuUon  7.  Lohnes^  29  N,  T.  291.  But  reference  must  be  had  to' 
Bection  3386  in  this  connection,  which  has  since  been  enacted ;  & 
similar  enactment,  however,  existed  in  the  statute.  The  notice  of 
hearing  and  the  production  of  evidence  may  be  waived  by  the  par- 
ties, and  this  waiver  may  be  gathered  from  the  circumstances  of  the 
case.  It  is  no  objection  to  the  award  of  an  arbitrator  that  he  did 
not  hear  the  parties  or  take  their  evidence  when  it  appears  that  they 
waived  a  hearing,  and  that  it  was  intended  the  arbitrator  should  de^ 
cide  the  matter  submitted  upon  his  personal  knowledge  and  inspec- 
tion. WUberly  v.  MatthewSy  11  Week.  Dig.  471 ;  affirmed,  91  N. 
Y.  648.  It  is  a  good  defense  to  an  action  upon  an  award  to  show 
that  the  arbitrators  proceeded  without  notice  to  the  defendant,  and 
that  they  made  the  award  in  suit  before  defendant  closed  his  proofs. 
Garvetf  v.  Carey^  35  How.  282.  The  arbitrators  must  take  the 
usual  means  to  ascertain  values,  and  the  parties  are  entitled  to  be 
heard  and  produce  witnesses  unless  the  privilege  is  waived.  They 
are  entitled  to  notice  of  appointment  of  an  umpire,  and  an  opportu- 
nity to  be  heard  by  him,  and  a  waiver  of  this  privilege  as  to  the 
original  two  does  not  extend  to  the  umpire.  Brown  v,  Zyddy,  11 
Hun,  451.  And  submission  which  provides  that  the  party  found  in- 
debted should  pay  by  a  certain  day  implies  a  limitation  that  the 
awai*d  must  be  made  by  that  day,  and  subsequent  proceedings  are 
void  unless  the  time  is  extended  in  writing.  People  v.  Townsendj 
5  How.  315.  But  the  time  for  making  an  award  under  a  sealed 
submission  at  common  law  may  be  extended  by  parol,  and  if  the 
parties  proceed  without  objection,  after  time  has  expired,  they  will 
be  deemed  to  have  waived  the  stipulation  as  to  time.  Wood  v. 
Tunnidiff,  74  K  Y.  88. 

Precedent  for  Appointment  of  Time  and  Place  of  Hearing,  and  Notice 

to  Parties. 


^ka^H^*M 


Alexander  Constable 

and 

John  Palmer. 


^     In  arbitration* 


To  Alexan^dee  Cokstable  and  John  Palmer: 

You  are  hereby  notified  that  the  undersigned,  arbitrators  appointed 
pursuant  to  an  agreement  between  you,  dated  the  20th  day  of  No- 
vember, 1886,  hereby  appoint  the  Ist  day  of  December,  1886,  at  ten 
o'clock  in  the  forenoon,  as  the  time,  and  the  office  of  J.  W.  Bentley, 
in  the  city  of  Albany,  as  the  place  for  the  hearing  of  the  matters  so 
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submitted  to  them,  and  that  thej  will  attend  at  subh  t{me  and  place 
for  the  purpose  of  auoh  hearing. 
D^tod  ihvmim  21^  1886.  Yours,  etc. 

John  V.  V.  Ebktok, 
JoHK  G.  Geey, 
Gbobgb  G<  Eeeleb. 

ArUtraiors. 

Form  of  Notice. 


In  the  Matter  of  the  Arbitration  be- 
.    iween  Aiezander  Palmer  and  John 
Constable, 


Bib — Take  notice  that  the  above  matter  will  be  brought  to  a  hearing 
before  the  arbitrators  appointed  therein,  at  the  office  of  James  W. 
Bentley,  in  the  city  of  Albany,  on  the  Ist  day  of  December,  1886,  at 
10  o'clock  in  the  forenoon  pursuant  to  au  order  made  by  them,  fixing 
such  time  and  place  for  said  hearing.  Albxandeb  Palmeb. 

To  John  Cokstablb. 

g  2360.  Before  hearing  any  testimony,  arbitrators  selected  either  as  prescribed 
in  this  title  or  otherwise  mnst  be  sworn,  by  an  officer  designated  in  section  eight 
hundred  and  forty-two  of  this  act,  faithfully  and  fairly  to  hear  and  examine  the 
matters  in  controversy,  and  to  make  a  just  award,  according  to  the  best  of  their 
understanding;  unless  the  oath  is  waived,  by  the  written  consent  of  the  parties 
to  the  submission,  or  their  attorneys. 

The  omission  to  take  the  oath  does  not  invalidate  the  proceedings, 
whether  under  the  statute  or  at  common  law.  Browning  v.  Wheder^ 
24  Wend.  258 ;  Howard  v.  Sexton^  4  Comst.  157 ;  Winahip  v.  Jew- 
$tty  1  Barb.  Cb.  173.  But  it  is  an  irregularityi  and  if  not  waived 
may  be  taken  advantage  of  to  set  aside  the  award.  Day  v,  Ham- 
mond^ 57  K.  T.  479.  It  is  a  waiver  if  both  parties  are  present  and 
proceed  to  trial  without  a  request  to  have  the  arbitrators  sworn. 
Kdsey  V.  J)arrov3j  82  Hun,  125 ;  Cutler  v.  OaOer,  48  N.  Y.  Super. 

470, 

F^rm  of  Oath. 

You  and  each  of  you  do  swear  that  you  will  faithfully  and  fairly 
hear  and  examine  the  matters  in  controversy  submitted  to  you«  as  ar*> 
bitrators,  by  and  between  Alexander  Palmer,  on  the  one  part,  and 
John  Constable,  of  the  other  part,  and  a  just  award  thereon  make  ac- 
cording to  the  best  of  your  understanding. 

§  2370.  The  arbitrators,  selected  either  as  prescribed  in  this  title,  or  otherwise, 
or  a  majority  of  them,  may  require  any  person  to  attend  before  them  as  a  wit- 
ness; and  they  have,  and  each  of  them  has,  the  same  powers,  with  respect  to  all 
the  proceedings  before  them,  which  are  conferred,  by  the  provisions  of  title  sec- 
ond of  chapter  ninth  of  this  act,  upon  a  board,  or  a  member  of  a  board,  authoi- 
lased  by  law  to  hear  testimony. 
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§  2871.  All  the  arbitrators,  selected  as  prescribed  in  this  title,  mast  meet  to- 
gether, and  hear  all  the  allegations  and  proofs  of  the  parties;  but  an  award  by  a 
majority  of  them  is  valid,  unless  the  concurrence  of  all  is  expressly  required  in 
he  submission.  U  nless  it  is  otherwise  expressly  provided  in  the  submission, 
the  award  may  require  the  payment,  by  either  party,  of  the  arbitrators'  fees,  not 
exceeding  the  fees  allowed  to  a  Uke  number  of  referees  in  the  Supreme  Court; 
and  also  their  expenses. 

Under  the  Revised  Statutes  it  was  held  two  had  power  to  hear 
and  act  in  case  all  three  were  notified,  and  one  refused  to  act. 
Crofoot  V.  AUeUy  2  Wend.  494.  But  see  language  of  the  section 
where  all  heard  the  proofs,  as  to  who  may  decide.  SAzUtz  v.  HaUeyy 
3  Sandf.  405.  And  it  might  be  shown  alitmde  the  record  that  all 
heard  the  proofs.  Oakley  v.  Finch^  7  Cow.  290.  It  is  not  neces- 
sary all  should  concur  in  the  decision  of  every  question  which 
arises.  CampbeU  v.  Western^  3  Paige,  124.  It  is  no  ground  for 
setting  aside  award  that  arbitrators  have  received  incompetent  evi- 
dence. Viele  V.  Troy  &  Boston  R.  B.  Co,^  21  Barb.  382.  If 
one  of  the  parties  to  an  arbitration  refuses  to  appoint  an  arbitrator, 
the  arbitrator  appointed  by  the  other  party  cannot  act.  HoUiday 
V.  MarshaUj  7  Johns.  211.  A  submission  provided  that  the  de- 
cision of  a  "  majority  "  should  be  binding,  and  the  bond  provided 
for  decision  *'  by  said  arbitrators ; "  hdd  an  award  by  two  was  valid. 
Ibculgs  V,  Beth  Hamedrash  Society^  1  Hilt.  469.  On  a  submission 
to  two  who  were  to  choose  a  third,  if  they  could  not  agree,  which 
-they  did,  an  award  signed  by  two  only  is  valid.  Battey  v.  Button^ 
13  Johns.  186.  An  award  signed  by  three,  as  to  only  two  of  whom 
there  was  a  subscribing  witness,  held  good.  Ott  v.  Schroeppel^  4 
Barb.  260.  See  Jackson  v.  Meritt^  11  Abb.  370  ;  Schulz  v.  Halsey, 
8  Sandf.  405 ;  Baff  v.  Blossom^  5  Bosw.  559 ;  WhiHock  v.  Duffiddy 
Hoff.  110,  for  decisions  based  on  peculiar  facts  in  each  case.  An 
award  is  in  the  nature  of  a  judicial  act,  and  void  if  made  on  Sun- 
day. Story  V.  Elliott^  8  Cow.  27.  It  is  not  necessary  that  aa 
award  should  show  on  its  face  that  all  met  and  heard  the  matters  in 
controversy,  but  that  may  be  shown  by  parol.  Acldey  v.  Fvnch^  7 
Cow,  290  ;  Schulz  v.  Halsey^  3  Sandf.  405.  Nor  need  it  show  on 
its  face  that  the  parties  had  notice  of  the  hearing.  Butler  v. 
Mayor^  1  Barb.  325.  The  fact  that  the  submission  is  under  seal 
does  not  make  it  necessary  that  the  award  should  bo  under  seal.  It 
is  only  necessary  when  the  submission  requires  it.  Owen  v.  Boerum^ 
23  Barb.  187.  Since  the  passage  of  the  Code  there  is  no  statute  in 
force  which  empowers  a  majority  of  the  arbitrators  appointed  by 
private  persons  to  make  a  valid  award,  unless  the  submission  is  iu 
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writing,  sabscribed  by  the  parties  and  duly  acknowledged  or  proved 
and  certified  as  a  deed  is  required  to  be  for  the  purpose  of  being 
recorded.  Lorenzo  v.  Beery ^  26  Hun,  447.  If  arbitrators  decline 
to  act,  they  are  no  longer  arbitrators,  and  an  award  made  by  them 
is  void.  Parol  evidence  is  admissible  to  show  that  before  making 
their  award  they  resigned,  and  their  resignations  were  accepted. 
Relyea  v.  Bamsey^  2  Wend.  602.  An  award  ready  to  be  delivered 
on  payment  of  fees  sufficiently  complies  with  a  provision  in  the  sab- 
mission  that  the  award  must  be  delivered  by  a  certain  day.  Ott  v. 
Schroeppd^  3  Barb.  56.  And  delivery  may  be  waived.  Perkins 
v.  Wing^  10  Johns.  143 ;  Bumap  v.  Loeey^  1  Laus.  Ill ;  Buck  v. 
Wadsvoorth^  1  Hill,  321.  Where  the  arbitrators'  bond  requires  the 
award  to  be  executed  ready  for  delivery  to  the  parties,  it  requires 
the  award  to  be  executed  in  duplicate,  so  that  each  party  may  iiave 
one.  Either  party  may  waive  this,  and  if  he  consents  to  take  a 
copy,  leaving  the  original  with  the  opposite  party,  the  award  is 
valid  though  but  one  is  executed.  Gidley  v.  OidXey^  65  N.  T. 
169.  If  arbitrators  make  a  void  award,  their  appointment  becomes 
null,  because,  having  expressed  an  opinion,  they  are  no  longer  im- 
partial. Mayor  v.  BuUer^  1  Barb.  325.  The  arbitrators  declared 
the  amount  due  the  claimant,  and  that  he  should  pay  their  costs. 
Afterward  they  met  again  and  made  a  new  award,  declaring  the 
same  amount  to  be  due,  but  as  to  costs,  simply  stating  the  amount, 
making  no  direction  as  to  .  payment.  In  an  action  on  the  second 
award  it  was  held  that  they  had  no  power  to  make*  it,  and  that  the 
testimony  of  the  arbitrators  was  inadmissible  to  show  that  they  did 
not  intend  to  award  costs  against  the  claimant ;  the  first  award  ex- 
hausted their  powers.     Doke  v.  JcmieSy  4  N.  Y.  567. 

Where  an  award  is  void  for  uncertainty,  it  cannot  be  helped  by  a 
second  one  that  is  void,  because  the  arbitrators  can  make  only  one. 
.Fcdlon  V.  Kelehar^  16  Hun,  266.     The  award  should  embrace  noth- 
ing but  tlio  matters  submitted ;  if  otherwise,  it  is  void.     Pratt  v. 
Hackett^  6  Johns,  14 ;  Butler  v.  Mayor y  7  Hill,  329.     But  in  case 
the  portion  so  in  excess  of  the  submission  can  be  separated  from 
'  the  rest,  it  may  be  treated  as  surplusage,  and  the  award  should  stand 
as  to  matters  submitted.     Cox  v.  dagger^  2  Cow,  638 ;  McBride  v. 
Hagarhy  1  Wend.  326 ;  Gomez  v.  Garr^  6  id.  583  ;  Martin  v.   Wil- 
UamSy   13   Johns.    264 ;    Harrington   v.    Highar/iy  15  Barb.  524. 
An  award  cannot  require  one  not  a  party  to  do  an  act,  if  so  it  is 
void  as  to  all,  unless  the  unauthorized  portion  can  be  separated. 
Masten  v.    Williamey  supra      Arbitrators  are  presumed  to  have 
58 
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acted  upon  aU  matten  Which  were  contaiDed  in  the  'submiasion. 
Emery  v.  Hiiohcock^  13  Wend.  150.  But  in  case  the  award  does 
not  embrace  all  the  matters  within  the  Bubmission  brought  before 
the  arbitrators  it  is  void,  bright  v.  WtigH^  5  Cow.  197 ;  Moore  r. 
Cockroft^  4  Duer,  133.  Bttt  it  is  not  an  objection  that  a  paiticnlar 
matter  contained  in  the  submission  was  not  laid  before  the  arbitral 
tors.  The  parties  are  bound  to  claim  all  they  desire  before  the  an 
bitrators.  Owen  v.  Boerum^  23  Barb.  188 ;  OU  v.  Sehroeppd^  \ 
8eld.  486.  The  award  settles  and  quiets  all  matters  fairly  within 
the  meaning  and  intent  of  the  submission.  The  award  acts  as  a 
judgment*  Lowenstein  v.  Mcintosh^  87  Barb.  261.  It  does  not 
Invalidate  an  award  because  it  does  not  dispose  of  certain  personal 
property  belonging  to  a  firm,  the  disposition  of  which  was  submit- 
ted to  arbitrators  on  the  hearing.  This  was  upon  the  ground  that 
such  disposition  was  not  required  by  the  submission.  BcLckue  v. 
Forbes^  20  N.  T.  204.  The  penalty  of  the  bond  is  only  regarded 
•iu  case  of  revocation.  Where  the  submission  is  revoked,  in  ascer- 
taining the  amount  to  bo  awarded,  the  arbitrators  are  not  limited  to 
that  sum.  JSao  parte  Wallis,  7  Cow.  522.  It  is  held  that  the  necessaiy 
incident  of  an  arbitration  is  the  awarding  of  costs.  Strang  v.  Ferguson^ 
14  Johns.  161 ;  NichoU  v.  Rens.  Co,  Mutual  Ins.  Co.j  22  Weni 
125  ;  Cox  V.  Jogger^  2  Cow.  638.  And  to  the  contrary  see  Trustees 
•of  Amsterdam  v.  Vanderoeer^  4  Denio,  249 ;  People  v.  NeweU^  18 
Barb.  86 ;  Akdey  v.  Akdey^  17  How.  21.  But  if  the  subject  of  the 
controversy  is  an  action  then  pending  in  court,  the  arbitration  may 
award  as  to  the  costs  of  the  action  without  express  authority,  and 
also  as  to  fees  and  expenses  of  arbitrators.  Matter  of  Vanderveer^  4 
Denio,  251.     An  award  in  a  matter  submitted  to  arbitration  while  a 

suit  was  pending  on  an  appeal  from  a  judgment  of  a  justice  of  the 
peace  that  plaintiff  recover  $25  and  the  costs,  if  any  recovery 
before  such  justice,  gives  only  such  costs  as  are  then  owing  and 
unpaid.      WiUey  v.  Shofoer^  4  Hun,  797, 

Fjffed  of  a/ward,  —  A  valid  award  has  the  binding  effect  of  a 
judgment  as  between  the  parties,  and  Is  a  bar  to  a  suit  for  the  orig- 
inal cause  of  action.  Shephard  v.  Wa;tson^  3  Caines,  166 ;  Wheeler 
V.  Vanllouten^  12  Johns.  811 ;  Fidler  v.  Cooper ^  19  Wend.  285  ; 

Wells  V.  Lain,  15  id.  99  ;  Diedrick  v.  Richley,  2  Hill,  272 :  WUr 
herly  v.  Matthews,  91  N.  Y.  698 ;  Lowenstein  v,  Mcintosh,  37 
Barb.  251 ;  Coleman  v.  Wade,  6  N.  Y.  44.  Even  though  the 
award  has  not  been  performed.  BraziU  v,  Isham»^  12  N.  Y.  9. 
^  When  the  submission  is  general  of  all  demands  which  either  party 
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hns  against  the  other,  the  award  is  a  bar  to  any  demfloid  existing  at 
the  time  of  the  snbmission,  and  evidence  to  show  that  the  demand 
for  which  the  action  was  brought  was  omitted  by  mistake  is  admis- 
sible. Whedeir  V.  Fim  Houtenj  12  Johns.  311.  See  Taylor  v. 
Hemington,  51  K.  T.  663.  Although  the  terms  of  a  submission 
inay  be  sufficiently  broad  to  render  a  particular  claim  the  proper 
subject  of  trial,  yet  if  the  award  does  not  on  its  face  appear  to  in- 
clude any  adjudication  thereon,  evidence  is  admissible  to  show  that 
proof  of  such  claim  was  not  heard,  but  was  in  fact  excluded  by  the 
arbitrators,  and  the  award  will  not  conclude  the  parties  with  re- 
spect to  such  claim.  Morss  v.  Oabonij  64  Barb.  543.  Although 
JBin  award  cannot  operate  as  a  conveyance  of  land,  it  is  effectual  by 
way  of  preventing  a  party  from  disputing  title.  Cox  v.  Jagger^  2 
Cow.  638.  Upon  the  strength  of  an  award  upon  a  question  of 
boundary,  the  party  in  whose  favor  it  is,  may  recover  in  ejectment. 
Hcbertaon  v.  McNeUy  12  Wend.  578 ;  SeUick  v.  Adamsy  15  Johns. 
197.  An  award  on  a  legatee's  claim  against  an  executor  before  the 
surrogate,  held  binding  on  the  accounting.  Valentine  v.  Val- 
entine, 2  Barb.  Gh.  430.  An  award  made  against  the  estate  of  a 
deceased  person  under  a  submission  made  by  his  personal  repre- 
sentatives, ascertains  and  liquidates  the  claim,  but  gives  no  priority 
of  payment  over  other  creditors,  nor  does  an  award  of  payment  ab- 
solutely have  that  effect,  though  it  may  bind  the  representatives 
personally.  Wood  v.  Tunnicliffy  74  N".  T.  38.  An  award  must 
be  pleaded  to  be  a  defense  and  cannot  be  shown  under  a  general 
denial      BraziU  v.  laham.  12  N.  T.  9. 

g  2372.  To  entitle  tlie  award  to  be  enforced,  as  prescribed  in  this  title,  it  most 
be  in  writing;  and,  within  the  time  limited  in  the  submission,  if  anj,  subscribed 
by  the  arbitrators  making  it,  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded;  and  either  filed  in  the  office  of  the  clerk  of  the  court,  in 
.which,  bj  the  submission,  judgment  is  authorized  to  be  entered  upon  the  award, 
or  delivered  to  one  of  the  parties,  or  his  attornejr. 

Form  of  Award. 


In  the  Matter  of  the  Arbitration  be- 
tween Alexander  Palmer  and  John 
Constable. 


To  all  to  whont  these  presents  shall  cwne  or  may  concern : 

We,  John  V.  V.  Kenyon,  George  Keeler,  and  John  G.  Gray,  to 
whom  was  submitted  as  arbitrators,  the  matters  in  controTersy  exist- 
ing between  Alexander  Palmer  and  John  Constable,  as  by  the  condi- 
tion of  the  submission  executed  by  the  said  parties  respectively,  and 
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dated  the  10th  day  of  November,  1886,  more  fully  appears:  Now, 
therefore,  know  ye,  that  we,  the  arbitrators  mentioned  in  the  said 
submission,  having  heard  the  proofs  and  allegations  of  the  respective 
parties,  and  examined  the  matters  in  controversy,  by  them  submitted 
therein,  do,  thei*efore,  make  this  award  in  writing,  that  is  to  say,  the 
said,  etc.  (here  give  findings  in  detail). 

In  witness  whereof,  we  have  hereunto  subscribed  these  presents  this 
5th  day  of  December,  in  the  year  1886. 
{Add  acknowledgment.)  John  V.  V,  Kbnyok, 

John  G,  Gray, 
Geobge  Eeeleb, 

Arbitrators, 

§  2873.  At  any  time  within  one  year  after  the  award  is  ma4e,  as  prescribed  in 
the  last  section,  any  party  to  the  submission  may  apply  to  the  court,  specified  in 
the  submission,  for  an  order  confirming  the  award;  and  thereupon  the  court  must 
grant  such  an  order,  unless  the  award  is  vacated,  modified  or  corrected,  as  pre- 
scribed in  the  next  two  sections.  Notice  of  the  motion  must  be  served  upon  the 
adverse  party  to  the  submission,  or  his  attorney,  as  prescribed  by  law  for  service 
of  notice  of  a  motion  upon  an  attorney  in  an  action  in  the  same  court.  In  the 
Supreme  Court  the  motion  must  be  made  within  the  judicial  district  embracing 
the  county  where  the  judgment  is  to  be  entered. 

It  was  held  in  Hughes  v.  Bywater^  4  Hill,  551,  that  where  a  bond 
of  submission  to  arbitrators  contained  a  stipulation  that  in  case  the 
award  was  not  paid  or  fulfilled,  judgment  for  the  penalty  of  the 
bond  might  be  forthwith  entered  in  the  Supreme  Court;  the  pre- 
vailing party  was  at  liberty  to  perfect  judgment  immediately,  but 
this  is  questioned  in  Goodaell  v.  Phillips^  49  Barb.  353.  As  to  the 
entry  of  judgment  on  an  award  under  arbitration,  not  under  the 
statute,  see  Bank  of  Monroe  v.  Widner^  11  Paige,  529  ;  MerriM  v. 
Thompson^  27  N.  Y.  225.  A  mistake  in  an  award  may  be  corrected 
by  an  action  in  equity,  notwithstanding  the  award  was  made  under 
an  arbitration  providing  that  judgment  might  be  entered  on  the 
award  under  the  statute.  The  power  of  the  court  to  correct  or  modify 
the  award  within  a  limited  time  is  not  exclusive,  but  the  Supreme 
Court  possesses  the  original  equitable  jurisdiction. 

Form  of  Notice  of  Motion. 


Alexander  Palmer 

and 
John  Constable. 


In  arbitration. 


To  JoHK  CoifSTABLB  and  Oareoll  Whitakbb,  Esq.,  his  Attorney: 

Take  notice,  that  an  application  will  be  made  to  the  Supreme  Court, 
at  a  Special  Term  thereof,  to  be  held  at  the  court-house,  in  the  city 
of  Kingston,  on  the  26th  day  of  December,  1886,  for  an  order  con- 
firming the  award  of  the  arbitrators  herein  in  the  above-entitled  mat- 
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ter,  which  award  is  dated  December  5, 1886,  and  for  judgment  there- 
upon and  in  accordance  therewith,  with  costs,  and  for  such  other  or 
further  relief  as  may  be  proper. 

That  said  application  will  be  made  upon  said  award  and  upon  other 
papers  served.        Yours  etc.,  Alexander  Palmer, 

S.  B.  Shakpe,  Attorney  for  Alex.  Palmer. 

§  2874.  Li  either  of  the  foHowing  cases  the  court  specified  in  the  submission 
must  make  an  order  vacating  the  award  upon  the  application  of  either  party  to 
the  submission. 

1.  Where  the  award  was  procured  hy  corruption,  fraud  or  other  undue  means. 

2.  Where  there  was  evident  partiality  or  corruption  in  the  arbitrators,  or  either 
of  them. 

8.  Where  the  arbitrators  were  guilty  of  misconduct  in  refusing  to  postpone  the 
hearing  upon  sufScient  cause  shown,  or  in  refusing  to  hear  evidence  pertinent 
and  material  to  the  controversy;  or  of  any. other  niisbehavior  by  which  the  rights 
of  the  party  have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so  imperfectly  executed 
them  that  a  mutual,  final  and  definite  award  upon  the  subject-matter  submitted 
was  not  made. 

Where  an  award  is  vacated  and  the  time  within  which  the  submission  requires 
the  award  to  be  made  has  not  expired,  the  court  may,  in  its  discretion,  direct  a 
rehearing  by  the  arbitrators. 

§  2875.  In  either  of  the  following  cases  the  court  specified  in  the  submission 
must  make  an  order  modifying  or  correcting  the  award  upon  the  application  of 
either  party  to  the  submission: 

1.  Where  there  was  an  evident  miscalculation  of  figures,  or  an  evident  mis- 
take in  the  description  of  any  person,  thing  or  property  referred  to  in  the  award. 

2.  Where  the  arbitrators  have  awarded  upon  a  matter  not  submitted  to  them, 
not  affecting  the  merits  of  the  decision  upon  the  matters  submitted. 

8.  Where  the  award  is  imperfect  in  a  matter  of  form,  not  affecting  the  merits 
of  the  controversy,  and,  if  it  had  been  a  referee's  report,  the  defect  could  have 
been  amended  or  disregarded  by  the  court. 

The  order  may  modify  and  correct  the  award  so  as  to  effect  the  intent  thereof, 
and  promote  justice  between  the  parties. 

On  application  to  vacate  an  award,  the  court  may  go  behind  the 
award  and  inquire  as  to  what  took  place  before  the  arbitrators. 
MaUer  of  Williams,  4  Denio,  194 ;  Butler  v.  Mayor,  7  Hill,  329. 
But  the  arbitrators  cannot  give  evidence  for  the  purpose  of  impeach- 
ing the  award  or  to  contradict  it.  Mayor  v.  Butler,  1  Barb.  825 ; 
French -v.  New,  20  id.  481;  Campbell  y.Weatem,  3  Paige,  124; 
Harrin^gton  v.  Eamhlir^,  12  Wend.  212.  But  they  may  give 
evidence  to  show  that  they  did  not  consider  a  particular  matter,  or 
that  matters  were  contained  in  the  award  not  in  the  submission. 
Morris  v.  Osh(ym,  64  Barb.  543;  Mayor  v.  BuUer,  1  id.  825; 
Briggs  v.  Smith,  20  id.  409. 

The  rule  that  arbitrators  cannot  give  evidence  to  impeach  the 
award  does  not  apply  where  an  umpire  has  been  chosen.    1  Barb. 
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825,  supra.  Nor  does  it  applj  to  an  arbitrator  who  has  not  signed  • 
^n  award  made  by  the  majority  of  the  arbitrators.  ArbUraUorh  of 
National  Bank  v.  Darragh^  17  Week.  Dig.  290.  Unless  restricted 
by  the  submission,  arbitrators  may  disregard  strict  rules  of  law  and 
evidence  and  decide  according  to  their  sense  of  equity.  Fxfdickar 
V.  Guardian  Mutual  Life  Ins.  Co.^  62  N.  Y.  392.  Awards  are  to 
be  liberally  construed  for  the  purpose  of  upholding  them.  Jackson 
V.  AmUer,  14  Johns.  96 ;  Fudickar  v.  Ins.  Co.^  62  N.  Y.  392. 

When  award  will  he  vaoated. —  An  award  may  be  set  aside  for 
partiality  or  corruption  of  the  arbitrators.  Smith  v.  Cutler^  10 
Wend.  590 ;  Ennist  v.  Hoyty  17  id.  410.  But  in  order  to  justify  a 
court  in  interfering  on  this  ground,  the  facts  should  be  clearly  shown. 
Wood  V.  A.  <&  R.  R.  R.,  8  N.  Y.  168;  Perkins  v.  Giles,  60  id 
228.  Or  if  the  parties  have  not  had  an  opportunity  to  be  heard  bo- 
fore  the  arbitrators.  Jordan  v.  Hyatt,  3  Barb.  275.  The  miscon- 
duct and  misbehavior  which  under  the  statute  authorize  vacating  an 
award  must  be  acts  wliich  evince  unfairness  and  not  merely  error  of 
judgment,  no  matter  however  great.  Smith  v.  Gutter,  10  Wend. 
590  ;  Eetcham  v.  Woodruff,  24  Barb.  147 ;  Perkins  v.  Giles,  50  N. 
Y.  228  ;  De  Castro  v.  Brett,  66  How.  484.  The  court  will  not  set 
aside  an  arbitration  where  the  arbitrators  have  erred  only  in  regard 
to  a  question  of  law  or  fact.  Jackson  v.  Amhler,  14  Johns.  96 ; 
Campbell  v.  Western,  3  Paige,  124 ;  Winship  v.  Jewett,  1  Barb. 
Ch.  173 ;  Ketoham  v.  Woodruff,  24  Barb.  147 ;  EmmeU  v.  Eoyt,  17 
Wend.  410.  Where  the  award  is  within  the  limit  of  the  submis- 
sion and  there  is  no  evidence  of  fraud,  courts  will  not  ordinaily 
interfere  with  the  determination.  Matter  of  Roosevelt  v.  Nichols, 
6  Week.  Dig.  437.  An  award  will  not  be  set  aside  for  error  either 
of  law  or  fact  relating  to  matters  within  the  jurisdiction  of  the 
arbitrators.  There  must  be  either  misconduct,  or  corruption,  or  ^ 
mistake,  or  a  clerical  error,  and  in  'general  this  must  appear  on  the 
face  of  the  award  or  in  some  paper  delivered  with  it.  Morris  Run 
Coal  Co.  v.  Salt  Co.  of  Onondaga,  58  N.  Y.  667.  No  objection 
can  be  made  which  does  not  involve  corruption  or  misconduct  on  the 
part  of  the  arbitrators  or  an  award  not  within  the  submission. 
Merritt  v.  Thompson,  27  N.  Y.  225  ;  Herrick  v.  Blair,  1  Johns.  Oh. 
101 ;  Shepard  v.  Merrill,  2  id.  276 ;  Todd  v.  Barlow,  id.  661 ; 
Perkins  v.  Wing,  10  Johns.  142;  Matter  of  Roosevelt  v.  Nichols, 
6  Week.  Dig.  437.  It  is  riot  competent  at  law  to  show  that  the 
arbitrators  made  mistakes,  and  a  voluntary  promise  by  a  party  to 
correct  any  errors  does  not  open  the  award  in,  that  respect.     J^ner 
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y.  Shaw,  2  Wend.  567.  And  it  is  no  ground  of  objection  in  an 
action  to  enforce  a  common-law  submission  that  it  is  gainst  law^ 
MUeheU  v.  Bueh,  7  Cow.  185 ;  Cranston  v.  Kenny,  9  Johns,  218. 
Although  if  a  mistake  is  made  in  ascertainiog  the  amount  due  it  is 
a  good  defense  to  an  action  on  an  award,  a  general  allegation  that 
the  arbitrators  ^^  made  a  mistake  in  such  computation,  which  mistake 
was  a  clerical  error  and  that  the  award  was  the  result  of  such  clerical 
error"  is  suflScient.  Garvey  v.  Carey,  35  How.  282.  If  special 
matters  are  submitted  the  award  is  not  void  because  it  directs  a  gen* 
eral  release  since  it  will  inure  only  to  the  matter  submitted.  Munro 
Y.  Alaire,  2  Caines,  320.  Where  a  party  has  with  full  knowledge 
accepted  and  executed  an  award  it  should  not  be  set  aside.  De 
Castro  V.  Brett,  56  How.  484,  In  Fadickar  v.  Guardian  Mutual 
Life  Insurance  Co.,  45  How.  462 ;  37  N.  Y.  Super.  858 ;  aflSrmed, 
62  N.  Y.  392,  it  is  held  that  where  all  the  proofs  and  proceedings 
before  the  arbitrator  are  not  put  iu  evidence  in  an  action  to  set 
aside  the  award,  the  court  will  presume  that  the  facts  necessary  to 
sustain  his  rulings  were  established  before  him.  The  general  rule 
that  the  court  will  not  interfere  with  an  award  except  for  fraud,  cor«« 
ruption,  partiality,  or  misconduct  on  the  part  of  the  arbitrator,  or 
excessive  or  imperfect  use  of  the  powers  conferred,  or  of  gross  mis- 
take as  to  which  there  can  be  no  controversy,  is  reiterated  with  the 
qualifications  that  the  rale  does  not  apply,  where  the  arbitrator  by 
statements  in  the  award  or  opinion  of  his  intention  to  be  governed 
by  strictly  legal  rules  has  conferred  upon  the  court  a  power  of  in- 
quiry and  revision.  See,  also,  De  Castro  v.  Brett,  56  How.  484, 
In  Halstead  v.  Seaman,  82  N.  Y.  27,  some  of  the  rales  applicable 
to  awards  are  stated  to  be  that  the  refusal  of  an  arbitrator  to  hear 
^testimony  which  is  pertinent  and  material  is  sufficient  misconduct  to 
authorize  the  setting  aside  of  his  award,  though  he  may  think  he 
has  sufficient  other  evidence.  The  construction  by  arbitrators 
of  the  submission  to  them  is  not  conclusive,  it  is  for  the  court  to  de- 
termine  whether  they  have  exceeded  their  powers  or  refused  to 
exercise  them.  The  general  rule  that  the  decisions  of  arbitrators  on 
the  mere  ground  that  they  are  erroneous  are  not  reviewable  applies 
only  to  matters  submitted  to  them.  The  case  of  Fudickar  v.  The 
Chua/rdian  Mut.  Ins,  Co.,  62  N.  Y.  892,  is  cited  with  approval. 
That  case  holds  among  other  things,  that  any  violation  of  ma- 
terial justice,  such  as  receiving  material  evidence  from  one  party 
without  the  knowledge  or  consent  of  the  other,  should  be  con- 
denaned.     The  two  cases  give  very  fully  the  principles  now  applied 
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by  tho  courts  to  the  review  of  awards  made  *  by  arbitrators,  and  the 
earlier  cases  of  Serrick  v.  Blair^  1  Johns.  Ch.  101 ;  Campbell  v. 
Western,  3  Paige,  124;  Dater  v.  }VeUi7igton,  1  Hill,  319,  and 
TurnhuU  V.  Martin^  37  How.  20,  must  be  read  in  the  light  of  these 
later  decisions.  See,  also.  Van  CorUandt  v.  UnderhiU,  17  Johns. 
405.  But  an  award  cannot  be  impeached  collaterally  by  showing 
that  the  arbitrators  erred  in  receiving  evidence  Viele  v.  T.  ds  B, 
a.  li.  Co.,  21  Barb.  381 ;  affirmed  on  another  point,  20  N.  Y.  184, 
On  a  motion  to  vacate  an  award  on  the  ground  that  improper  evi- 
dence lias  been  received  the  question  is,  whether  such  evidence  hag 
been  received  which,  by  any  probability,  may  have  affected  the  con- 
clusion of  the  arbitrators,  and  not  whether  such  evidence  was  con- 
sidered by  them  in  making  their  award.  If  the  evidence  was 
received  it  is  impossible  for  the  court  to  say  that  it  did  not  aflfect  the 
conclusion  of  the  arbitrators.  Arbitration  National  Bank  v.  Dar- 
ragh,  17  Week.  Dig.  290. 

What  conduct  of  arhitratore  affects  award, — Where  an  arbitrator 
had  before  his  selection  examined  the  property  he  was  to  appraise, 
and  expressed  an  opinion  as  to  its  value,  and  the  award  was  clearly 
excessive,  it  was  held  to  show  partiality  and  misconduct.  Smith  v. 
Cooly,  6  Daly,  401.  But  the  fact  that  previous  to  the  arbitration 
one  of  the  arbitrators  consulted  with  defendant,  and  told  him  the 
claim  was  too  high,  does  not  show  such  partiality,  corruption  or 
gross  misbehavior  as  to  invalidate  the  award.  French  v.  New,  20 
Barb.  481 ;  reversed  on  another  point,  28  N.  T.  147.  An  award 
cannot  be  objected  to  on  the  ground  that  the  arbitrator  did  not  hear 
the  evidence,  if  it  appears  that  the  parties  waived  a  hearing,  and  ex- 
pected and  intended  that  he  should  make  his  decision  upon  his  per- 
sonal knowledge.  Wiberly  v.  Matthews,  91  N.  T.  648.  Nor  does 
the  fact  that  the  plaintiff  communicated  with  his  proposed  arbitrator 
with  reference  to  the  controversy  avoid  the  award,  although  the 
amount  awarded  is  large.  Wood  v.  A.  cfe  JR.  jR.  li.  Co.^  8  N.  Y. 
160. 

Award  must  oe  within  siibmission, —  The  fact  that  the  arbitrators 
took  into  consideration  matters  not  submitted  to  them  is  admissible 
in  an  action  on  an  award,  and  if  they  did  so,  and  the  court  cannot 
distinguish  so  as  not  to  affect  the  justice  of  the  case,  the  whole 
award  is  void.  Briggs  v.  Smith,  20  Barb.  409 ;  BuUer  v.  Mayor^ 
T  Hill,  829 ;  S.  C,  1  Barb.  325 ;  Iliscock  v.  Harris,  74  N.  Y.  109. 
If  an  arbitrator  exceeds  his  authority  it  is  immaterial  whether  it  is 
done  consciously  or  by  mistake.     Borrowe  v.  Milbank^  6  Duer, 
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680.  But  tliere  is  a  presumption  that  the  arbitrators  have  acted 
within  the  submission  till  the  contrary  appears,  Solomons  v.  Mc- 
Kinatry^  13  Johns.  27 ;  Pierce  v.  Morrisony  6  Hun,  285 ;  and  even 
though  the  terms  of  an  award  are  less  comprehensive  than  the  sub- 
mission, the  award  is  good  unless  it  appears  that  the  matters  sub- 
mitted were  brought  before  the  arbitrators  which  are  not  embraced 
in  the  award.  Ott  v.  Schroeppel^  5  N.  Y.  482.  An  entire  award 
is  not  necessarily  to  be  rejected  because  in  some  respects  in  excess  of 
the  submission,  or  invalid  under  the  statute,  if  the  objectionable 
parts  can  be  separated,  Locke  v.  Filley^  14  Hun,  139 ;  Martin  v. 
WiUiamSy  13  Johns.  264 ;  Cox  v.  Jaggery  2  Cow.  638;  Jackson  v. 
Ambler y  14  Johns.  96;  Doke  v.  JameSy  4  N.  Y.  567;  Keep  v. 
Keepy  17  Hun,  152 ;  Harrison  v.  Ilighanny  15  Barb.  524 ;  Bacon  v. 
WUbuTy  1  Cow.  117.  Otherwise,  if  the  parts  are  dependent. 
Schuyler  v.  Va/nderveery  2  Caines,  235 ;  Jones  v.  WeUwoody  71  N. 
Y.  208.  Where  an  award  is  void  in  one  particular,  and  that  is  the 
only  act  which  the  i)arty  is  directed  to  do,  and  is  the  consideration 
intended  for  the  act  required  of  the  other  party,  the  whole  is  void. 
Brown  v.  HamJcersony  3  Cow.  70. 

Award  micst  he  certain. —  An  award  must  be  certain  and  definite, 
so  as  to  show  what  each  party  is  required  to  do ;  if  it  is  sufficiently 
certain  to  be  obligatory  as  a  contract  it  is  valid,  and  if  the  several 
parts  are  consistent,  and  their  meaning  plain,  the  award  will  be  up- 
held. Schuyler  v.  Vanderveery  2  Caines,  235 ;  Perkins  v.  GileSy  50 
N.  Y.  228 ;  Pierson  v.  Van  Marter,  17  Week.  Dig.  183.  An 
award  is  sufficiently  certain  though  it  requires  a  calculation,  if  th6 
basis  for  the  calculation  is  given.  Ludlow  v.  Orozarty  3  Johns.  Cas. 
534.  As  in  an  award  that  defendant  pay  a  certain  sum,  and  each 
party  pay  his  own  witness'  fees.  Weed  v.  ElliSy  3  Caines,  253.  If 
the  submission  fixes  the  time  of  payment,  an  award  fixing  the  amount 
is  sufficient.  Oomez  v.  Qarry  6  Wend.  583 ;  reversed  on  another 
point,  9  id.  549. 

On  a  submission  of  partnership  matters  an  award  requiring  one 
partner  to  pay  the  partnership  debts  is  sufficiently  certain.  Case  v. 
Ferrisy  2  Hill.  75.  And  where  a  pending  action  is  referred  to  ar- 
bitrators, an  award  for  a  sum  and  costs  to  which  he  has  been  sub- 
jected is  sufficiently  certain,  Boughton  v.  SeamanSy  9  Hun,  392.  So 
an  award  on  a  boundary  question  is  sufficient  if  it  shows  enough 
to  enable  each  party  to  decide  if  his  possession  corresponds  with 
the  line.  Bacon  v.  Wilherty  1  Cow.  117.  As  an  instance  of  suffi- 
cient award  see  CuUer  v.  Cutlery  48  N.  Y.  Super.  470.  An  other- 
59 
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wise  indefinite  award  may  be  cured  by  the  recital.  Wood  v.  A,  <&  R. 
li,  R.  Co.,  8  N.  y.  160  ;  Butler  v.  Mayor,  7  Hill,  329 ;  Mayor  v. 
Butler,  1  Barb.  325.  An  award  incomplete  on  its  face  may  be 
supplemented  by  parol  evidence,  and  the  rule  requiring  an  award  to 
be  certain  only  requires  that  the  meaning  of  the  parties  can  be  as- 
certained when  all  the  evidence  is  before  the  court.  When  a  portion 
of  an  award  is  void  for  uncertainty,  it  does  not  vitiate  the  residue 
if,  by  striking  out  the  defective  portion,  a  substantial,  definite 
and  unobjectionable  award  remains.  Becker  v.  Bowen,  61  N.  Y. 
817.  An  award  that  a  contractor  is  entitled  to  liis  full  bill,  after 
deducting  the  bills  paid  him  by  persons  named,  is  void  for  uncer- 
tainty. FaUon  V.  Kelehar,  16  Hun,  266.  To  same  effect.  Wait  v. 
Barry,  12  Wend.  377.  It  is  said,  in  Hiscock  v.  Harris,  74  N.  Y.  109, 
that  there  are  certain  fundamental  requisites  and  properties  which 
awards  must  possess ;  among  other  things  they  must  be  within  the 
submission,  certain  and  to  a  common  intent  and  final.  They  must  be 
within  the  submission,  because  to  no  other  subjects  or  questions  than 
to  those  embraced  therein  does  their  authority  extend ;  they  must 
be  certain,  that  parties  may  know  their  rights  and  obligations,  and 
they  must  be  final,  that  the  parties  may  not  be  remitted  to  a  new 
controversy.  The  award  in  question  in  that  action  is  then  held  to 
be  void,  among  other  tilings,  for  uncertainty. 

Award  must  he  final.  —  Where  there  is  a  submission  of  all  ques- 
tions, and  an  intent  appears  to  have  every  thing  decided,  if  any  thing  is 
decided,  an  award  deciding  part  only  is  void.  An  award  that  all  causes 
of  action  were  merged  in  and  discharged  by  a  contract,  and  order- 
ing judgment  and  dismissing  the  complaint,  but  concluding  that  it 
is  not  intended  to  determine  the  rights  of  either  of  said  parties  un- 
der the  contract,  is  not  final  and  definite  and  should  be  set  aside. 
Jones  V.  Wellwood,  71  N.  Y.  208.  It  would  be  fatal  to  the  award 
if  any  portion  of  the  matters  in  dispute  submitted  to  the  arbitrator 
should  be  found  not  to  have  been  decided  by  him,  although  the  ques- 
tion whether  an  award  is  invalid  does  not  depend  on  any  absolute 
rule  of  -law  requiring  the  determination  of  all  the  matters  submitted 
to  give  validity  to  an  award,  but  upon  the  terms  of  the  submission. 
Merritt  v.  Thompson,  27  N.  Y.  225. 

The  reservation,  by  arbitrators,  of  a  power  over  the  thing  sub- 
mitted shows  the  award  not  to  be  final,  and  with  this  fundamental 
defect  in  an  award  it  is  void,  and  parties  have  a  right  to  insist  upon 
a  lega  objection.  Hiscock  v,  Harris,  74  N.  Y.  109.  But  this  can- 
not be  shown  dehxyrs  the  record.     Todd  v.  Barlow,  2  Jolins.  Ch. 
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561.  But  an  award  by  arbitrators  who  are  empowered  to  determine 
the  disposition  of  partnership  property  in  payment  of  partnership 
debts  is  not  void  because  it  does  not  dispose  of  all  the  assets,  unless 
the  submission  expressly  provides  that  it  must  do  so.  It  is  valid  as 
to  all  assets  of  which  it  disposes,  and  the  others  remain,  as  before, 
the  joint  property  of  the  partners.  Backus  \.  FoheSj  20  N.  Y.  204. 
While  all  matters  submitted  must  be  embraced  in  the  award,  it  will 
be  presumed  this  is  done,  but  if  the  contrary  appears  award  is  void. 
Wright  V.  Wright^  5  Cow.  197 ;  Moore  v.  Cockcroft^  4  Duer,  133. 
An  award  which  leaves  nothing  to  be  done,  except  some  ministerial 
act,  as  selecting  from  a  designated  stock,  is  final.  Owen  v.  Boerurrij 
23  Barb.  187.  An  award  of  payment  of  a  specific  sum  stated  that 
the  party  had  a  just  claim  to  it,  or  more  if  insisted  upon.  It  was 
held  that  the  award  was  final,  though  no  release  was  directed,  and 
it  was  to  be  intended  that  the  claimant  consented  to  the  reduction 
of  the  rfum.     Solomons  v.  McKinstry^  13  Johns.  27. 

Awards  sustained  or  vacated. —  An  award  requiring  a  release  by 
a  married  woman,  who  was  not  strictly  a  party  to  the  arbitration,  is 
good  if  the  release  is  tendered.  Smith  v.  Sweeney ^  35  N.  Y.  291. 
Where  the  submission  of  the  question  of  boundary  disclosed  that 
the  arbitrators  were  to  be  governed  by  an  original  tier  line,  it  was 
held  that  the  conclusion  of  the  arbitrators  as  to  where  that  line  was 
was  conclusive.  Robertson  v.  McNeil^  12  Wend.  578.  Where  the 
arbitrators  awarded  damages  for  slander  the  defendant  cannot  resist 
payment  on  the  ground  the  words  were  not  actionable.  Shephard 
V.  Watrous^  3  Caines,  166.  See  French  v.  Neno^  20  Barb.  481; 
reversed  on  another  point,  28  N.  Y.  147.  Where  arbitrators  opened 
an  account  stated,  the  award  was  sustained.  Emmet  v.  Hoyt^  17 
Wend.  410. 

If  a  verdict  would  not  be  set  aside  on  same  facts,  an  award  will 
be  sustained.  Wood  v.  A.  dk  R,  R.  R.  Co.,  8  N.  Y.  160.  And  an 
award  will  not  be  opened  on  the  subsequent  discovery  of  a  receipt. 
Todd  V.  Rarlow,  2  Johns.  Ch.  551.  In  Dater  v.  Wellington,  1 
Hill,  319,  under  a  submission  by  partners  as  one  party  to  a  contro- 
versy, an  award  against  one  of  them  was  sustained.  Under  sub- 
mission of  a  claim  against  an  insurance  company,  the  arbitrators  be- 
sides awarding  a  sum  provided  that  the  claimant  should  assign  his 
claim  to  another  company,  held-,  within  the  powers  of  the  arbitrators. 
Nichols  V.  Renssel<ier  County  Mat.  Ins.  Co.,  22  Wend.  125.  But 
an  award  requiring  a  party  to  do  an  act  which  it  does  not  appear 
the  party  can  control,  is  void  to  that  extent.     Martin  v.   Williams, 
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13  Johns.  264.  As  is  an  award  that  a  sum  claimed  from  a  third 
party  is  invalid  and  not  a  bar  to  an  action.  BraziU  v.  Isham^  1  E. 
D.  Smith,  437  ;  aflSrmed  on  other  grounds,  12  N.  Y.  9.  A  verbal 
award  is  not  valid  unless  a  verbal  submission  of  the  matters  on 
which  it  is  made  would  be  binding.  The  fact  that  one  of  the 
parties  by  consenting  to  a  verbal  award  prevented  the  arbitrators 
from  making  a  valid  award,  will  not  deprive  him  of  the  right  to 
show  the  invalidity  of  the  one  made.  French  v.  Ifew^  28  N.  T. 
147.  A  court  of  equity  will  correct  a  mistake  in  an  award  of  ar- 
bitrators and  decree  a  performance.  Bouck  v.  Wilier^  4  Johns. 
Ch.  406. 

Form  of  Order  upon  Motion  Confirming  Award, 

At  a  Special  Term  held  at  the  City  Hall,  in  the  city  of  Albany,  on 

the  10th  day  of  January,  1887: 
Present  —  Hon.  S.  L.  Mayhem,  Justice, 

(Title,) 

On  reading  and  filing  the  award  made  by  the  arbitrators  (naming 
them)  in  the  above  matter,  dated  the  5th  day  of  December,  1885,  by 
which  it  appears  that,  etc.,  (state  substance  of  award)  with  proof  of 
due  service  upon  John  Constable,  of  notice  of  this  application,  to- 
gether with  a  copy  of  said  award,  and  upon  motion  of  S.  B.  Sharpe, 
counsel  for  said  Alexander  Palmer,  after  hearing  Carroll  Whi taker, 
Esq.,  counsel  for  John  Constable,  opposed,  and  on  reading  (name 
any  opposing  papers):  It  is  hereby  ordered  that  the  said  award 
be,  and  the  same  is  hereby  confirmed,  and  that  the  said  Alexander 
Palmer  have  judgment  against  the  said  John  Constable,  for  the  re- 
lief therein  specified,  and  for  the  fees  and  expenses  of  the  said  arbi- 
trators, as  therein  mentioned,  and  $25  costs  of  this  application,  and 
of  the  proceedings  subsequent  hereto,  and  his  disbursements  there- 
for to  be  taxed. 

S.  L.  Mayhem, 

Justice  Supreme  Court, 

§  2876.  Notice  of  a  motion  to  vacate,  modify,  or  correct  an  award,  must  be 
served  upon  the  adverse  party  to  the  submission,  or  his  attorney,  within  three 
months  after  the  award  is  filed  or  delivered,  as  prescribed  by  law  for  service  of 
notice  of  a  motion  upon  an  attorney  in  an  action.  For  the  puri)oses  of  the  mo- 
tion, any  judge,  who  might  make  an  order  to  stay  the  proceedings,  in  an  action 
brought  in  the  same  court,  may  make  an  order,  to  be  served  with  the  notice  of 
motion,  staying  the  proceedings  of  the  adverse  party  to  enforce  the  award. 

Form  for  Notice  of  Motion  to  Vacate  or  Modify y  etc.,  the  Award, 

(Title.) 

To  S.  B.  Sharpe,  attorney  for  Alexander  Palmer: 

Take  notice  that  an  application  will  be  made  to  the  Supreme  Court, 
at  a  Special  Term  thereoi,  to  be  held  at  the  court-house,  in  the  city 
of  Hudson,  on  the  6th  day  of  January,  1886,  for  an  order  vacating 
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(modifying  or  correcting),  in  the  following  particulars:  (stating  them) 
the  award  of  the  arbitrators  made  herein,  dated  December  5,  1885, 
with  costs,  and  for  such  other  or  further  relief  as  may  be  proper. 

That  such  application  will  be  made  upon  the  said  award,  and  upon 
the  affidavits  and  papers,  with  copies  of  which  you  are  herewith 
served.  Yours,  etc., 

Carroll  Whitakbr, 

Attorney  for  John  Constable. 

Order  for  Stay, 
To  Alexander  Palmer: 

On  the  within  papers,  let  all  proceedings  on  the  part  of  Alexander 
Palmer,  to  enforce  the  said  award,  be  stayed  until  the  hearing  and 
determination  of  the  within  noticed  motion. 

Dated  December  26,  1885.  W.  L.  Learned, 

Justice  Supreme  Court. 

%  2877.  Where  the  court  vacates  an  award,  costs,  not  exceeding  twenty-five 
doUars  and  disbursements,  may  be  awarded  to  the  prevailing  party;  and  the  pay- 
ment thereof  may  be  enforced,  in  like  manner  as  the  payment  of  costs  upon  a 
motion  in  an  action. 

Order  Vacating  Award. 

At  a  term  of  the  Supreme  Court,  held  in  and  for  the  State  of  Now 
York,  at  the  court-house  in  the  city  of  Hudson,  on  the  5th  day  of 
January,  1886: 

Present  —  Hon.  Samuel  Edwards. 

{Title.) 

On  reading  and  filing  notice  of  motion,  that  the  award  made  herein 
by  the  arbitrators  heretof9re  selected,  dated  the  5th  day  of  December, 
1885,  be  vacated,  modified  or  corrected,  and  on  motion  of  C.  Whit- 
aker,  counsel  for  John  Constable,  and  after  hearing  S.  B.  Sharpe, 
attorney  for  Alexander  Palmer,  and  on  reading  (name  opposmg 
papers) :  It  is  hereby  ordered  that  the  said  award  be,  and  the  same  is 
hereby  vacated  with  $25  costs  and  disbursements,  to  be  taxed  to  be 
paid  by  the  said  Alexander  Palmer  to  the  said  John  Constable. 

Samuel  Edwabds, 

Justice  Supreme  Court. 

§  2378.  Upon  the  granting  of  an  order,  confirming,  modifying,  or  correcting  an 
award,  judgment  may  be  entered  in  conformity  therewith,  as  upon  a  referee's  re- 
port in  an  action,  except  as  is  otherwise  prescribed  in  this  title.  Costs  of  the  ap- 
plication, and  of  the  proceedings  subsequent  thereto,  not  exceeding  twenty-five 
dollars  and  disbursements,  may  be  awarded  by  the  court,  in  its  discretion.  If 
awarded,  the  amount  thereof  must  be  included  in  the  judgment. 

The  fact  that  the  court  has  confirmed  an  award  presents  no  obsta- 
cle to  enjoining  proceedings  under  it,  if  the  award  was  of  a  matter 
which  is  not  the  subject  of  arbitration.  WycUt  v.  Benson^  23  Barb- 
327.  An  action  upon  an  award  on  a  submission  under  the  statute 
may  be  brought  in  the  Supreme  Court,  although  the  submission  pro- 
vides for  judgment  in  the  County  Court.     If  defendant  desires  to 
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move  that  court  for  relief  he  may  obtain  a  stay  of  proceedings.  The 
Btatate  is  cumalative  merely,  not  exclusive,  and  the  right  of  action 
on  the  award  still  remains.     Bumside  v.  Whiineyj  21  N.  Y.  148. 

^^79.  Immediatelj  after  entering  judgment,  the  clerk  must  attach  together 
and  file  the  following  papers,  which  constitute  the  judgment-roll: 

1.  The  submission;  the  selection  or  appointment,  if  any,  of  an  additional  arbi- 
trator, or  umpire;  and  each  written  extension  of  the  lime,  if  any,  within  which 
to  make  the  award. 

2.  The  award. 

8.  Each  notice,  affidavit,  or  other  paper,  used  upon  an  application  to  confirm, 
modify,  or  correct  the  award,  and  a  copy  of  each  order  of  the  court,  upon  such  an 
application. 

4.  A  copy  of  the  judgment. 

The  judgment  may  be  docketed,  as  if  it  was  rendered  in  an  action. 

g  2380.  The  judgment  so  entered  has  the  same  force  and  effect,  in  all  respects, 
as,  and  is  subject  to  all  the  provisions  of  law  relating  to,  a  judgment  in  an  action; 
and  it  may  be  enforced,  as  if  it  had  been  rendered  in  an  action  in  the  court  in 
which  it  is  entered. 

g  2381.  An  appeal  may  be  taken  from  an  order  vacating  an  award,  or  from  a 
judgment  entered  upon  an  award,  as  from  an  order  or  judgment  in  an  action.  The 
proceedings  upon  such  an  appeal,  including  the  judgment  thereupon,  and  the  en- 
forcement of  the  judgment,  are  governed  by  the  provisions  of  chapter  twelfth  of 
this  act,  as  far  as  they  are  applicable. 

It  was  held  under  the  statute  that  on  reviewing  an  order  refusing 
to  vacate  an  award  and  giving  judgment  thereon,  the  appellate 
court  will  not  consider  questions  not  raised  in  the  court  below. 
EoUenbeck  v.  Fleming^  6  Hill,  303.  Also  that  the  party  aggrieved 
could,  on  appeal,  review  only  the  errors  specifically  pointed  out  by 
statute.  Dibble  v.  Carap^  60  Barb.  150 ;  Ketcham  v.  Woodruff y 
24  id.  147  ;  Wilson  v.  WiUon,  66  id.  209. 

§  2382.  The  death  of  a  party  te  a  submission,  made  either  afi  prescribed  in  this 
title  or  otherwise,  or  the  appointment  of  a  committee  of  the  person  or  property  of 
such  a  party,  as  prescribed  in  title  sixth  of  this  chapter,  operates  as  a  revocation 
of  the  submission,  if  it  occurs  before  the  award  is  filed  or  delivered;  but  not  af. 
terward.  Where  a  party  dies  afterward,  if  the  submission  contains  a  stipula- 
tion, authorizing  the  entry  of  a  judgment  upon  the  award,  the  award  may  be  con- 
firmed, vacated,  modified,  or  corrected,  upon  the  application  of,  or  upon  notice  to, 
his  executor  or  administrator,  or  a  temporary  administrator  of  his  estate;  or, 
where  it  relates  to  real  property,  his  heir  or  devisee,  who  has  succeeded  to  his 
interest  in  the  real  property.  Where  a  committee  of  the  property,  or  of  the  per- 
son, of  a  party,  is  appointed,  after  the  award  is  filed  or  delivered,  the  award  may 
be  confirmed,  vacated,  modified,  or  corrected,  upon  the  application  of,  or  notice 
to,  a  committee  of  the  property;  but  not  otherwise.  In  a  case  specified  in  this 
section,  a  judge  of  the  court  may  make  an  order,  extending  the  time  within 
which  notice  of  a  motion  to  vacate,  modify,  or  correct  the  award,  must  be 
served.  Upon  confirming  an  award,  where  a  party  has  died  since  it  was  filed  or 
delivered,  the  court  must  enter  judgment  in  the  name  of  the  original  party;  and 
the  proceedings  thereupon  are  the  same,  as  where  a  party  dies  after  a  verdict. 
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See  Harris  v.  JUaoock^  91  N.  Y.  340;  reversing  14  Week.  Dig. 
219,  as  to  effect  of  death  of  one  of  parties  and  of  arbitrators. 

§  2388.  A  submission  to  arbitration,  made  either  as  prescribed  in  this  title  or 
otherwise,  cannot  be  revoked  by  either  party,  after  the  allegations  and  proofs  of 
the  parties  have  been  closed,  and  the  matter  finally  submitted  to  the  arbitrators 
for  their  decision.  A  revocation,  when  allowed,  must  be  made  by  an  instrument 
in  writing,  signed  by  the  revoking  party,  or  his  authorized  agent,  and  delivered 
to  the  arbitrators,  or  one  of  them;  and  it  is  not  necessary,  in  any  case,  that  the 
instrument  of  revocation  should  be  under  seal.  Any  party  to  a  submission  may 
thus  revoke  it;  whether  he  is  a  sole  party  to  the  controversy,  or  one  of  two  or 
more  parties  on  the  same  side. 

This  section  is  intended,  as  is  said  by  the  revisers,  to  abolish  the 
rule  laid  down  in  Van  Antwerp  v.  Stewart^  8  Johns.  125,  and  in 
Hoberison  v.  McNeil,  12  "Wend.  578 ;  also  to  settle  a  conflict  of  au- 
thority in  Bloomer  v.  Sherman,  5  Paige,  575  ;  Bank  of  Mo7iroe  v. 
Widne?*,  11  id.  529,  and  French  v.  New,  20  Barb.  481,  in  accord- 
ance with  the  two  former  decisions.  A  revocation  on  condition  is 
none  the  less  a  revocation,  if  effectual  to  take  away  the  arbitrator's 
right  to  proceed.     Crofoot  v.  AUen,  2  Wend.  494. 

§  2884.  Where  a  party  expressly  revokes  a  submission,  made  either  as  prescribed 
in  this  title  or  otherwise,  any  other  party  to  the  submission  may  maintain  an  ac- 
tion against  him,  and  also  against  his  sureties,  if  any,  upon  the  submission,  or 
any  instrument  collateral  thereto,  in  which  action  the  plaintiff  may  recover  all 
the  costs  and  other  expenses,  and  all  the  damages,  which  he  has  incurred  in  pre- 
paring for  the  arbitration,  aud  in  conducting  the  proceedings  to  the  time  of  the 
revocation.  Either  of  the  arbitrators  may  recover,  in  an  action  against  the  revok- 
ing party,  his  reasonable  fees  and  expenses. 

§  2385.  A  sum,  penalty,  forfeiture,  or  damages,  shall  not  be  recovered  for  a 
revocation  of  a  submission  to  arbitration,  made  either  as  prescribed  in  this  title 
or  otherwise,  except  as  prescribed  in  the  last  section;  notwithstanding  any  stipu- 
lated damages,  penalty,  or  forfeiture,  expressed  in  the  submission,  or  in  any  in- 
strument collateral  thereto. 

g  2886.  This  title  does  not  affect  any  right  of  action[in  affirmance,  disaffirmance, 
or  for  the  modification  of  a  submission,  made  either  a.«j  prescribed  in  this  title  or 
otherwise,  or  upon  an  instrument  collateral  thereto,  or  upon  an  award  made  or 
purporting  to  be  made  in  pursuance  thereof.  And,  except  as  otherwise  expressly 
prescribed  therein,  this  title  does  not  affect  a  submission,  made  otherwise  than  as 
prescribed  therein,  or  any  proceedings  taken  pursuant  to  such  a  submission »  or 
any  instrument  collateral  thereto. 
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CHAPTER   XXI. 

PROCEEDINGS  TO  FORECLOSE  A  MORTGAGE  BY  ADVERTISEMENT. 

'Under  the  Code  of  Procedure  proceedings  to  foreclose  a  mort- 
gage by  advertisement  were  not  included  in  the  special  proceedings 
provided  for,  and  the  matter  was  one  treated  exclusively  by  the 
Kevised  Statutes  and  acts  amendatory  thereof,  and  supplementary 
thereto,  of  which  there  were  a  considerable  number.  All  of  these  pro- 
visions are  now  merged  in  the  present  title.  A  history  of  the  proceed- 
ings to  foreclose  by  advertisement  in  this  State  is  given  by  Judge  An- 
drews in  Mowry  v.  Sanborn^  68  N.  Y.  153.  The  same  case  is  reported 
in  65  N.  Y.  581,  and  72  id.  534;  also  7  Hun,  380 ;  62  Barb.  223 ;  11 
Hun,  545.  The  remedy  is  solely  and  exclusively  the  creature  of  the 
statute,  and  hence  all  of  the  statutory  requirements  must  be  strictly 
complied  with,  and  a  failure  so  to  do  renders  the  proceedings  void. 
Van  Slyke  v.  Sheldon,  9  Barb.  278 ;  King  v.  Dantz,  11  id.  191 ; 
Cohoes  V.  GosSy  13  id.  137  ;  Cole  v.  Moffit,  20  id.  18 ;  St.  John  v. 
Bumpsteadj  17  id.  100 ;  Low  v.  Purdy^  2  Lans.  422.  This  method 
of  foreclosure  is  usually  resorted  to  by  reason  of  its  economy  as 
compared  with  foreclosure  by  action  in  cases  where  the  mortgaged 
premises  are  not  of  suflScient  value  to  bear  the  expenses  of  a  sale  in 
addition  to  the  amount  due.  The  principal  objections  are  the  fact 
that  the  proceedings  are  very  strictly  construed,  and  hence  an  error 
is  fatal  to  the  title,  and  that  the  writ  of  a.ssistance  does  not  issue  to  put 
the  purchaser  in  possession  as  in  an  action.  The  remedy  by  summary 
proceedings  has,  however,  been  so  adapted  to  obtaining  possession  by 
purchaser  after  sale,  that  this  is  of  comparatively  little  weight,  but 
the  fact  that  no  amendment  can  be  made  to  the  proceedings,  together 
with  the  inadequacy  of  the  costs  allowed^  have  great  weight  with  the 
profession,  and  it  will  be  rarely  used  where  there  is  sufficient  prop- 
erty to  pay  all  of  the  expenses  of  suit. 

§  2387.  A  mortgage  upon  real  property,  situated  within  the  State,  containing 
therein  a  power  to  the  mortgagee,  or  any  other  person,  to  sell  the  mortgaged 
property,  upon  default  being  made  in  a  condition  of  the  mortgage,  may  be  fore- 
closed, in  the  manner  prescribed  in  this  title,  where  the  following  requisites  con- 
cur: 

1.  Default  has  been  made  in  a  condition  of  the  mortgage,  whereby  the  power 
to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt  secured  by  the  mortgage, 
or  any  part  thereof;  or,  if  such  an  action  has  been  brought,  it  has  been  discon- 
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tinned,  or  final  judgment  has  been  rendered  therein  against  the  plaintiff,  or  an 
execution  issued  upon  a  judgment  rendered  therein  in  favor  of  the  plaintiff,  has 
been  returned  wholly  or  partly  unsatisfied. 

3.  The  mortgage  has  been  recorded  in  the  proper  book  for  recording  mortgages, 
in  the  county  wherein  the  property  is  situated. 

The  statutes  of  this  State  regulating  the  foreclosure  of  mortgages 
by  advertisement  do  not  apply  to  mortgages  on  real  estate  without  the 
State.  Elliott  v.  Wood^  45  K.  Y.  71.  Bnt  where  a  mortgage  was 
executed  upon  lands  without  the  State,  authorizing  a  sale  after  certain 
specified  notices  in  this  State,  it  was  held  that,  in  the  absence  of  any 
statutory  regulation,  the  parties  had  the  power  to  agree  upon  the  man- 
ner of  sale ;  that  while  the  statutes  of  this  State  in  reference  to  the 
sale  of  mortgaged  promises  had  reference  only  to  real  estate  in  this 
State,  yet  there  being  no  proof  that  the  sale  provided  for  was  illegal 
according  to  the  laws  of  the  State  where  the  land  was  situated,  there 
was  no  ground  for  equitable  interference.  Ga/rpenter  v.  Black 
Hawk  Co.,  65  N.  Y.  43 ;  Cejitral  O.  M.  Co.  v.  Piatt,  3  Daly,  263. 
It  is  said  in  Ferguson  v.  KimhaU,  3  Barb.  Ch.  616,  that  a  mortgage 
given  to  secure  unliquidated  damages  cannot  be  foreclosed  under  the 
statute.  In  Mowry  v.  SanborUy  68  N,  Y.  153,  the  question  is  sug- 
gested but  not  passed  upon.  Mr.  Moak  in  his  able  argument  in  that 
case  cites  upon  the  poiiit,  Ferguson  v.  Ferguson,  2  N".  Y.  S60 ; 
People,  ex  rel.,  v.  Potter,  47  id.  375.  See  Lockwood  v.  Turner^  7 
Wend.  458. 

If  a  mortgage  has  already  been  foreclosed  as  to  part  and  the  decree 
provides  for  subsequent  default,  sale  cannot  be  made  under  the  stat- 
ute. Cox  v.  Wheeler,  7  Paige,  250.  See  Grosvenor  v.  Day, 
Clarke's  Ch.  109.  As  to  how  payment  of  a  mortgage  affects  the 
power  of  sale,  see  Cameron  v.  Ervoin,  5  Hill,  272;  Warner  v.  Blake- 
man,  36  Barb.  501 ;  S.  C.  affirmed  4  Keyes,  487.  Under  the  stat- 
ute it  was  necessary,  before  a  mortgage  could  be  foreclosed  by  ad- 
vertisement, that  it  should  be  duly  recorded  in  the  proper  county. 
Wells  V.  Wells,  47  Barb.  416.  A  tender  to  the  mortgagee  or  his 
assignee  of  the  whole  amount  of  the  debt  and  interest,  with  the  costs 
and  charges,  will  render  a  subsequent  sale  on  the  mortgage  irregular 
and  void.  Burnet  v.  Denniston,  5  Johns.  Ch.  35.  But  the  mort- 
gage is  not  extinguished  where  the  assignee  takes  a  quit-claim  deed  of 
one-half  of  the  mortgaged  premises ;  at  most  this  can  only  operate 
as  an  extinguishment  of  a  portion  of  the  mortgage  debt,  leaving  the 
assignee  at  liberty  to  foreclose  for  the  residue.  Klock  v.  Cronkhite,  1 
Hill,  107.  The  foreclosure  must  be  made  in  the  name  of  the  real  party 
in  interest.  Cohoes  Co.  v.  Goss^  13  Barb.  137;  Slee  v.  Manhattan 
60 
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Co,^  1  Paige,  48.  See  Wihon  v.  Troup^  2  Cow.  195.  A  surviving 
executor  may  foreclose  by  statute.  Demareat  v.  Wynkoop^  3  Johns. 
Cb.  129.  Also  a  foreign  executor  or  administrator.  DoolitUe  v. 
Zewisy  7  Johns.  Cb.  45 ;  AveriU  v.  Taylor^  5  How.  476. 

§  2388.  The  person  entitled  to  execute  the  power  of  sale  most  give  notice,  in 
the  following  manner,  that  the  mortgage  will  be  foreclosed  by  a  sale  of  the  mort- 
gaged property,  or  a  part  thereof,  at  a  time  and  place  specified  in  the  notice. 

1.  A  copy  of  the  notice  must  be  published  at  least  once  in  each  of  the  twelve 
weeks  immediately  preceding  the  day  of  sale,  in  a  newspaper  published  in  the 
county  wherein  the  property  to  be  sold,  or  a  part  thereof,  is  situated. 

2.  A  copy  of  the  notice  must  be  fastened  up,  at  least  eighty-four  days  before  the 
day  of  sale,  in  a  conspicuous  place,  at  or  near  the  entrance  of  the  building  where 
the  County  Court  of  each  county  wherein  the  property  to  be  sold  is  situated,  is 
directed  to  be  held;  or,  if  there  are  two  or  more  sucl^  buUdings  in  the  same 
county,  then  in  a  like  place  at  or  near  the  entrance  of  the  building  nearest  to  the 
property;  or,  in  the  city  and  county  of  Xew  York,  in  a  like  place  at  or  near  the 
entrance  of  the  building  where  the  Court  of  Common  Pleas  for  that  city  and  county 
is  directed  by  law  to  be  held. 

8.  A  copy  of  the  notice  must  be  delivered  at  least  eighty -four  days  before  the 

« 

day  of  sale,  to  the  clerk  of  each  county  wherein  the  mortgaged  property,  or  any 
part  thereof,  is  situated. 

4.  A  copy  of  the  notice  must  be  served,  as  prescribed  in  the  next  section,  upon 
the  mortgagor,  or,  if  he  is  dead,  upon  his  executor  or  administrator.  A  copy  of 
the  notice  may  also  be  served,  in  like  manner,  upon  a  subsequent  grantee  or  mort- 
gagee of  the  property  whose  conveyance  was  recorded  in  the  proper  office  for  re- 
cording it  in  the  county,  at  the  time  of  the  first  publication  of  the  notice  of  sale; 
upon  the  wife  or  widow  of  the  mortgagor,  and  the  wife  or  widow  of  each  subse- 
quent grantee,  whose  conveyance  was  so  recorded,  then  having  an  inchoate  or 
vested  right  of  dower,  or  an  estate  in  dower,  subordinate  to  the  lien  of  the  mort- 
gage; or  upon  any  person  then  having  a  lien  upon  the  property,  subsequent  to  the 
mortgage,  by  virtue  of  a  judgment  or  decree  duly  docketed  in  the  county  clerk's 
office  and  constituting  a  specific  or  general  lien  upon  the  property. 

The  notice  specified  in  this  section  must  be  prescribed  by  the  person  entitled  to 
execute  the  power  of  sale,  unless  his  name  distinctly  appears  in  the  body  of  the 
notice,  in  which  case  it  may  be  subscribed  by  his  attorney  or  agent. 

It  is  suflBcient  if  the  notice  is  published  once  in  each  week  for 
twelve  weeks  successively,  although  all  the  publications  are  made 
within  seventy-eight  days,  provided  the  first  is  eighty-four  days  prior 
to  the  date  of  sale,  excluding  the  day  on  wliicb  the  sale  is  made. 
Howard  v.  Hatch,  29  Barb.  297 ;  Cole  v.  Ifoffitt,  20  id.  148  ;  Anony- 
mous, 1  Wend.  90.  But  the  first  publication  must  be  at  least  eighty- 
four  days  before  the  day  of  sale,  one  day  being  excluded  and  the 
other  included.  Bunce  v.  Reed,  16  Barb.  347.  It  has  been 
held  that  where  the  original  notice  of  sale  was  defective,  a  re- 
publiciition  with  the  several  notices  of  postponement  for  the  re- 
quired twelve  weeks  was  a  subsfcintial  compliance  with  the  statute. 
Cole   v.  Mojjitt,  20   Barb.  18.      A  notice  of  sale,  as  filed  in  the 
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clerk's  office  and  published  for  the  first  four  weeks,  was,  by  mis- 
take, dated  April  23,  1858,  instead  of  1868 ;  hdd^  that  the  mis- 
take was  obvious  on  inspection  and  could  not  have  misled,  and 
did  not  invalidate  the  proceedings.  Mowry  v.  Samhcm^  68  N.  Y. 
153. 

The  validity  of  the  sale  is  not  affected  by  the  fact  that  the  paper 
in  which  notice  was  published  was  not  calculated  to  give  general  in- 
formation. Wake  V.  Hart^  12  How.  444;  Jencka  v.  Alexander^  11 
Paige,  624.  It  is  only  required  that  the  notice  should  be  affixed  to 
the  door  of  the  building  where  County  Courts  are  held ;  it  is  not 
necessary  the  person  affixing  it  should  afterward  see  it  there.  Mer- 
ritt  V.  Bowen^  7  Cow.  13;  Homhy  v.  Cramer^  12  How.  490. 
Where  the  land  lies  in  several  counties  the  notice  must  be  posted  in 
each  county,  and  a  copy  delivered  to  the  clerk  of  each  county. 
WeUs  V.  WdlSy  47  Barb.  416.  If  service  of  notice  is  not  made 
upon  a  party  entitled  thereto  his  claim  is  not  barred  or  foreclosed,  or 
his  rights  affected  by  the  sale,  and  the  assignee  of  a  subsequent  in- 
cumbrance stands  in  place  of  the  original  owner ;  actual  notice  of 
sale  is  insufficient.  Hoot  v.  Wheeler^  12  Abb.  294;  Dwight  v. 
PhiUips,  48  Barb.  116 ;  Winston  v.  McCaU,  32  id.  241 ;  Wet7no7*e 
V.  liohertSj  10  How.  51 ;  Mowry  v.  Sanborn^  65  N.  Y.  581.  See 
Mickles  V.  DiUaye^  15  Hun,  296.  And  personal  representatives  of  a 
deceased  mortgagor  must  be  served.  ColeY.  Moffit^  20  Barb.  18;  St, 
John  V.  Bumpstead^  17  id.  100.  But  his  heirs  or  devisees  need  not 
be;  his  wife  must  if  she  join  in  the  mortgage.  Andersons.  Aus- 
tin, 34  Barb.  319;  Low  v.  Purdy,  2  Lans.  422 ;  King  v.  Duntz, 
11  Barb.  191.  Service  on  the  wife  of  the  mortgagor,  if  there  is  no 
personal  representative,  is  not  a  valid  service.  Mackenzie  v.  Alster, 
64  How.  388.  The  wife  of  a  grantee  of  premises  already  mort- 
gaged for  the  purchase-money  should  bo  served  with  notice  in  order 
to  cut  off  her  inchoate  right  of  dower.  Northrup  v.  Wheeler^  43 
How,  122.  But  an  omission  to  serve  her  will  not  affect  the  validit}'  of 
the  sale  as  to  other  property  served,  and  a  subsequent  incumbrancer 
is  cut  off  by  such  a  sale.  HvUbell  v.  Sibley^  5  Lans.  51 ;  affirmed,  50 
N.  Y.  468.  Where  the  statute  required  notice  to  be  served  not  only 
on  those  subsequent  grantees  and  mortgagees  "  whose  conveyances 
were  on  record  at  the  time  of  the  first  publication  of  the  notice," 
but  is  required  to  be  served  upon  all  persons  having  a  lien  by  or 
under  a  judgment,  the  lien  of  a  judgment  perfected  after  publica- 
tion of  the  first  notice,  and  before  sale,  is  not  cut  off.  Oroff  v. 
Mai*ehousey  51  N.  Y.  503.     But  as  to  the  present  statute  see  section 


476    Pbogeedings  to  Foreclose  a  Mortgage  by  Advertisement. 

2395,  subdivision  4,  which  is  intended  to  obviate  this  difficulty.  On 
the  foreclosure  by  advertisement,  only  those  mortgagees  or  assignees 
whose  mortgages  or  assignments  are  recorded  are  entitled  to  notice. 
DecUr  v.  Boiae,  19  Hun,  152 ;  affirmed,  83  N.  Y.  215.  The  pro- 
visions of  the  statute  as  to  pnblication,  posting  and  service,  must 
all  be  complied  with,  or  the  proceeding  will  be  void.  Yan  Slylce  v. 
Shelderij  9  Barb.  278 ;  King  v.  Duntz,  11  id.  191 ;  Stanton  v.  Kline^ 
16  id.  9  ;  Cole  v.  Moffit,  20  Barb.  18.  In  computing  the  time  for 
the  publication,  posting  and  service  of  notices,  the  first  da}'  is  to  be 
excluded  and  the  last  included.  Westgate  v.  Handling  7  How.  372  ; 
HoTTLby  v.  Cramer^  12  id.  493 ;  Bunce  v.  Reed^  16  Barb.  347. 

§  2389.  Service  of  notice  of  sale  as  prescribed  in  subdivision  four  of  the  last 
section  must  be  made  as  follows: 

1.  Upon  the  mortgagor,  his  wife,  widow,  executor  or  administrator,  or  a  subse- 
quent grantee  of  the  property,  whose  conveyance  is  upon  record,  or  his  wife  or 
widow,  by  delivering  a  copy  of  the  notice  as  prescribed  in  article  first  of  title  first 
of  chapter  fifth  of  this  act,  for  delivery  of  a  copy  of  the  summons  in  order  to 
make  personal  service  thereof  upon  the  person  to  be  served,  or  by  leaving  such  a 
copy,  addressed  to  the  person  to  be  served,  at  his  dwelling-house,  with  a  person 
of  suitable  age  and  discretion,  at  least  fourteen  days  before  the  day  of  sale.  If 
said  mortgagor  is  a  foreign  corporation,  or  being  a  natural  person,  he,  or  his  wife, 
widow,  executor  or  administrator,  or  a  subsequent  grantee  of  the  property  whose 
conveyance  is  upon  record,  or  his  wife  or  widow,  is  not  a  resident  of  or  within 
the  State,  then  service  thereof  may  be  made  upon  them  in  like  manner,  with- 
out the  State,  at  least  twenty-eight  days  prior  to  the  day  of  sale. 

2.  Upon  any  other  person,  either  in  the  same  method,  or  by  depositing  a  copy 
of  the  notice  in  the  post-office,  properly  inclosed  in  a  postpaid  wrapper,  directed 
to  the  person  to  be  served,  at  his  place  of  residence,  at  least  twenty-eight  days 
before  the  day  of  sale. 

Where  the  affidavits  on  file  showed  service  on  the  mortgagor  by 
mail,  at  a  particular  place  of  residence,  held  that  the  omission  was 
fatal,  and  could  not  be  supplied  by  an  amendment  on  the  trial  which 
involved  the  validity  of  the  foreclosure.  The  court  cannot  supply 
omissions  or  remedy  defects  in  the  proceedings.  Dwight  v.  Phillips^ 
48  Barb.  116.  See  contra,  Btcncex.  Eeedy  16  id.  347.  And  where  it 
was  attempted  to  serve  notice  by  mail  upon  the  mortgagor,  but  the 
notice  was  by  mistake  addressed  to  her  at  a  place  other  than  her 
residence,  the  sale  was  held  void.  Robinson  v.  Ryan^  25  N.  Y.  320. 
It  does  not  invalidate  the  sale  if  the  notice  is  properly  directed  to  an 
administratrix,  simply  omitting  her  title  as  such.  Oeorge  v.  Arthur^ 
2  Hun,  406.  Notice  may  be  served  on  the  mortgagor  by  mail  by 
depositing  it  in  any  post-office  in  the  State.  Bunce  v.  Reedy  16 
Barb.  347.  In  case  of  service  by  mail  the  time  is  counted  from  the 
deposit  of  the  letter,  not  from  the  date  of  the  postmark  or  the  time 
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of  forwarding.  Hornby  v.  Crane^  12  IIow.  490.  In  foreclosing  a 
mortgage  by  advertisement  it  is  not  requisite  that  personal  service  of 
notice  of  sale  should  be  made,  though  the  parties  live  in  the  same  town 
with  the  party  foreclosing  or  his  attorney.  In  such  case  it  is  a  com- 
pliance with  the  statute  if  copies  of  the  notices  are  deposited  in  the 
post-office  at  the  place  where  the  parties  reside,  properly  directed. 
Stanton  v.  Kline,  11  N.  Y.  196.  If  the  mortgagor  be  dead  notice 
must  be  served  on  the  executor  or  administrator,  and  one  must  be 
appointed  to  have  valid  foreclosure.  Mackenzie  v.  Ahter,  64  How. 
388.  See  to  same  effect,  Van  Schauck  v.  Sanders,  32  Him,  515,  both 
citing  a  large  number  of  cases. 

§  2390.  A  county  clerk,  to  whom  a  copy  of  a  notice  of  sale  is  delivered  as  pre- 
scribed in  subdivision  third  of  the  last  section  but  one,  must  forthwith  affix  it 
in  a  book,  kept  in  his  office  for  that  purpose;  must  make  and  subscribe  a  minute, 
at  the  bottom  of  the  copy,  of  the  time  when  he  received  and  affixed  it;  and  must 
index  the  notice  to  the  name  of  the  mortgagor. 

§  2391.  The  notice  of  sale  must  specify: 

1.  The  names  of  the  mortgagor,  of  the  mortgagee,  and  of  each  assignee  of  the 
mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place  where,  it  is 
recorded. 

8.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time  of  the  first  pub- 
lication of  the  notice;  and,  if  any  sum  secured  by  the  mortgage  is  not  then  due, 
the  amount  to  become  due  thereupon. 

4.  A  description  of  the  mortgaged  property,  conforming  substantially  to  that 
contained  in  the  mortgage. 

If  the  notice  of  sale  does  not  state  the  place  of  sale,  the  equity  of 
redemption  will  not  be  barred.  Burnet  v.  DennisUm,  5  Johns. 
Oh.  35.  Notice  for  sale  at  the  '•  City  HaU"  is  suiSScient.  Hornby 
V.  Cramer,  12  How.  490.  Where  the  name  of  the  mortgagee  was 
omitted  from  the  description  of  the  mortgage  contained  in  the  notice 
of  sale  but  was  subscribed  to  the  notice,  the  requirements  of  the 
statute  were  held  to  be  substantially  complied  with,  and  so  if  it 
sufficiently  refers  to  the  record  in  the  clerk's  office.  Candee  v. 
Burlce,  1  Hun,  546.  It  is  not  necessary  to  state  in  the  notice  of 
sale  fully  the  authority  by  virtue  of  which  the  subscribers  foreclose. 
People  V.  Preacott,  3  Hun,  419.  It  has  been  held  that  where  the 
notice  of  sale  was  for  Sunday,  the  mortgagee  might  before  the  day 
postpone  to  another  day  and  make  a  valid  sale  under  the  notice. 
Westgate  v.  Ilandlin,  7  How.  372.  Where  the  notice  of  sale 
stated  the  premises  were  to  be  sold  under  three  mortgages  instead 
of  two,  it  was  held  to  be  irregular  and  void.  Burnet  v.  Den- 
nision,  5  Johns.  Ch.  35.     But  this  is  not  so  as  to  a  mistake,  a  cor- 
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rection  of  which  is  published  with  the  notice  before  it  can  be  pre- 
sumed to  have  influenced  persons  desiring  to  bid  as  where,  by  mis- 
take, the  notice  of  sale  stated  a  prior  incumbrance  upon  the  mort- 
gaged property  at  twice  its  actual  amount,  but  a  correction  was  pub- 
lished with  the  notice  two  weeks  before  the  sale.  HvbbeU  v.  Sih- 
ley^  5  Lans.  51 ;  affirmed,  50  K.  Y.  468.  See  Bunoe  v.  Eeedj  16 
Barb.  347.  It  is  said  that  claiming  more  than  the  amount  actually 
duo  does  not  vitiate  where  no  fraud  is  shown.  Movyry  v.  Sanborn^ 
62  Barb.  223 ;  reversed  on  another  point,  65  N.  Y.  581.  See 
S.  C,  68  id.  153 ;  72  id.  534.  But  a  foreclosure  is  void  if  the  de- 
scription in  the  notice  does  not  conform  substantially  to  that  in  the 
mortgage.  Bathbone  v.  Clark^  9  Abb.  66,  n.  The  notice  suflSciently 
specifies  where  the  mortgage  is  recorded  by  stating  the  clerk's  book 
and  date  of  record  though  the  number  of  the  book  is  erroneously 
given.  It  is,  however,  essential  that  the  notice  should  state  that 
the  mortgage  will  be  foreclosed  by  sale.  A  mere  notice  of  sale, 
without  declaring  it  to  be  for  purposes  of  foreclosure  or  in  execution 
of  the  power  of  sale  contained  in  the  mortgage,  is  insufiicient. 
Judd  V.  O^Brieriy  21  N.  Y.  186.  A  sale  subject  to  payment  of  fu- 
ture installments  without  specifying  the  amount  of  such  installments 
in  the  notice  of  sale  is  void.  Jenks  v.  Alexander,  11  Paige,  619. 
Stating  in  the  notice  the  amount  due  on  the  day  before  publication 
is  not  fatal.  It  is  surplusage  to  state  that  the  premises  are  subject 
to  a  lease,  and  the  omission  to  state  how  long  the  lease  mentioned 
in  a  notice  has  to  run  does  not  aflEect  the  sale.  HvhbdL  v.  Sibley,  5 
Lans.  51 ;  aflirmed,  50  N.  Y.  468.  Under  a  statutory  foreclosure 
it  is  lawful  to  sell  the  property  free  and  clear  of  all  incumbrances. 
It  is  not  essential  that  such  terms  should  be  included  in  the  pub- 
lished notice  of  foreclosure.  The  affidavits  required  by  statute  are 
hot  conclusive  as  to  the  facts  when  the  premises  are  purchased  by 
the  owner  of  the  mortgage,  and  where  the  terms  of  sale  are  not 
stated  therein,  oral  evidence  is  admissible  to  prove  them.  Story  v. 
Hamilton,  86  N.  Y.  428.  To  the  point  that  the  affidavits  are  not 
conclusive  and  may  be  controverted,  the  court  cites  Mowry  v.  San- 
lorn,  72  N.  Y.  534:  S.  C,  68  id.  160. 

Precedent  for  Notice  of  Foreclosure. 

Whekbas,  Default  has  been  made  in  the  payment  of  the  money 
secured  by  a  certain  mortgage,  bearing  date  the  29th  day  of  January, 
1883,  made  and  executed  by  Joseph  Reil,  Jr.,  of  the  town  of  Harden- 
burgh,  Ulster  county,  New  York,  as  mortgagor  to  John  Q.  Adams, 
of  Clarryville,  Sullivan  county,  New  York,  which  said  mortgage  was 
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given  as  collateral  security  for  the  payment  of  a  portion  of  the  pur- 
chase-money of  the  premises  descrioed  in  said  mortgage,  and  was  duly 
recorded  in  the  Ulster  county  clerk's  office,  in  book  No.  166  of  mort- 
gages, page  61,  on  the  2d  day  of  August,  1883,  at  one  hour  and  thirty 
minutes,  p.  M.,  and  no  suit  or  proceeding  having  been  begun  or  insti- 
tuted at  law  to  recover  the  debt  secured  by  said  mortgage,  or  any  part 
thereof;  and, 

Whereas,  Said  mortgage  was  duly  assigned  by  John  Q.  Adams, 
said  mortgagee  in  said  mortgage,  to  Cornelius  Van  Brunt,  of  the  city 
of  New  York,  which  said  assignment  was  dated  April  30,  1886,  and 
recorded  in  Ulster  county  clerk's  office,  April  30,  1886,  book  of  mort- 
gages 178,  page  345;  and. 

Whereas,  The  amount  claimed  to  be  due  on  the  said  mortgage, 
at  the  first  publication  of  this  notice,  is  the  sum  of  $2,210.89,  namely, 
$2,150  principal,  and  $60.89  interest,  and  that  the  whole  amount  re- 
maining unpaid  is  the  sum  of  $2,210.89: 

Now,  therefore,  notice  is  hereby  given  according  to  statute  in  such 
case  made  and  provided,  that  by  virtue  of  the  power  of  sale  con- 
tained in  said  mortgage,  duly  recorded  therewith  as  aforesaid,  the 
said  mortgage  will  be  foreclosed  by  a  sale  of  the  premises  herein  de- 
scribed by  tne  subscriber,  the  mortgage  assignee  therein,  at  public 
auction,  on  the  11th  day  of  March,  1887,  at  twelve  o'clock  noon  of 
that  day,  at  the  front  door  of  the  court-house,  in  the  city  of  Kings- 
ton, Ulster  county,  N.  Y. 

The  following  is  a  description  of  the  mortgaged  premises,  so  as 
aforesaid  to  be  sold,  as  they  are  contained  in  the  said  mortgage.  (Here 
insert  description.) 

The  above  mortgaged  premises  will  be  sold  free  and  clear  from  in- 
cumbrances, and  subject  to  the  condition  of  the  said  mortgage. 

Dat^d  ac  Kingston,  December  14,  1887. 
V.  B.  Van-  Wagonen,  Cornelius  Van  Brunt, 

Assignee's  Attorney.  Mortgage  Assignee, 

§  2892.  The  sale  may  be  postponed  from  time  to  time.  In  that  case  a  notice  of 
the  postponement  must  be  published,  as  soon  as  practicable  thereafter,  in  the 
newspaper  in  which  the  original  notice  was  published;  and  the  publication  of 
the  original  notice,  and  of  each  notice  of  postponement,  must  be  continued,  at 
least  once  in  each  week,  until  the  time  to  which  the  sale  is  finally  postponed. 

It  is  unnecessary  to  give  personal  notice  of  postponement  of  sale, 
publication  is  all  that  is  necessary,  and  it  is  said  that  a  postponement 
from  Sunday  is  suflScient.  Westgate  v.  Handling  7  How.  372. 
The  practice  is  to  appear  and  adjourn  the  sale.  Where  public  no- 
tice was  given  of  postponement,  and  the  sale  afterward  mado  on  the 
original  date  fixed  for  sale,  it  was  held  void.  Jackson  v.  Clark^  7 
Johns.  225.  And  so  held  where,  on  the  day  appointed  for  the  sale,  an 
adjournment  was  announced  for  a  specified  time  to  those  present, 
but  a  notice  subsequently  published  was  for  a  different  day.  Miller 
V.  HuU^  4  Denio,  104. 
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Form  of  Notice  of  Postponement. 

The  sale  above  noticed  is  hereby  postponed  to   the  25th  day  of 
March,  1887^  at  the  same  time  and  place  mentioned  in  the  foregoing 
notice. 
Dated  March  11,  1887. 
V.  B.  Van  Wagonen,  Cornelius  Van  Brunt, 

Attorney  for  Assignee.  Assignee  of  Mortgagee, 

§  2393.  The  sale  must  be  at  public  auction,  in  the  day-time,  on  a  day  other  than 
Sunday  or  a  public  holiday,  in  the  county  in  which  the  mortgaged  property,  or  a 
part  thereof,  is  situated;  except  that,  where  the  mortgage  is  to  the  people  of  the 
State,  the  sale  may  be  made  at  the  Capitol.  If  the  property  consists  of  two  or 
more  distinct  farms,  tracts,  or  lots,  they  must  be  sold  separately;  and  as 
many  only  of  the  distinct  farms,  tracts  or  lots,  shall  be  sold  as  it  is  necessary  to 
sell  in  order  to  satisfy  the  amount  due  at  the  time  of  the  sale  and  the  costs  and 
expenses  allowed  1>y  law.  But  where  two  or  more  buildings  are  situated  upon 
the  same  city  lot,  and  access  to  one  is  obtained  through  the  other,  they  must  be 
sold  together. 

It  was  held  in  Lamerson  v.  Marvin^  8  Barb.  9,  that  when  lands 
were  mortgaged  as  one  undivided  lot  or  parcel,  and  are  subsequently 
subdivided,  that  the  mortgagee  is  not  bound  to  sell  in  parcels,  and 
the  same  rule  is  followed  in  HxihheU  v.  Sibley ^  5  Lans.  51 ;  Ellsworth 
V.  LocJcwoody  9  Hun,  548.  Where  the  premises  do  not  consist  of 
distinct  farms,  parcels  or  lots,  they  need  not  be  sold  separately.  Hoi- 
den  V.  Oilberty  7  Paige,  211 ;  Hadleyy.  Chapin^  11  id.  248 ;  Bunce 
V.  Beed^  16  Barb.  350  ;  Anderson  v.  Austin^  34  id.  319.  The  case 
of  Ellsworth  V.  Lockwood^  42  N.  Y.  89,  holds  that  equity  will  re- 
lieve against  a  sale  in  gross  of  property  mortgaged  in  one  tract 
where  a  prior  incumbrancer  oflFers  to  bid  the  whole  amount  due  for 
one  parcel,  which  could  have  been  sold  separately.  On  subsequent 
appeal  in  same  case  to  General  Term,  9  Hun,  548,  the  case  is  dis- 
tinguished, and  the  general  principle  reiterated,  that  it  is  not  neces- 
sary where  division  has  taken  place  since  the  mortgage.  As  to  the 
effect  of  a  sale  of  premises  subject  to  installments,  see  Cox  v. 
Wheeler ^  7  Paige,  250 ;  Jencks  v.  Alexa7ider,  11  id.  626. 

§  2394.  The  mortgagee,  or  his  assignee,  or  the  legal  representative  of  either, 
may,  fairly  and  in  good  faith»  purchase  the  mortgaged  property,  or  any  part 
thereof,  at  the  sale. 

If  the  mortgagee  purchases  on  a  sale  for  an  installment  his  mort- 
gage is  merged,  but  if  a  third  person  purchases,  the  mortgagor  if  com- 
pelled to  pay  the  balance  of  the  debt  by  a  suit  on  the  bond,  can  have 
a  i-eassignment  of  the  mortgage,  to  enable  him  to  secure  repayment 
out  of  the  land.  Cox  v.  Wheeler,  7  Paige,  248.  The  sale  may  be 
made  by  the  mortgagee  or  owner  of  the  mortgage,  and  he  may  him- 
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self  become  the  purchaser  and  make  the  affidavit  which  stands  in 
place  of  the  conveyance.    Hvilbdl  v.  Sibley ^  5  Lans.  51. 

§  2395.  A  sale,  made  and  conducted  as  prescribed  in  this  title,  to  a  purchaser 
in  good  faith,  is  equivalent  to  a  sale,  pursuant  to  judgment  in  an  action  to  fore- 
close the  mortgage,  so  far  only  as  to  be  an  entire  bar  of  all  claim  or  equity  of 
redemption  upon,  or  with  respect  to,  the  property  sold,  of  each  of  the  following 
persons: 

1.  The  mortgagor,  his  heir,  devisee,  executor  or  administrator. 

2.  Each  person,  claiming  under  any  of  them,  by  virtue  of  a  title,  or  of  a  lien, 
by  judgment  or  decree,  subsequent  to  the  mortgage,  upon  whom  the  notice  of 
sale  was  served,  as  prescribed  in  this  title. 

3.  Each  person,  so  claiming,  whose  assignment,  mortgage,  or  other  conveyance 
was  not  duly  recorded  in  the  proper  book  for  recording  the  same  in  the  county, 
or  whose  judgment  or  decree  was  not  duly  docketed  in  the  county  clerk's  office, 
at  the  time  of  the  first  publication  of  the  notice  of  sale;  and  the  executor,  adminis- 
trator, or  assignee  of  such  a  person. 

4.  Every  other  person,  claiming  under  a  statutory  lien  or  incumbrance,  created 
subsequent  to  the  mortgage,  attaching  to  the  title  or  interest  of  any  person,  desig- 
nated in  either  of  the  foregoing  subdivisions  of  this  section. 

5.  The  wife  or  widow  of  a  mortgagor,  or  of  a  subsequent  grantee,  upon  whom 
notice  of  the  sale  was  served  as  prescribed  in  this  title,  where  the  lien  of  the 
mortgage  was  superior  to  her  contingent  or  vested  right  of  dower,  or  in  her  estate 
in  dower. 

It  is  the  policy  of  the  statute  that  foreclosures  and  sales  should  in 
cases  free  from  fraud  or  gross  irregularity  be  held  final  and  conclu- 
sive. Jackson  v.  Henry ^  10  Johns.  195 ;  DoolitUe  v.  Lewis^  7  Johns. 
Oh. 50 ;  Slee  v.  Manhattan  Co,,  1  Paige,  70  ;  Vroom  v.  Ditma8^4:  id. 
631 ;  Wilson  v.  Troup,  2  Cow.  195.  But  in  order  to  cut  ofiE  the 
rights  of  the  mortgagor  and  of  subsequent  purchasers  and  incum- 
brancers, the  requirements  of  the  statute  must  be  substantially  com- 
plied with,  aud  what  is  a  substantial  compliance  is  to  be  determined 
with  regard  to  its  objects.  These  objects  being  to  relieve  parties  from 
the  expense  of  a  suit  and  to  enable  persons  not  learned  in  law  to 
conduct  the  foreclosure,  the  construction  of  the  statute  should  be 
liberal  and  not  technical.  Jackson  v.  Henry,  10  Johns.  195  ;  Vroom 
V.  Ditmas,  4  Paige,  526 ;  Huhbell  v.  Sibleyfb  Lans.  51.  A  regu- 
lar foreclosure  bars  the  claim  of  the  mortgagor  to  all  persona  having 
liens  subsequent  to  the  mortgage.  Hornby  v.  Cramer,  4  How.  490. 
A  sale  during  the  life  of  the  mortgagor,  under  a  power  of  sale  in  a 
purchase-money  mortgage,  bars  the  inchoate  right  of  dower  of  the 
wife  of  such  mortgagor  who  was  not  a  party  to  the  instniment.  Brack- 
ett  V.  Baum,  50  N.  Y.  8.  And  the  omission  to  make  the  wife  of  the 
mortgagor  a  party,  she  having  joined  in  the  mortgage,  merely  leaves 
her  the  right  of  redemption,  it  does  not  render  the  foreclosure  in- 
valid as  to  the  other  parties  properly  served.  Candee  v.  Bv/rkdy  1 
61 
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Hun,  546.  Bnt  the  claim  of  a  person  not  served  is  not  barred,  even 
though  he  had  actual  notice  of  the  sale.  Moot  v.  W heeler ^  1 2  Abb. 
294  ;  Vcm  Slyke  v.  Seldm,  9  Barb.  284 ;  King  v.  Duntz,  11  id.  193 ; 
Stcmton  V.  Kline,  16  id.  9  ;  SL  John  v.  Bumpsieady  17  id.  100 ;  Cole 
V.  MoffiUj  20  id.  18 ;  Wetmore  v.  Rdberta^  10  How.  51.  But  a  pur- 
chaser at  a  sale  which  is  void  for  want  of  notice  will  be  regarded  as 
assignee  of  the  mortgage.  Jiobinson  v.  Ryan^  25  N.  Y.  320.  In 
case  the  mortgage  is  usurious,  the  sale  does  not  convey  a  good  title 
except  to  a  honxi  fide  purchaser  at  the  sale.  Jackson  v.  Dominick, 
14  Johns.  435  ;  Bissell  v.  Kellogg,  60  Barb.  617 ;  affirmed,  65 
N.  Y.  432 ;  Hylamd  v.  Staffcrrd,  10  Barb.  558 ;  Dix  v.  Van 
Wybh,  2  Hill,  523.  Even  a  bona  fide  purchaser  at  a  sale  under  a 
paid  mortgage  acquires  no  title.  But  will  be  protected  by  the  court 
where  notice  has  been  given  the  mortgagor.  Cameron  v.  Erwin, 
8  Hill,  272  ;  Warner  v.  Blakeman,  36  Barb.  501.  And  a  sale  un- 
der the  power  after  a  tender  of  the  amount  due  by  a  subsequent 
lienor  of  the  amount  of  the  debt  and  interest  is  void  where  the 
purchaser  has  notice  of  that  fact.  Burnet  v.  Dennison,  5  Johns. 
Ch.  35.  The  interest  of  a  tenant  under  a  demise  from  the  mortga- 
gor made  subsequent  to  the  mortgage  is  extinguished  by  the  sale. 
Simers  v.  Saltics,  3  Denio,  214.  In  such  case  a  mortgagee  who  has 
acquired  the  actual  possession  of  the  premises  is  entitled  to  the  crops 
sown  by  the  lessee  and  growing  on  the  land  at  the  time  of  sale,  and 
the  same  rule  holds  good  as  to  fixtures.  Laiie  v.  King,  8  Wend. 
684 ;  Aldrich  v.  Beynolds,  1  Barb.  Ch.  613 ;  Shepherd  v.  Phil- 
iricky  2  Denio,  176  ;  Gillett  v.  Balcom,  6  Barb.  370 ;  Gardner  v. 
Finley,  19  id.  317.  Courts  of  equity  regard  a  mortgagee  in  the 
execution  of  the  power  of  sale  contained  in  the  mortgage  by  statu- 
tory foreclosure  as  a  trustee  executing  a  power  in  trust,  and  bound 
to  conduct  the  proceedings  fairly  and  in  good  faith.  Relief  will  be 
given  by  suit  to  set  aside  such  proceedings  in  case  of  fraud  or  bad 
faith,  upon  much  the  same  grounds  as  are  sufficient  for  opening  the 
sale  where  the  foreclosure  has  been  by  action.  Sovle  v.  Ludlow,  3 
Hun,  503.  Before  the  enactment  of  section  379,  an  action  to  redeem 
from  a  mortgage  foreclosure  must  have  been  brought  within  ten 
years  instead  of  twenty  years  as  provided  by  that  section.  Huhbell 
v.  Sibley,  50  N.  Y.  468.  Where  the  terras  of  sale  have  been  carried 
into  effect,  the  fact  that  the  contract  was  not  signed  as  required  by 
the  statute  of  frauds  is  immaterial.  If  the  sale  is  irregular  the 
owner  of  the  equity  of  redemption  cannot  attack  it  in  an  action  to 
recover  an  alleged  surplus  arising  thereon;  he  cannot  affirm  it  with 
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oat  being  bound  by  its  terms.    It  seems  that  if  dissatisfied  the 
remedy  of  such  owner  is  by  motion  to  set  the  sale  aside. 

Where  property  has  been  sold  upon  tercfis  publicly  stated  at  the 
time  of  sale,  though  not  included  in  the  printed  notice,  the  mort- 
gagor cannot  affirm  the  sale  as  to  the  price  bid  when  made  upon  the 
terms  stated,  and  then  repudiate  the  terms  of  sale,  and  claim,  as  sur- 
plus proceeds  thereof,  money  which,  by  the  tenns  of  sale,  was 
to  be  applied  in  payment  of  a  prior  mortgage,  as  though  no  such 
terms  controlled  the  action  and  bid  of  the  mortgagee.  The  auc- 
tioneer having  stated,  as  the  terms  of  sale,  that  the  property  was  to 
be  sold  as  if  unincumbered,  the  purchaser  to  pay  out  of  the  amount 
for  which  the  property  should  be  struck  off  to  him  the  amount  of 
a  prior  mortgage  lien  then  being  foreclosed.  Hdd^  that  the  terms 
of  sale  were  legal,  proper  and  effectual,  and  that  the  application  of 
the  proceeds  was  controlled  thereby.  Stary  v.  Hamilton,  86  N.  Y. 
428.  A  statutory  sale,  under  a  subsequent  mortgage,  does  not  affect 
one  in  possession  under  a  contract  of  sale.  Dwight  v.  PhiUips,  48 
Barb.  116. 

g  2396.  An  affidavit  of  the  sale,  stating  the  time  when,  and  the  place  where, 
the  sale  was  made,  the  sum  bid  for  each  distinct  parcel  separately  sold,  and  the 
name  of  the  purchaser  of  each  distinct  parcel,  may  be  made  by  the  person  who 
officiated  as  auctioneer  upon  the  sale.  An  affidavit  of  the  publication  of  the  no- 
tice of  sale,  and  of  the  notice  or  notices  of  postponement,  if  any,  may  be  made 
by  the  publisher  or  printer  of  the  newspaper  in  which  they  were  published,  or 
by  the  foreman  or  principal  clerk.  An  affidavit  of  the  affixing  of  a  copy  of  the 
notice  at  or  near  the  entrance  of  the  proper  court-house,  may  be  made  by  the 
person  who  so  affixed  it,  or  by  any  person  who  saw  it  so  affixed,  at  least  eighty- 
four  days  before  the  day  of  sale.  An  affidavit  of  the  affixing  of  a  copy  of  the 
notice  in  the  book  kept  by  the  county  clerk,  may  be  made  by  the  county  clerk,  or 
by  any  person  who  saw  it  so  affixed,  at  least  eighty-four  days  before  the  day  of 
sale.  An  affidavit  of  the  service  of  a  copy  of  the  notice  upon  the  mortgagor,  or 
upon  any  other  person  upon  whom  the  notice  must  or  may  be  served,  may  be 
made  by  the  person  who  made  the  service.  Where  two  or  more  distinct  parcels 
are  sold  to  different  purchasers,  separate  affidavits  may  be  made  with  respect  to 
each  parcel,  or  one  set  of  affidavits  may  be  made  for  all  the  parcels. 

It  is  said,  in  the  earlier  cases,  that  all  the  requirements  of  the  stat- 
ute must  be  strictly  complied  with.  Layman  v.  WhUhig,  20  Barb. 
559;  Bryan  v.  BiUUy  27  id.  503.  But  it  is  said,  in  Mowry  v. 
Sanhom,  72  N.  T.  534,  that  the  statutory  proofs  of  foreclosure  and 
sale  are  to  be  liberally  construed,  and  are  only  required  to  be  certain 
to  a  common  intent,  and  if  they  are  so,  though  technically  defective, 
they  are  suflScient.  Reversing  11  Hun,  545.  If  the  affidavits  are 
defective,  amended  affidavits,  it  seems,  may  be  filed  according  to  the 
fact,  and,  at  least,  as  to  the  mortgagor,  they  may  be  filed  at  any  time, 
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or  other  proof  given.  Bunce  v.  Reed^  16  Barb.  362 ;  Mowry  v. 
Sanhomy  72  N.  T.  534.  A  different  rule  seems  to  be  held  in  Dwight 
V.  PhiUipSy  48  Barb.  116,  but  the  rule  above  is  reiterated  in  Story 
V.  IlamUtony  86  N.  Y.  428.  The  affidavits  may  be  taken  before  a 
notary  public,  and  one  copy  of  the  notice  of  sale,  to  which  all  the 
affidavits  are  annexed,  is  sufBcient ;  it  is  not  necessary  to  annex  a 
separate  copy  to  each  affidavit.  The  affidavits  are  prima  facie 
evidence  of  the  facts  stated,  and  may  be  controverted;  the 
power  to  sell  does  not  rest  on  the  proof  of  publication,  but  on 
the  fact  of  the  publication,  and  this  may  be  shown  independent 
of  the  affidavit.  Mowry  v.  Sanhomy  68  N.  T.  153 ;  Mowry  v. 
SanboTUy  72  id.  534.  It  is  sufficient  if  the  affidavit  of  publica- 
tion is  made  by  the  publisher  of  the  papers  in  which  it  was  printed. 
Bunce  v.  Reedy  16  Barb.  347.  If  the  affidavit  shows  the  notice 
was  affixed  twelve  weeks  before  the  sale,  it  is  sufficient  with- 
out showing  that  the  party  making  the  affidavit  afterward  saw  it 
there.  Hornby  v.  Cramery  12  How.  491.  The  affidavits  must  show 
the  places  to  which  the  notices  were  mailed  to  the  parties  were  the 
residences  of  such  parties.  Dwight  v.  PhillipSy  48  Barb.  116.  All 
the  affidavits  showing  a  compliance  with  the  provisions  of  the  stat- 
ute are  essential,  in  the  absence  of  a  deed,  to  perfect  the  purchaser's 
title.  LayTTwm,  v.  Whitingy  20  Barb.  559.  And  the  affidavits 
should  show  that  the  proceedings  were  conducted  according  to  the 
law  in  force  when  the  foreclosure  was  commenced.  James  v.  StuU, 
9  Barb.  482.  Where  the  premises  are  purchased  by  the  mortgagee, 
the  foreclosure  is  not  complete  without  the  affidavits  which  stand  in 
the  place  of  the  deed.  Arnot  v.  McClurey  4  Denio,  41 ;  Gohoes 
Company  v.  OroaSy  13  Barb.  138 ;  Layman  v.  Whitingy  20  id.  559; 
Bryan  v.  ButtSy  27  id.  503 ;  Howard  v.  Hatch,  29  id.  297.  If  no 
affidavits  are  made,  and  a  person  other  than  the  mortgagor  is  the 
purchaser,  common-law  proof  may  be  made  of  publication  of  notice. 
Brewster  v.  Powery  10  Paige,  563.  See,  also,  Chalmers  v.  Wighty 
5  Robt.  713.  The  mortgagee's  deed  is  not  sufficient  to  convey  title 
unless  the  sale  was  at  public  auction  after  statutory  notice ;  and  this 
is  so  even  though  the  mortgage  gives  power  of  sale,  expressly  au- 
thorizing the  mortgagee,  on  default,  to  sell  the  premises  at  private 
sale.    Lawrence  v.  Loan  Company y  13  N*  Y.  200. 
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Affidavit  of  Affixing  by  Clerk. 

State  of  New  York,  \      . 
County  of  Ulster ^      ] 

Martin  S.  Decker,  deputy  county  clerk,  of  the  city  of  Kingston, 
said  county,  being  duly  sworn  says  tnat  he  is  the  deputy  county  clerk 
of  said  county  of  Ulster,  the  county  in  which  the  mortgaged  premises 
described  in  the  annexed  printed  notice  of  sale  are  situated;  that  on 
the  17th  day  of  December,  1886,  he  did  affix  a  printed  copy  of  notice  of 
sale,  a  copy  whereof  is  also  hereto  annexed,  in  a  book  prepared  and 
kept  by  the  clerk  of  said  county  of  Ulster  for  that  purpose;  and  also 
immediately  enter  in  said  book,  at  the  bottom  of  such  notice,  the  time 
when  he  received  and  affixed  it,  and  did  also  immediately  index  the 
same  to  the  name  of  the  mortgagor  in  said  notice  named.  Deponent 
further  says  that  the  time  when  he  did  and  performed  said  acts  was  at 
least  eighty-four  days  prior  to  the  time  in  said  notice  specified  for  the 
sale  of  the  mortgaged  premises  therein  described. 

{Jurat,)  {Signature,) 

Affidavit  of  Auctioneer. 

State  op  New  York, 
County  of  Ulster, 

Virgil  B.  Van  Wagonen,  of  Kingston,  in  the  county  of  Ulster,  be- 
ing duly  sworn,  doth  depose  and  say  that  he  is  the  person  who  offici- 
ated as  auctioneer  at  the  sale  of  the  premises  described  in  the  annexed 
printed  copy  of  the  notice  of  sale  by  virtue  of  the  mortgage  therein 
mentioned,  and  pursuant  to  said  notice,  and  that  this  deponent  as  such 
auctioneer,  and  at  public  auction  on  the  11th  day  of  March,  1887, 
at  twelve  and  a  quarter  o'clock  in  the  afternoon  of  that  day,  at  the  front 
door  of  the  court-house  in  the  city  of  Kingston,  county  of  Ulster, 
New  York,  by  virtue  of  the  power  of  sale  contained  in  said  mortgage, 
and  pursuant  to  said  notice,  did  sell  to  Cornelius  Van  Brunt,  of  the 
city  and  county  of  New  York,  upon  the  terms  and  subject  to  the  res- 
ervations and  conditions  hereinafter  mentioned,  the  lands  and  premi- 
ses, a  description  whereof  is  contained  in  said  mortgage,  and  set  forth 
in  said  notice  as  follows:     (Here  insert  description  as  in  notice.) 

Deponent  further  says  that  at  said  sale  the  said  Cornelius  Van 
Brunt  purchased  the  said  lands  and  premises  above  described  at  a'nd 
for  the  price  of  $1,500,  he  being  the  highest  bidder  therefor,  and  that 
being  the  highest  sum  bidden  for  the  same.  Deponent  further  says 
that  such  sale  was  in  the  day-time,  and  in  all  respects  honestly  and 
fairly  and  legally  conducted,  according  to  deponent's  best  knowledge 
and  belief;  that  the  premises,  so  far  as  the  same  consisted  of  distinct 
tracts,  farms  or  lots,  were  sold  separately,  and  no  more  tracts,  farms 
or  lots  were  sold  than  were  necessary  to  satisfy  the  amount  claimed  to 
be  due  on  said  mortgage  in  said  notice,  at  the  day  of  the  first  publica- 
tion thereof,  and  interest  and  costs  and  expenses  allowed  b^  law. 

{Jurat, )  {Signature. ) 

Affidavit  of  Affixing  on  Court'House  Door. 

V.  B.  Van  Wagonen,  of  the  city  of  Kingston,  in  the  county  of  Ulster 
and  State  of  New  York,  being  sworn,  saitn  he  did,  on  the  18th  day  of 
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December,  1886,  and  at  leiiat  eighty-four  days  prior  to  the  time  speci- 
fied in  the  annexed  printed  copy  of  notice  lor  the  sale  of  the  mort- 
gaged premises  therein  described,  fasten  tip  a  copy  of  the  annexed 
printed  notice  in  a  proper  and  substantial  manner,  m  a  conspicuous 
place  at  or  near  the  entrance  of  the  building  where  the  County  Court 
of  said  county  of  Ulstet  is  directed  to  be  held,  to- wit:  on  the  outer 
side  of  the  outward  door  of  the  court-house  or  building  in  the  city  of 
Kingston,  where  the  County  Courts  are  directed  and  appointed  to  be 
held,  in  and  for  the  county  of  Ulster,  in  which  said  mortgaged  premi- 
ses are  situated,  that  being  the  court-house  or  building  where  County 
Courts  of  said  couttty  are  directed  and  appointed  to  be  held,  nearest 
to  said  mortgaged  premises. 
{Jurat. )  'Signature. ) 

Affidavit  of  PvHUcestum 

State  op  New  York,  ) 
Ulster  County,        S^^' 

John  W.  Searing,  of  the  city  of  Kingston,  Ulster  county.  State  of 
New  York,  being  duly  sworn,  doth  depose  and  say  that  he  is,  and 
during  the  time  of  the  publication  was,  one  of  the  publishers  and  pro- 
prietors of  the  newspaper  called  the  Kingston  Weekly  Leader,  a  puolic 
newspaper  printed  and  published  in  the  city  of  Kingston,  county  of 
Ulster,  that  being  the  county  where  the  premises  described  in  the  an- 
nexed printed  notice  of  sale,  or  part  thereof,  are  situated.  Deponent 
further  says  that  the  notice  of  the  mortgage  sale,  of  which  a  printed 
copy  is  hereto  annexed,  was  published  in  said  newspaper  at  least  once 
in  each  of  the  twelve  weeks  immediately  preceding  the  day  of  sale 
specified  in  said  notice  of  sale;  said  publication  having  been  com- 
menced on  the  17th  day  of  December,  1886,  and  ending  on  the  llth 
day  of  March,  1887. 

{Jurat.)  {Signature.) 

Form  of  Affidavit  Serving  Notice. 

State  op  New  York,  ) 
Ulster  County,        f  **"' 

Sturgis  Bulkley,  of  the  town  of  Hardenbergh,  County  of  Ulster, 
State  of  New  York,  being  duly  sworn,  says:  That  he  resides  in  said 
town  of  Hardenbergh;  t£at  on  the  18th  day  of  December,  1886,  this 
deponent  served  a  copy  of  the  said  notice  on  each  of  the  several  per- 
sons next  hereinafter  named,  by  depositing  a  copy  of  the  said  notice 
in  the  post-office  hereinafter  stated,  properly  inclosed  in  a  post-paid 
wrapper,  directed  to  the  persons  to  be  served,  at  their  respective  places 
of  residence,  to- wit:  To  the  several  persons  next  hereinafter  named, 
and  at  and  to  the  post-offices  set  opposite  their  names  respectively,  as 
hereinafter  stated;  that  on  the  day  last  aforesaid  this  deponent  de- 
posited all  of  said  notices  so  inclosed  and  directed  as  aforesaid,  in  the 
post-office  at  Hardenbergh,  where  said  Sturgis  Bulkley  resided,  and 
paid  the  full  legal  postage  on  each  of  them. 

That  at  the  time  said  notices  were  so  deposited  in  the  post-office  at 
Hardenbergh  l^ere  was  a  regular  communication  by  mail  at  least 
once  in  each  week  between  said  Hardenbergh  post-office  and  each  of 
the  other  post-offices  to  which  said  notices  were  directed,  and  that  at 
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the  time  each  of  the  said  persons  resided  at  the  respective  places  to 
which  their  said  notices  were  so  directed.  That  the  names  and  the 
direction  of  said  notices  to  them  as  aforesaid  were  respectively  as  fol- 
lows, to-wit:  (Here  insert  names,  direction.)  Deponent  further  says 
that  at  the  times  and  the  places  hereinafter  named,  he  served  per- 
sonally a  copy  of  said  notice  of  foreclosure  and  sale  on  the  following 
persons,  viz. :  (Here  insert  names,  place  of  service  and  date  of  service), 
by  delivering  a  copy  of  the  same  to  each  of  said  persons  personally, 
and  leaving  the  same  with  each  of  them. 

{Jurat. )  ( Signature. ) 

%  2397.  [Amended,  1882.]  The  matters  required  to  be  contained  in  any  or  all  of 
the  affidavits  specified  in  the  last  section  maj  be  contained  in  one  affidavit,  where 
the  same  person  deposes  with  respect  to  them.  A  printed  copy  of  the  notice  of 
sale  must  be  annexed  to  each  affidavit;  and  a  printed  copy  of  each  notice  of  post- 
ponement must  be  annexed  to  the  affidavit  of  publication,  and  to  the  affidavit  of 
sale.  But  one  copy  of  the  notice  suffices  for  two  or  more  affidavits,  where  they 
aU  refer  to  it,  and  are  annexed  to  each  other,  and  filed  and  recorded  together. 

See  Mcrwry  v.  Samhom^  72  N.  Y.  534. 

§  2998.  The  affidavits,  specified  in  the  last  two  sections,  may  be  filed  in  the 
office  for  recording  deeds  and  mortgages,  in  the  county  where  the  sale  took  place. 
They  must  be  recorded  at  length  by  the  officer  with  whom  they  are  filed,  in  the 
proper  book  for  recording  mortgages.  The  original  affidavits,  so  filed,  the  record 
thereof,  and  a  certified  copy  of  the  record,  are  presumptive  evidence  of  the  mat- 
ters of  fact  therein  stated,  with  respect  to  any  property  sold,  which  is  situated  in 
that  county.  Wliere  the  property  sold  is  situated  in  two  or  more  counties,  a  copy 
of  the  affidavits,  certified  by  the  officer  with  whom  the  originals  are  filed,  may 
be  filed  and  recorded  in  each  other  county,  wherein  any  of  the  property  is  situ- 
ated. Thereupon  the  copy  and  the  record  thereof  have  the  like  effect,  with  re- 
spect to  the  property  in  that  county,  as  if  the  originals  were  duly  filed  and  re- 
corded therein. 

It  was  held  previous  to  the  Revised  Statutes  that  the  omission  to 
record  power  of  sale  before  conveyance  did  not  vitiate  the  sale. 
WiUon  V.  Troup^  2  Cow,  145 ;  Jackson  v.  Oolden^  4  id.  266.  It  is 
held  in  I/iyman  v.  WhUing^  20  Barb.  559,  and  Bryan  v.  ButtSy 
27  id.  503  ;  affirmed,  28  How.  582,  that  in  order  to  maintain  eject- 
ment the  affidavits  must  be  filed  and  recorded.  But  see  Howard  v. 
Hatchj  29  Barb.  297 ;  Amot  v.  McGlure^  4  Denio,  41 ;  Cohoes  Co. 
V.  Oo98y  13  Barb.  138.  Bat  the  filing  and  recording  of  the  affidavits 
is  not  necessary  as  against  the  mortgagor's  equity  of  redemption 
which  is  barred  and  foreclosed  by  the  proceedings.  TuthUl  v. 
Tracy y  31  N.  Y.  157.  The  omission  to  record  does  not  invalidate 
the  parchaser's  title,  so  held  under  Revised  Statutes.  Howa/rd  v. 
Hatchy  29  Barb.  297-  Where  there  has  been  a  sale  pursuant  to  a 
power  under  the  statute,  the  equity  of  redemption  of  the  mortgaged 
premises  is  thereby  foreclosed,  though  the  affidavit  of  publication  of 
notice  of  sale  and  of  the  posting  thereof  be  not  made  and  recorded 
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as  required  by  statute  for  twenty  years  thereafter.  The  right  of 
the  mortgagor  to  redeem  is  terminated  whenever  there  has  been  a 
sale  of  the  mortgaged  premises,  regularly  made  pursuant  to  the 
power  contained  in  the  mortgage  or  under  a  decree  of  sale.  Tut- 
hill  V.  Trdcy^  31  N.  Y.  157.  This  case  is  cited  in  Osbom  v.  Mer- 
win,  and  it  is  there  held  that  a  sale  had  under  a  foreclosure  by  ad- 
vertisement pursuant  to  the  statute  bars  the  equity  of  redemption 
although  no  aflddavits  are  made.  The  character  of  common-law 
evidence  necessary  is  there  pointed  out,  and  Hawley  v.  BenneU^  5 
Paige,  104,  and  Quy  v.  Mead,  22  N.  Y.  462,  are  referred  to  as  au- 
thority. The  facts  necessary  to  be  proven  by  affidavit,  the  right  to 
supply  defects  by  parol,  and  the  character  of  parol  evidence  to  show 
the  facts  are  discussed  in  Mowry  v.  Sanborn,  reported  on  three  ap- 
peals to  the  Court  of  Appeals  in  65  N.  Y.  581 ;  68  id.  153  ;  and  73 
id.  534.  Also  below,  62  Barb.  223  ;  7  Hun,  380 ;  11  id.  545,  and 
the  reported  cases  referred  to  and  collated.  See,  also,  Story  v.  Ham- 
iZton,  86  N.  Y.  428  ;  affirming  20  Hun,  133. 

§  2899.  A  clerk  or  a  register,  who  records  any  affidavits,  or  a  certified  copy 
thereof,  filed  with  him ,  must  make  a  note,  upon  the  margin  of  record  of  the 
mortgage,  in  his  office,  referring  to  the  book  and  page,  or  the  copy  thereof,  where 
the  affidavits  are  recorded. 

Note  by  Clerk  upon  Margin  of  Record  of  Mortgage. 

The  affidavits  of  sale  of  the  property  described  in  this  mortgage  are 
recorded  in  book  No.  203  of  mortgages,  at  page  46. 

Dated  April  5,  1886.  j.  d.  Wubts, 

Clerk. 

§  2400.  The  purchaser  of  the  mortgaged  premises,  upon  a  sale  conducted  as 
prescribed  in  this  title,  obtains  title  thereto,  against  all  persons  bound  by  the 
sale,  without  the  execution  of  a  conveyance.  Except  where  he  is  the  person  au- 
thorized to  execute  the  power  of  sale,  such  a  purchaser  also  obtains  title,  in  like 
manner,  upon  payment  of  the  purchase-money,  and  compliance  with  the  other 
terms  of  sale,  if  any,  without  the  filing  and  recording  of  the  affidavits,  as  pre- 
scribed in  the  last  section  but  one.  But  he  is  not  bound  to  pay  the  purchase- 
money,  until  the  affidavits,  specified  in  that  section,  with  respect  to  the  property 
purchased  by  him,  are  filed,  or  delivered  or  tendered  to  him  for  filing. 

As  to  this  section  the  codiiiers  sav  that  additions  to  this  section 
have  been  made  so  as  to  express  the  meaning  of  the  statute  as  ex- 
pounded by  recent  decisions  :  They  say  further  :  "  It  was  held  in 
Layman  v.  Whiting,  20  Barb.  559,  and  Bryan  v.  Butts,  27  id. 
503,  following  the  authority  of  A't'not  v,  McClure,  4  Denio,  41, 
that  in  the  absence  of  a  conveyance  the  legal  title  does  not  pass  to 
the  purchaser  so  as  to  enable  liim  to  maintain  ejectment  until  the 
affidavits  are  mada  and  recorded."     And  in  Cohoea  Co.  v.  Ooss,  13 
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Barb.  127,  it  was  said  that  no  title  passes  to  the  purchaser  unless 
the  affidavits  are  recorded.  But  in  Howard  v,  Hatch^  29  Barb. 
297,  and  Chalmers  v.  Wright^  5  Robt.  713,  it  was  decided  that  the 
legal  title  passes  upon  the  sale,  and  that  the  recorded  affidavits  are 
not  the  only  competent  evidence  of  the  sale.  See,  also,  TuthiU  v. 
Tracy^  31  N.  Y.  157,  holding  that  the  mortgage  is  foreclosed  by 
the  sale  prior  to  the  recording  of  the  affidavits. 

g  2401.  Tlie  foUowing  coats,  in  additioa  to  the  expenses  specified  in  the  next 
section,  are  allowed,  in  proceedings  taken  as  prescribed  in  this  title: 

1 .  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement  of  a  sale,  or  an 
affidavit,  made  as  prescribed  in  this  title,  for  each  folio,  twenty-five  cents;  for 
making  each  necessary  copy  thereof,  for  each  folio,  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale  required  or  expressly  permitted 
to  be  served  by  this  title,  and  for  affixing  each  copy  thereof,  required  to  be  affixed 
npon  the  court-house,  as  prescribed  in  this  title,  one  dollar. 

3.  For  superintending  the  sale,  and  attending  to  the  execution  of  the  necessary 
papers,  ten  dollars. 

§  2402.  The  sums,  actually  paid  for  the  following  services,  not  exceeding  the 
fees  allowed  by  law  for  those  services,  are  allowed  in  proceedings,  taken  as  pre- 
scribed in  this  title: 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices  of  postponement, 
if  any,  for  a  period  not  exceeding  twenty-four  weeks. 

2.  For  the  services  specified  in  section  two  thousand  three  hundred  and  ninety 
of  this  act. 

8.  For  recording  the  affidavits;  and  also,  where  the  property  sold  is  situated  in 
two  or  more  counties,  for  making  and  recording  the  necessary  certified  copies 
thereof. 

4.  For  necessary  postage,  and  searches. 

§  2403.  The  costs  and  expenses  must  be  taxed,  upon  notice,  by  the  clerk  of  the 
county  where  the  sale  took  place,  upon  the  request  and  at  the  expense  of  any  per- 
son,  interested  in  the  payment  thereof.  Each  provision  of  this  act,  relating  to 
the  taxation  of  costs  in  the  supreme  court,  and  the  review  thereof,  applies  to  such 
a  taxation. 

One  who  claims  the  surplus  as  heir  at  law  of  the  mortgagor  and 
has  been  recognized  as  such,  is  entitled  to  require  taxation.  Matter 
of  Mo88^  6  Hun,  263.  Services  not  mentioned  in  the  statute  can- 
not be  taxed  although  actually  necessary,  but  one  who  obtained 
an  injunction  restraining  the  sale  but  allowed  the  continuation  of 
the  notice  of  publication,  cannot  on  taxation  object  to  the  al- 
lowance of  the  whole  expense  of  publication  although  it  exceeded 
the  statutory  time.  Collins  v.  Standish^  6  How.  493.  Where  the 
mortgagee  omitted  to  notify  certain  necessary  parties  and  for  that 
reason  postponed  the  sale,  it  was  held  he  could  not  tax  costs  of  the 
sale  first  attempted.     Homhy  v.  Cramer^  12  How.  490. 

In  taxing  costs  in  such  proceeding,  matter  inserted  in  the  notice, 
which  was  not  required  by  the  statute,  should  not  be  considered  iu 
62 


490     PSOOBEDINGS  TO   FORECLOSE  A   MoBTOAOB  BY  AdVBRTISEMENT. 

determining  the  number  of  folios  to  be  allowed,  nor  should  a  charge 
be  allowed  for  serving  notices  on  persons  not  required  by  the  statute 
to  be  served.  A  charge  for  drawing  notices  and  for  a  copy  to  keep 
is  proper,  as  is  also  a  copy  for  the  printer,  and  printed  copies  may 
be  charged  for.  As  one  printed  notice  is  sufficient  for  two  or  more 
affidavits,  under  section  2397,  there  is  no  necessity  for  more  than  one, 
to  which  the  several  affidavits  may  be  attached,  and  that  one  will  be 
allowed,  for  a  cliarge  cannot  be  made  for  a  copy  served  on  the  auc- 
tioneer, but  it  is  proper  to  charge  for  thirteen  weeks'  publication. 
Devisees  under  the  recorded  will  of  a  deceased  mortgagor,  and  a 
lessee  under  a  recorded  lease,  may  be  deemed  grantees,  who  should  be 
served  with  notice,  and  where  such  devisees  are  minors  under  fourteen 
years  of  age,  a  notice  is  also  properly  served  on  their  guardian,  whidi 
may  be  charged  for.     Ferguson  v.   Wooley^  9  Civ.  Pro.  236. 

Bill  of  Costs  on  Foreclosure  hy  Adverttsement. 

Notice  of  sale,  ten  folios,  at  25  cents t2  60 

Copy  same,  to  keep,  at  13  cents 1  30 

Copy,  notice  for  printer,  at  13  cents 1  30 

Copy  for  notice  for  posting  on  court-house  door 1  30 

Expense  of  posting 1  00 

Affidavit  of  posting,  two  folios  and  copy,  at '25  cents 53 

Copy  notice  annexed,  at  13  cents 10 

Clerk's  fees  on  same 50 

Affidavit  of  posting  in  clerk's  office,  two  folios  and  copy,  at 

13  cents 52 

Printer,  publishing  notice,  thirteen  insertions,  ten  folios. ...  43  50 

Printer,  publishing  two  postponements  of  sale,  two  folios. . .  3  00 

Printer,  publishing  one  additional  insertion,  notice  of  sale. .  2  50 

Affidavit  of  publication,  two  folios  and  a  copy,  at  13  cents. .  39 

Copying  notice  annexed,  at  13  cents 1  30 

Cop3r  or  notice  to  serve  on  mortgagor,  at  13  cents 1  30 

Serving  ten  notices 10  00 

Affidavit  of  service,  two  folios  and  copy,  at  38  cents 76 

Copying  notice  annexed,  five  folios,  at  13  cents 1  30 

Postages  50 

Clerk^  fees  for  searcli 8  00 

Affidavit  of  circumstances  of  sale,  four  folios  and  copy,  at  38 

cents 1  52 

Copy  printed  notice  annexed 1  35 

Superintending  sale  10  00 

Eecording  affidavits 4  00 

Oaths  to  five  affidavits,  at  10  cents 50 

$88  67 

Ulster  County,  ss.: 

Virgil  D.  Van  Wagonen,  of  the  city  of  Kingston,  said  county,  be- 
ing duly  sworn,  says  that  he  is  the  attomey^f orjCharles  Van  Brunt,  the 
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assignee  of  the  mortffage  executed  by  Joseph  Reil  to  John  Q.  Adams^ 
and  which  has  been  foreclosed  under  the  statute. 

That,  according  to  the  best  of  deponent's  knowledge  and  belief,  the 
several  disbursements  charged  in  the  bill  of  costs  hereto  annexed  have 
been  actually  and  necessarily  paid  or  incurred ;  that  the  copies  of  pa- 
pers charged  for  therein  were  actually  and  necessarily  used  or  obtained 
for  use;  that  such  bill  of  costs  contains  no  charge  for  any  draft  or 
copy  of  any  affidavit  or  other  paper  which  has  not  been  made,  or  for 
any  other  service  which  has  not  been  performed,  except  such  services 
as  are  allowed  by  law  to  be  taxed  prospectively,  and  tnat  the  number 
of  folios  contained  in  the  draft  or  in  the  copies  of  said  papers  are  not 
overcharged  in  such  bill. 

(Jurat )  (Signature.) 

%  2404.  An  attorney  or  other  person  wlio  receives  any  money,  arising  upon  a 
sale,  made  as  prescribed  in  this  title,  most,  within  ten  days  after  he  receives  it, 
pay  into  the  Supreme  Court  the  surplus,  exceeding  the  sum  due  and  to  become 
due  upon  the  mortgage,  and  the  costs  and  expenses  of  the  foreclosure,  in  like 
manner  and  with  like  effect,  as  if  the  proceedings  to  foreclose  the  mortgage  were 
taken  in  an  action,  brought  in  the  Supreme  Court,  and  triable  in  the  county  where 
the  sale  took  place. 

§  2405.  A  person,  who  had,  at  the  time  of  the  sale,  an  interest  in  or  lien  upon 
the  property  sold,  or  a  part  thereof,  may,  at  any  time  before  an  order  is  made,  as 
prescribed  in  the  next  section  but  one,  file  in  the  office  of  the  clerk  of  the  county, 
where  the  sale  took  place,  a  petition,  stating  the  nature  and  extent  of  his  claim, 
and  praying  for  an  order,  directing  the  payment  to  him  of  the  surplus  money,  or 
a  part  thereof. 

Petition  for  Payment  of  Surplus  Moneys, 

To  the  Supreme  Court : 

The  petition  of  John  Mills,  of  the  city  of  Kingston,  respectfully 
shows  that  heretofore  proceedings  were  taken  by  Charles  Van  Brunt, 
pursuant  to  title  9  of  chapter  17  of  the  Code  of  Civil  Procedure, 
for  the  sale  of  the  real  property  described  as  follows,  to-wit  (describe 
the  same),  in  foreclosure  of  a  mortgage  executed  by  Joseph  Eeil  to 
John  Q.  Adams,  dated  January  28,  1883,  and  recorded  in  Ulster 
county  clerk's  oflSce  on  the  2d  day  of  August,  1883,  at  1:30  o'clock  in 
the  aiternoon  in  book  No.  166  of  mortgages,  at  page  61,  and  a  sale 
of  said  property  was  made  in  said  proceedings  on  the  25th  day  of 
March,  1886. 

That  a  surplus  remained  of  the  proceeds  of  said  sale  amounting 
to  $400  over  and  above  the  sum  due,  and  to  grow  due  upon  said 
mortgage  and  the  costs  and  expenses  of  the  said  foreclosure,  and 
that  on  the  10th  day  of  Ajjril,  1886,  the  attorney  for  the  assignee  of 
said  mortgage,  by  whom  said  mortgage  was  foreclosed,  paid  into  this 
court  and  to  the  county  treasurer  of  Ulster  county  the  said  surplus. 

And  your  petitioner  further  shows,  that  at  the  time  of  said  sale  he 
had  an  interest  in,  or  lien  upon,  the  said  property,  said  interest  or 
lien  being  by  reason  of  (state  nature  of  interest  or  lien);  and  your  pe- 
titioner claims  that  he  is  entitled  to  said  surplus  moneys,  by  reason  of 
his  said  interest  in,  or  lien  upon,  said  property.  And  your  petitioner 
prays  for  an  order  of  this  court  directing  the  payment  to  him  of  said 
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surplus  moneys,  or  of  so  much  of  said  surplus  moneys  as  may  be  nec- 
essary to  satisfy  his  said  interest  or  lien. 

Dated  .  •  {Signature.) 

{Add  verification. ) 

§  2406.  A  person  filing  a  petition,  as  prescribed  in  the  last  section,  may,  after 
the  expiration  of  twenty  days  from  the  days  of  sale,  apply  to  the  Supreme  Court, 
at  a  term  held  within  the  judicial  district,  embracing  the  county  where  his  peti- 
tion is  filed,  for  an  order  pursuant  to  the  prayer  of  his  petition.  Notice  of  the 
application  must  be  served,  in  the  manner  prescribed  in  this  act  for  the  service  of 
a  paper  upon  an  attorney  in  an  action,  upon  each  person  who  has  filed  a  like  peti- 
tion, at  least  eight  days  before  the  application;  ^nd  also  upon  each  person,  upon 
whom  a  notice  of  sale  was  served,  as  shown  in  the  affidavit  of  sale,  or  upon  his 
executor  or  administrator.  But,  if  it  was  shown  to  the  court,  by  afiidavit,  that 
service  upon  any  person,  required  to  be  served,  cannot  be  so  made  with  due  dili- 
gence, notice  may  be  given  to  him  in  any  manner  which  the  court  directs. 

Notice  of  Motion  for  Surplus  Moneys. 
{ Title  of  proceeding, ) 

Sirs — Take  notice  that  the  undersigned  will  apply  at,  etc.,  on,  etc., 
for  an  order  pursuant  to  the  prayer  of  his  petition,  filed  in  the  Ulster 
county  clerk's  office  on  the  20th  day  of  May,  1886,  directing  the  pay- 
ment to  him  of  the  surplus  moneys  arising  upon  the  sale  of  the  prop- 
erty described  in  the  said  petition,  a  copy  of  which  is  herewith  serred 
upon  you,  and  for  such  other  and  further  relief  as  may  be  proper. 

Dated  Yours,  etc., 

Wm.  D.  Brinkibr, 

Attorney  for  Petitioner. 
To 

§  2407.  Upon  the  presentation  of  the  petition,  with  due  proof  of  notice  of  appli- 
cation, the  court  must  make  an  order,  referring  it  to  a  suitable  person,  to  ascer- 
tain and  report  the  amount  due  to  the  petitioner,  and  to  each  other  person,  which 
is  a  lien  upon  the  surplus  money;  and  the  priorities  of  the  several  liens  thereupon. 
Upon  the  coming  in  and  confirmation  of  the  referee's  report,  the  court  must  make 
such  an  order,  for  the  distribution  of  the  surplus  money,  as  justice  requires. 

Order  of  Reference  as  to  Surplus  Moneys. 
{Caption  usual  fomi.) 

{ Title  of  proceeding.) 

Upon  tne  presentation  of  the  petition  of  John  Mills,  dated  May  10, 
1886,  which  was  filed  in  the  Ulster  county  clerk's  office  on  the  10th  day 
of  May,  1886,  with  proof  of  due  service  of  notice  of  this  application 
upon  each  person  who  has  filed  a  like  petition,  and  also  upon  each  per- 
son upon  whom  a  notice  of  sale  was  served,  as  was  shown  in  the  affidavit 
of  sale,  and  on  motion  of  Wm.  D.  Brinnier,  attorney  for  the  said  peti- 
tioner, and  ^fter  hearing,  etc.,  and  on  reading  (name  opposing  papers). 

It  is  hereby  ordered,  that  S.  T.  Hull,  Esq.,  of  Kingston,  counselor 
at  law,  be  and  he  hereby  is  appointed  referee,  to  ascertain  and  report 
the  amount  due  to  the  petitioner  and  to  each  other  person,  which  is  a 
lien  upon  the  surplus  money  mentioned  in  said  petition  of  John  Mills 
and  the  priorities  of  the  several  liens  thereupon. 

Wm.  L.  Lfarked, 

Justice  Supreme  Court. 
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Fonnfor  Report  of  Refer ee  as  to  Priority  of  Liens,  etc. 

( Title  of  proceediyig, ) 

I,  the  undersigned  referee,  appointed  by  order  of  this  court,  dated 
May  20,  1886,  to  ascertain  and  report  the  amount  due  to  John  Mills, 
the  petitioner  in  this  proceeding,  and  to  each  other  person,  wliich  is  a 
lien  upon  the  surplus  moneys  arising  upon  the  sale  of  the  premises 
described  in  the  said  petition  and  the  priority  of  the  several  liens 
thereupon,  do  respectfully  report  (proceed  substantially  as  in  report 
in  foreclosure  by  suit,  making  necessaiy  changes  to  suit  the  case). 

Dated  June  12,  1886.  {Signature  of  referee.) 

Order  upon  Report  of  Referee. 

{Caption,) 

(  Title  of  proceeding, ) 

On  reading  and  filing  the  report,  dated  June  12,  1886,  of  S.  T. 
Hull,  Esq.,  referee,  appointed  herein  by  order  of  this  court,  dated 
May  20,  1886,  from  which  it  appears  that  John  Mills  is  entitled  to 
the  whole  of  the  surplus  moneys  arising  upon  the  sale  of  the  real  prop- 
erty described  in  his  petition,  filed  in  the  Ulster  county  clerk's  office, 
on  the  10th  day  of  May,  1886,  which  surplus  has  been  paid  into  court 
and  to  the  county  treasurer  of  Ulster  county  (or  make  other  recitals 
according  to  the  report),  and  it  appearing  that  due  notice  of  this  mo- 
tion has  been  given  to  (name  parties  served): 

Now,  on  notion  of  Wm.  D.  Brinnier,  Esq.,  counsel  for  said  peti- 
tioner, and  after  hearing,  etc.  (or  no  one  appearing  to  oppose),  and 
on  reading  (name  any  other  motion  papers) : 

It  is  hereby  ordered  that  the  said  report  be  and  the  same  is  hereby 
confirmed,  and  that  said  county  treasurer  pay,  etc.  (here  insert  pro- 
visions for  distribution  as  may  be  required). 

Wm.  L.  Learned, 

Justice  Supreme  Court, 

Where  a  mortgage,  payable  in  installments,  is  foreclosed  for  the 
amount  due,  subject  to  future  installments,  the  land  becomes  the 
primary  fund  for  the  future  payments,  and  the  mortgagor  is  entitled 
to  the  surplus  on  the  sale.  Cox  v.  Wheeler ^  1  Paige,  248.  After 
foreclosure  the  mortgagee  is  not  liable,  as  trustee,  to  the  holders  of 
subsequent  liens  for  the  surplus,  if  he  has  received  only  the  amount 
due  him  on  the  mortgage  and  the  expenses  of  foreclosure,  leaving 
the  surplus  in  the  hands  of  the  purchaser  who  asserts  a  claim  thereto. 
The  mortgagee's  liability  is  to  the  mortgagor  and  those  who  repre- 
sent him,  and  a  purchaser  who  claims  and  retains  the  surplus,  as 
holder  of  the  second  mortgage  lien,  is  liable  to  a  subsequent  judg- 
ment creditor  for  the  balance  of  the  surplus  after  deducting  the 
amount  of  his  own  lien,  but  is  not  liable  for  interest  on  such  balance 
until  after  notice  or  demand  by  the  party  entitled  to  it.  JittsseU  v. 
Duflon,  4  Lans.  399.  A  subsequent  incumbrancer,  with  no  notice 
of  the  foreclosure,  has  no  claim  to  surplus  moneys  on  the  sale,  his 
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lien  not  having  been  affected,  unless  he  releases  to  the  purchaser  all 
claim  on  the  equity  of  redemption.  WoLker  v.  Harris^  7  Paige, 
167 ;  Winalow  v.  MoOallj  32  Barb.  241.  Although  the  receipt  by 
the  mortgagor,  or  liis  representative,  of  the  surplus  moneys  arising 
on  the  sale  may  not  estop  him  from  questioning  the  regularity  of 
the  proceedings,  it  would  seem  to  be  evidence  to  be  considered  in 
passing  on  the  question.  Candee  v,  Burhe^  1  Hun,  546.  It  is  a 
defense  by  a  mortgagee  who  has  sold  under  the  statute,  when  sued 
for  the  surplus  by  the  mortgagor's  grantee,  that  the  former  had  a  lien 
on  the  land  equal  to  the  surplus.  Eddy  v.  Smithy  13  Wend.  488. 
Where  property  has  been  sold  upon  terms  stated  publicly  at  the  sale, 
though  not  included  in  the  published  notice,  the  mortgagor  cannot 
affirm  the  sale  as  to  the  price  bid  when  made  upon  the  terms  stated, 
and  then  repudiate  the  terms  of  sale  and  daim,  as  surplus  money, 
which,  by  the  terms  of  sale,  was  to  be  applied  in  payment  of  a 
former  mortgage,  as  tliough  no  such  terms  controlled  the  action  and 
bid  of  the  mortgagee  in  bidding  in  the  property.  Story  v.  HamiU 
ton,  20  Hun,  133 ;  affirmed,  86  K  Y.  428. 

§  2408.  The  last  four  sections  do  not  apply  to  surplus  money,  arising  upon  the 
sale  of  real  property,  of  which  a  decedent  died  seized,  where  letters  testamentary 
or  letters  of  administration,  upon  the  decedent's  estate,  were,  within  four  years 
before  the  sale,  issued  from  a  Surrogate's  Court  within  the  State,  having  jurisdic 
tion  to  issue  them. 

The  provisions  of  sections  2798  and  2799  are  as  follows  : 

§  2798.  Where  real  property,  or  an  interest  in  real  property,  liable  to  be  dis- 
posed of  as  prescribed  in  this  title,  is  sold,  in  an  action  or  a  special  proceeding, 
Bpecified  in  the  last  section,  to  satisfy  a  mortgage  or  other  lien  thereupon  which 
accrued  during  the  decedent's  life-time,  and  letters  testamentary  or  letters  of  ad- 
ministration upon  the  decedent's  estate  were,  within  four  years  before  the  sale, 
issued  from  a  Surrogate's  Court  of  the  State  having  jurisdiction  to  grant  them, 
the  surplus  money  must  be  paid  into  the  Surrogate's  Court  from  which  the  letters 
issued.  If  the  sale  was  made  pursuant  to  the  directions  contained  in  a  judgment 
or  order,  the  surplus  remaining  after  payment  of  all  the  liens  upon  the  property, 
chargeable  upon  the  proceeds,  which  existed  at  the  time  of  the  decedent's  death, 
must  be  so  paid.  If  the  sale  was  made  in  any  other  manner,  the  surplus  exceed- 
ing tbe  lien  to  satisfy  which  the  property  was  sold,  and  the  costs  and  expenses, 
must,  within  thirty  days  after  the  receipt  of  the  money  from  which  it  accrues,  be 
so  paid  over  by  the  person  receiving  that  money.  The  receipt  of  the  surrogate, 
or  the  clerk  of  the  Surrogate's  Court,  or  the  county  treasurer,  as  the  case  may  be, 
is  a  sufficient  discharge  to  the  person  paying  the  money. 

§  2799.  Where  money  is  paid  into  a  Surrogate's  Court,  as  prescribed  in  the  last 
section,  and  a  petition  for  the  disposition  of  property,  as  prescribed  in  this  title, 
is  pending  before  him;  or  is  presented  at  any  time  before  the  distribution  of  the 
money;  the  money  must  be  distributed  as  if  it  was  the  proceeds  of  the  decedent's 
real  property,  sold  pursuant  to  the  decree.  If  such  a  petition  is  not  pending  or  pre- 
sented, or  if  a  decree  for  the  disposition  of  the  decedent's  property  is  not  made 
thereupon,  a  verified  petition,  praying  for  a  decree  directing  the  distribution  of 
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the  money  among  the  persons  entitled  thereto,  may  be  presented  by  any  of  those 
persons.  Each  person  who  would  be  entitled  to  share  in  the  distribution  of  the 
proceeds  of  a  sale  must  be  cited  to  show  cause  why  such  a  decree  should  not  be 
made.  Service  of  the  citation  may  be  made  upon  all  the  persons  designated  therein, 
by  publishing  the  same  in  two  newspapers  designated  as  prescribed  in  article 
£rst  of  title  second  of  this  chapter,  at  least  once  in  each  of  the  four  successive 
weeks  immediately  preceding  the  return  day  thereof,  except  that  personal  service 
must  be  made  upon  the  husband,  wife,  heirs  and  devisees  of  the  decedent,  and 
also  upon  every  other  person  claiming  under  them,  or  either  of  them,  who  resides 
in  this  State.  Upon  the  return  of  the  citation,  the  rights  and  priorities  of  the 
persons  interested  must  be  established,  and  a  decree  for  distribution  must  be 
made,  as  if  it  was  the  proceeds  of  real  property  sold. 

It  was  hela  in  Dunn  v.  Ocean  National  Bank^  61  N.  Y.  497, 
that  the  statute  as  it  then  stood  as  to  distribution  of  surplus  by  Sur- 
rogate's Court  had  only  a  limited  scope,  and  was  simply  designed 
to  provide  a  method  for  applying  the  surplus  to  the  payment  of 
debts.  It  made  no  change  in  the  law  as  to  the  proper  person  con- 
sidered as  owner  to  bring  an  action  for  the  surplus.  The  surplus  is 
regarded  as  real  estate,  and  the  most  careful  precautions  are  taken 
to  prevent  the  heirs  from  being  deprived  of  it,  except  in  the  same 
manner  as  if  the  land  had  remained  unsold.  Affirming  6  Lans.  296. 
These  provisions  do  not  apply  to  sales  on  foreclosure  by  action. 
German  Savings  Bank  x.  Shaver^  25  Hun,  409. 

The  words,  "  within  four  years  before  the  sale,"  section  2798,  re- 
fer to  the  date  of  sale,  and  not  to  the  commencement  of  proceedings 
resulting  in  a  sale.  White  y,  Poillon,  2b  Hun,  69..  A  judgment 
creditor  whose  judgment  was  not  a  lien  has  no  'right  to  share  in  the 
distribution  of  the  proceeds  of  sale  of  decedent's  real  estate  on  fore- 
closure. Davis  v.  Davis^  4  Redf.  355.  In  section  2799  the  word 
"  may  "  means  "  shall."  Before  t^^e  amendment  of  1881  it  was  held 
that  service  by  publication  was  the  only  mode  of  giving  jurisdiction. 
Matter  of  Solomon^  4  Redf.  509.  As  to  disposition  of  surplus  in  a 
peculiar  case  see  Lahrt  v.  Zahrt^  1  Dem.  444. 

§  2409.  [Amended,  1882.]  This  title  does  not  affect  any  provision  of  law,  inconsist- 
ent therewith,  especially  relating  to  the  foreclosure  of  mortgages  to  the  people  of 
the  State,  or  to  the  commissioners  for  loaning  certain  moneys  of  the  United  States. 

Loan  commissioners^  mxrrtgages, —  The  following  decisions  bear 
upon  the  rights  and  powers  of  loan  commissioners,  and  the  manner 
and  validity  of  foreclosure  by  them.  The  loan  officers  must  strictly 
pursue  the  directions  of  the  statute.  If  there  be  a  defect  in  the  no- 
tice or  advertisement  or  conduct  of  sale,  it  is  fatal  to  the  sale. 
Deyining  v.  Smith,  3  Johns.  Ch.  332 ;  Sherm/in  v.  Dodge^  6  id.  107. 
RfHjers  V.  Murray^  3  Paige,  390 ;  Sherwood  v.  Reade^  7  Hill,  431. 
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A  sale  bj  one  of  two  commissioners  is  void ;  both  mnst  be  present 
and  participate  in  the  sale,  and  the  deed  by  the  two  cannot  aid  such 
a  sale.  Nur  can  one  commissioner  give  valid  notice  of  sale.  Both 
must  act  in  all  oflScial  acts.  N,  Y,  Life  Ins.  Co.  v.  Stoats^  21 
Barb.  570  ;  P<yu)eU  v.  TuthiU,  3  N.  Y.  396  ;  OlmMead  v.  Elder,  5 
id.  144.  Former  sales  by  one  commissioner  were  confirmed  by 
cliapter  704,  Laws  of  1867.  It  is  sufficient  if  the  notice  of  sale  is 
published  for  six  successive  weeks  previous  to  the  sale,  although  the 
first  publication  be  less  than  forty-two  days  prior  thereto.  Wood  v. 
Terry,  4  Lans.  80.  A  general  description  of  the  land  in  the  notice 
was  sufficient  under  statute  of  1808.  Jackson  v.  Harrisy  3  Cow. 
241. 

The  omission  to  name  number  of  lot  and  name  of  mortgagor  in 
notice  is  fatal,  and  it  is  said  that  posting  notices  in  distant  places  will 
render  the  sale  invalid,  or  inside  the  court-house  door.  Notice 
must  be  published  and  posted  for  same  length  of  time.  Denning 
V.  Smith,  3  Johns.  Ch.  332.  See,  also,  King  v.  Stow,  6  id.  323. 
The  deed  of  the  loan  commissioners  on  an  irregular  sale,  before  the 
Revised  Statutes,  vests  the  legal  title  in  the  purchaser.  Brown  v. 
Wilbur,  8  Wend.  657 ;  liogers  v.  Murray,  3  Paige,  390.  As  to 
place  of  sale,  where  new  county  has  been  erected,  see  People  v.  Su- 
pervisors of  Delaware,  5  Cow.  436  ;  Rogers  v.  Murray,  3  Paige, 
890.  The  manner  of  sale  and  method  of  conveyance  are  prescribed 
in  York  v.  Allen,  30  N.  Y.  104.  The  advertisement  of  sale  must 
indicate  who  gave  the  mortgage,  and  to  whom,  clearly,  and  the  com- 
missioners, in  case  of  default,  become  seized  as  trustees,  only  subject 
to  the  possession  and  right  of  the  mortgagor  to  redeem,  until  a  legal 
sale  is  made  in  conformity  with  the  statute.  Thompson  v.  Commis- 
sioners, 79  N.  Y.  54.  The  commissioners  cannot  make  it  one  of  the 
terms  of  sale  that  the  purchaser  shall  pay  down  a  part  instead  of 
the  whole,  and  that  in  default  of  payment  there  shall  be  a  resale. 
Sherwood  v.  Reade,  7  Hill,  431.  As  to  when  a  default  amounted 
to  a  foreclosure  under  the  statute  of  lb08,  and  as  to  conditional  right 
to  redeem  under  that  statute,  see  Jackson  v.  Voorhees,  9  Johns. 
129 ;  Sherrill  v.  Crosby,  14  id.  358  ;  Jackson  v.  Rhodes,  8  Cow.  47. 
Upon  default  for  twenty-three  days  the  mortgagor's  interest  is  ab- 
solutely gone  ;  the  foreclosure  provided  for  by  statute  is  equivalent 
to  a  decree.  The  right  to  redeem  is  not  an  equity  of  redemption 
nor  an  interest  in  the  land,  but  a  special  right  to  be  availed  of  in 
the  manner  provided  by  statute.  Pell  v.  Ulmar^  18  N.  Y.  139. 
Application  to  redeem  must  be  before  the  lapse  of  twenty-three 
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days.  Fellows  v.  Commissioners  of  Oneida^  36  Barb.  655.  The 
statute  as  to  entry  of  proceedings  in  the  mortgage  book  is  directory. 
Wood  V.  Terry ^  4  Lans.  80.  And  when  both  the  commissioners  are 
present  and  unite  in  making  a  sale,  the  fact  that  the  entry  in  the 
minute-book,  purporting  to  be  the  entry  of  both,  was  made  by  one 
and  signed  by  one,  is  not  a  fatal  irregularity.  White  v.  Lester,^  1 
Keyes,  316. 

Tlie  power  of  sale  is  not  exhausted  by  one  sale.  If  the  foreclos- 
ure is  set  aside  by  a  court  a  second  foreclosure  may  be  had.  Stack- 
pole  V.  Robhins^  48  N.  Y.  665.  The  validity  of  the  sale  to  a  hona 
fide  purchaser  is  not  affected  by  the  omission  of  the  commissionera 
to  enter  in  the  minute-book  the  order  for  and  copy  of  the  adver- 
tisement of  sale,  and  designation  of  the  places  where,  and  persons 
by  whom,  advertisements  were  posted.  White'  v.  Lester^  1  Keyes, 
316;  RoweU  v.  TitthUly  3N.  Y.  396.  Entry  of  mortgj^ge  on  books 
of  commissioners,  out  of  order  and  under  wrong  date,  and  on 
wrong  page,  is  not  notice  to  subsequent  mortgagees  in  good  faith. 
If.  Y.  Life  Ins.  Co.  v.  White,  17  N.  Y.  469.  If  the  mortgagor 
purchases  and  gives  a  new  mortgage  it  is  a  purchase-money  mort- 
gage. On  a  subsequent  default  the  commissioners  hold  asagainst  one 
who  has  acquired  title  under  a  judgment  docketed  intermediate 
the  two  mortgages.  Commissioners  v.  Chase,  6  Barb.  37.  See 
Opinions  of  Attorneys-General,  164.  The  requirement  as  to  two  wit- 
nesses to  a  deed  is  directory.  Id.  Equity  cannot  set  aside  a  sale 
merely  for  hardship  or  inadequacy  of  price.  Marsh  v.  Ludlum,  3 
Sandf.  Ch.  35  ;  Rogers  v.  Murray,  3  Paige,  390.  Commissioners 
are  limited  to  the  fees  fixed  by  statute,  and  cannot  tax  fees  as  attor- 
neys. Commissioners  of  Ulster  v.  Yan  Dermark,  36  How.  145. 
Where  a  sale  by  loan  commissioners  was  illegal  and  void  the  mort- 
gagor may  bring  an  action  to  redeem,  and  for  rents  and  profits.  In 
such  a  case  the  omission  to  make  tender  is  not  fatal  to  the  action, 
but  at  most  only  affects  the  question  of  costs.  Thompson  v.  Loan 
Commissioners,  79  N.  Y.  54.  Loan  commissioners  have  no  power 
to  sell  a  mortgage  taken  by  them,  and  moneys  paid  to  them  in  pur- 
suance of  an  agreement  to  sell  cannot  be  applied  either  as  upon  a 
purchase  or  in  pavment  of  such  mortgage.       Woodyate  v.  Fleet,  44 

N.  Y.  1. 
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CHAPTER     XXII. 

PROCEEDINGS  TO  CHANGE  THE  NAME  OF  AN  INDIVIDUAL. 

In  Petition  of  John  Snook^  2  Hilt.  566,  Judge  Daly  examines 
tlie  origin  of  proper  names  and  the  law  respecting  the  use  of  them. 
It  is  said  that  the  law  supposes  every  person  to  have  two  names, 
one  the  family,  the  other  the  given  name.  A  separate  single  letter 
is  not  a  name.  Frank  v.  Zevie^  5  Robt.  599.  But  it  is  held  in 
Lynch  V.  Tomlinaon^  Abbott's  Annual,  1884,  that  a  person  may 
have  an  initial  as  a  name.  The  law  recognizes  but  one  Christian 
name,  so  that  an  error  in  the  middle  name  may  be  stinick  out  as 
surplusage ;  the  middle  name  is  no  part  of  the  name.  Vafi  Voorhis 
V.  Budd,  39  Barb.  479  ;  MUk  v.  Christie,  1  Hill,  102.  Where  cir- 
cumstances tended  to  show  that  the  same  person  was  intended,  it 
was  held  that  the  insertion  of  a  middle  name  in  an  indorsement  was 
not  such  a  variance  as  to  authorize  the  inference  that  a  different  per- 
son was  intended.  Arnold  v.  National  Bank.  3  T.  &  C.  769. 
But  it  is  said  in  Kortz  v.  Canvassers  of  Greene^  12  Abb.  N.  C.  86, 
that  the  rule  that  the  middle  letter  is  no  part  of  a  man's  name  and  may 
be  regarded  as  surplusage,  and  that  the  law  recognizes  but  one  Christian 
name,  has  no  application  in  the  case  of  variations  in  the  middle 
initials  in  ballots  at  an  election.  One  may  legally  name  himself,  or 
change  his  name,  or  acquire  a  name  by  reputation,  general  usage  and 
habit.  Matter  of  Petition  of  Snook,  2  Hilt.  566  ;  England  v.  New 
York  Publishing  Co,,  8  Daly,  375.  And  a  plaintiff  may  sue  by  tlie 
name  by  which  she  is  generally  known  though  she  may  have 
another.  Frebing  v.  Yetter,  12  Abb.  N.  C.  303.  Where  a  name 
appears  to  be  a  foreign  one,  a  variance  of  a  letter,  which  according  to 
the  pronunciation  of  that  language  does  not  change  the  sound,  is  not 
a  misnomer.  Jackson  v.  Prevost^  2  Caines,  164.  -As  to  misnomers, 
see  1  City  Court  Rep'r,  115,  in  note  to  Stuhei^Y,  Schuarts,  If  a 
man  be  known  by  the  addition  of  "  Junior"  to  his  name,  an  indict- 
ment against  him  without  that  addition  is  not  conclusive  that  he  was 
not  the  person  indicted,  if  found  by  special  verdict  that  he  was  the 
person  meant.  If  names  are  identical  it  is  prima  facie  evidence  that 
the  persons  are  the  same  from  identity  of  name,  but  not  from  iden- 
tity of  initials  and  surname.  PeopU  v.  Smith,  45  N.  Y.  772.  The 
name  by  which  a  tax  payer  is  generally  known,  although  not  his 
real  one,  may  be  entered  on  assessment-roll,  and  he  will  be  bound 
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thereby.  Van  Voorhis  v.  Bvddy  39  Barb.  479.  In  Booth  v.  Jar- 
retiy  52  How.  169,  it  was  said  that  injunction  would  not  be  granted 
restraining  the  use  of  a  person's  name  as  applied  to  a  theater  when 
it  had  been  mortgaged  and  sold  under  that  name. 

§  2410.  A  person  of  fult  age,  residing  within  the  State,  may  apply  to  the 
County  Court  of  the  county  in  which  he  resides;  or,  if  he  resides  in  the  city  of 
New  Tork,  to  the  Court  of  Common  Pleas  of  that  city  and  county,  or  to  the  City 
Court  of  New  York,  for  leave  to  assume  another  name. 

§  2411.  Where  the  applicant  resides  in  the  city  of  Buffalo,  the  application  may 
be  made,  either  to  the  County  Court  of  Erie  county,  or  to  the  Superior  Court  of 
Buffalo.  Where  he  resides  in  Brooklyn,  it  may  be  made  either  to  the  County 
Court  of  Kings  county,  or  to  the  City  Court  of  Brooklyn. 

^  2412.  The  application  must  be  made  by  a  written  petition,  which  must  be 
signed  by  the  petitioner;  must  specify  the  name  which  he  proposes  to  assume; 
must  state  the  grounds  of  the  application;  and  must  be  verified,  in  like  manner 
as  a  verified  pleading,  in  an  action  in  the  Supreme  Court. 

On  petition  to  cliange  the  name  of  a  person  it  must  appear 
whether  he  is  married  or  single,  whether  there  are  any  judgments 
against  him,  or  actions  pending;  whether  there  is  any  outstanding 
commercial  paper  in  tlie  name  sought  to  be  abandoned,  and  also  his 
age  and  birth  place  and  the  names  of  his  parents.  MaUer  of  Hani' 
-ilioTij  10  Abb.  N.  C.  79.  The  decisions  in  Petition  of  Snoohy  2 
Hilt.  566,  and  Matter  of  Ludwig,  1  Law  Bull.  14,  requiring  that 
pecuniary  benefit  must  he  shown  as  likely  to  result  to  petitioner  are 
rendered  obsolete  by  the  present  section. 

Form  of  Petition. 

To  ilie  County  Court  of  the  County  of  Ulster : 

The  petition  of  Abner  Bush  respectfully  shows  that  he  is  of  full 
age,  to-wit,  of  the  age  of  twenty-one  years  and  upwards,  and  resides 
in  the  town  of  Wawarsing,  in  the  county  of  Ulster  in  this  State. 

That  he  desires  to  assume  another  name  than  that  now  held  by  him, 
and  that  the  name  which  ho  proposes  to  assume  is  Cornelius  Dunlap. 

That  the  grounds  for  this  application  for  such  change  of  name  are 
as  follows,  to-wit  (name  same) : 

That  he  is  married  (or  is  unmarried). 

That  there  are  no  judgments  rendered,  or  actions  pending  against 
him,  or  that  the  following  actions  and  no  others  are  pending  agamst 
him,  to-wit  (state  them),  and  that  the  following  judgments,  and  no 
others,  have  been  rendered  against  him,  to-wit  (state  them): 
.  That  the  following  commercial  paper  is  outstanding  in  the  said 
name  sought  to  be  a&mdoned  by  him,  to-wit  (describe  same),  or  that 
no  commercial  paper  is  outstanding  in,  etc.: 

That  your  petitioner  was  born  in  the  city  of  Syracuse,  Onondaga 
county.  State  of  Now  York,  and  the  name  of  his  father  is  John  Busn, 
and  that  of  his  mother  is  Fannie  Bush: 
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And  your  petitioner  prarys  the  order  of  this  court  granting  leave  to 
assume  the  name  of  uornelius  Dunlap  in  place  of  that  of  Abner 
Bush,  his  present  name,  pursuant  to  the  provisions  of  title  10  of  chap- 
ter  17  of  the  Code  of  Civil  Procedure,  and  for  such  further  or  other 
relief  as  may  be  ])roper. 

Dated  April  2,  1887.  Abner  Busk. 

(  Add  verification. ) 

§2413.  If  the  court,  to  which  the  petition  is  presented,  is  satisfied  thereby,  or 
by  proof,  by  affidavit,  presented  therewith,  that  there  is  uo  reasonable  objection 
to  the  petitioner's  assuming  the  name  proposed,  it  must  make  an  order,  author- 
izing the  petitioner  to  assume  that  name,  on  a  day  specified  therein,  not  less  than 
thirty  days  after  the  entry  of  the  order,  upon  his  complying  with  the  provisions 
of  the  next  section  but  one. 

Precedent  for  Order. 

( Caption. ) 
(  Title  of  proceeding,) 

Upon  reading  and  filing  the  petition  of  Abner  Bush,  of,  etc,  dated 
April  2,  1887,  praying  for  leave  to  assume  the  name  of  Cornelius 
Dunlap  in  place  of  his  present  name,  and  on  filing  proof  of  due 
service  of  notice  of  the  presentation  of  said  petition  at  this  time 
and  place  upon  the  proper  parties,  and  on  motion  of  W.  S.  Freden- 
burgn,  counsel  for  said  petitioner,  and  no  one  opposing,  and  the  court 
being  satisfied  by  said  petition  and  affidavits  that  there  is  no  reason- 
able objection  to  the  petitioner  assuming  the  name  proposed: 

It  is  hereby  ordered  that  the  said  Abner  Bush  be  and  he  is  hereby 
authorized  to  assume  the  name  of  said  Cornelius  Dunlap  in  place  of 
liis  present  name,  on  the  1st  day  of  July,  18S7,  upon  his  comply- 
ing with  the  provisions  of  section  2415  of  the  Code  of  Civil  Proced- 
ure, viz. :  That  they  cause  a  copy  of  this  order  to  be  published  within 
ten  days  after  this  order  is  made  in  TJie  Kvigston  Daily  Leader,  a 
newspaper  published  in  the  county  of  Ulster,  and  that  within  twenty 
days  after  the  making  of  this  order  he  cause  the  papers  upon  which  it 
was  granted,  and  an  affidavit  of  the  publication  thereof,  as  above  di- 
rected, to  be  filed  and  recorded  in  the  count v  clerk's  office  of  the  said 
county  of  Ulster,  and  that  after  the  said  requirements  are  complied 
with  the  said  petitioner  must,  on  and  after  the  said  Ist  day  of  July, 
1887,  be  known  by  the  name  which  he  is  hereby  authorized  to 
assume,  and  by  no  other  name. 

§2414.  An  infant  may  also  apply,  by  his  general  guardian,  or  the  guardian  of 
his  person,  or  by  his  next  friend,  for  leave  to  assume  another  name.  Where  he 
applies  by  his  next  friend,  notice  of  the  time  when,  and  the  place  where,  the  pe- 
tition will  be  presented,  must  be  served,  as  prescribed  in  this  act  for  the  service 
of  a  paper  upon  an  attorney,  in  an  action,  upon  the  father;  or,  if  he  is  dead,  upon 
the  mother;  or,  if  both  are  dead,  upon  the  general  guardian  of  the  infant,  or  the 
guardian  of  his  person.  But  where  it  appears,  by  proof,  to  the  satisfaction  of  the 
court,  that  the  infant  had  no  father  or  mother,  or  that  both  reside  without  the 
State,  and  that  he  has  no  guardian,  residing  within  the  State,  the  court  may  dis- 
pense with  notice,  or  require  notice  to  be  given  to  such  persons,  and  in  such  a 
manner,  as  it  thinks  proper.     Upon  the  hearing,  the  court  must,  in  addition  to 
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the  matters  specified  in  the  last  section,  be  satisfied  hy  the  proofs,  that  the  inter- 
ests of  the  infant  will  be  sabstantially  promoted  hy  the  change  of  his  name.  Ex- 
cept as  otherwise  prescribed  in  this  section,  the  provisions  of  this  title,  relating 
to  an  application  hy  a  person  of  f nil  age,  apply  to  an  application  by  an  infant. 

Form  for  PetUio7i  hy  Infant. 

To  the  County  Court  of  Ulster  County : 

The  petition  of  Jaae  Bull,  an  infant,  by  her  general  guardian,  re- 
spectfully shows:  That  said  Jane  Bull  is  an  infant,  under  the  age  of 
twenty-one  years,  and  became  of  the  age  of  thirteen  years  August  12, 
1886,  and  that  said  infant  resides  in  the  town  of  Bosendale,  in  the 
county  of  Ulster,  in  this  State;  that  the  said  Jane  Bull  desires  to  as- 
sume another  name  than  that  now  held  by  her,  and  that  the  name 
which  she  proposes  to  assume  is  Martha  Sanders;  that  the  grounds 
for  her  application  are  (state  same),  and  that  your  petitioner  verily  be- 
lieves that  the  interests  of  said  infant  will  be  promoted  by  the  change 
of  her  name  as  aforesaid;  that  the  father  of  said  infant  is  dead,  and 
that  Fannie  Bull  is  the  mother  of  said  infant,  and  resides  at  Rosen- 
dale,  in  said  county,  and  that  Julius  Dennison  is  the  general  guardian 
of  said  infant,  and  resides  at  Kosendale  aforesaid.  And  your  peti- 
tioner prays  the  order  of  this  court  granting  leave  to  said  infant  to 
assume  the  name  of  Martha  Sanders  m  place  of  that  of  Jane  Bull, 
pursuant  to  statute. 

{Verification  by  guardian,)  Jane  Bull, 

By  Julius  Dennison, 
Her  Guardian. 

§  2415.  Within  ten  days  after  the  order  is  made  the  petitioner  must  cause  a 
copy  thereof  to  be  published  in  a  newspaper  published  in  the  county  in  which  the 
order  was  made;  and  within  twenty  days  after  the  making  of  the  order  he  must 
cause  the  papers  upon  which  it  was  granted,  and  an  affidavit  of  the  publication 
thereof,  to  be  filed  and  recorded  as  prescribed  in  this  section.  Where  the  order 
was  made  in  any  county  except  New  York,  the  papers  must  be  filed  and  recorded 
in  the  county  clerk's  office.  When  the  order  was  made  by  the  Court  of  Common 
Pleas  for  the  city  and  county  of  New  York,  or  the  City  Court  of  New  York,  they 
must  be  filed  and  recorded  in  the  office  of  the  clerk  of  that  court. 

Affidavit  of  Publication  of  Order. 

State  of  New  York,  )       . 

County  of  Ulster,       )  **•  * 

John  W.  Searing,  of  the  city  of  Kingston,  being  duly  sworn,  says: 
That  he  is,  and  has  been,  since  the  1st  day  of  April,  1886,  the  pub- 
lisher of  the  Kingston  Daily  Leader,  a  newspaper  published  at  Kings- 
ton, Ulster  county,  and  that  the  annexed  order  has  been  published 
daily  in  the  said  newspaper  since  the  10th  day  of  June,  1886,  up  to 
and  including  this  date. 

{Jurat:)  (Signature.) 

(Annex  copy  of  order. ) 

%  ^16.  If  the  requirements  of  the  last  section  are  complied  with,  the  peti- 
tioner must,  on  and  after  the  day  specified  for  that  purpose  in  the  order,  be  known 
by  the  name  which  he  is  thereby  authorized  to  assume,  and  by  no  other  name. 
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§  2417.  An  action  or  special  proceeding,  civil  or  criminal,  theretofore  or  there- 
after commenced  against  a  person  whose  name  is  changed  as  prescribed  in  this 
title,  shall  not  abate,  nor  shall  any  relief,  recovery  or  other  proceeding  therein  \ye 
prevented,  impeded  or  impaired  in  consequence  of  the  change  of  name.  The 
plaintiff  in  the  action,  or  the  party  instituting  the  special  proceeding,  or  the  peo- 
ple, as  the  case  requires,  may,  at  any  time,  obtain  an  order  amending  any  of  the 
papers  or  proceedings  therein,  by  the  substitution  of  the  new  name,  without  costs 
and  without  prejudice  to  the  pai>er  or  proceeding. 

§  2418.  The  clerk  of  each  county,  except  the  county  of  New  York,  and  the 
clerk  of  the  Court  of  Common  Pleas  for  the  citv  and  count v  of  New  York  and 
the  City  Court  of  New  York,  must,  annually,  in  the  month  of  December,  make  a 
return  to  the  secretary  of  State  of  all  the  changes  of  names  of  persons  which 
have  been  made  within  his  county  since  his  last  return,  as  prescribed  in  this  title. 
The  secretary  of  State  must  cause  to  be  published  from  those  returns,  in  the  next 
volume  of  the  Session  Laws,  a  tabular  statement  showing  the  original  name  of 
each  person  and  the  name  which  he  has  been  authorized  to  assume. 


CHAPTER    XXIII. 

PROCEEDINGS  FOR   THE  VOLUNTARY  DISSOLUTION   OF  A  CORPO- 
RATION. 

§  2419.  If  a  majority  of  the  directors,  trustees  or  other  officers  having  the  man- 
agement of  the  concerns  of  a  corporation  created  by  or  under  the  laws  of  the 
State,  discover  that  the  stock,  effects  and  other  property  thereof  are  not  sufficient 
to  pay  all  just  demands  for  which  it  is  liable,  or  to  afford  a  reasonable  security  to 
those  who  may  deal  w^ith  it;  or  if,  for  any  reason,  they  deem  it  beneficial  to  the 
interests  of  the  stockholders  that  the  corporation  should  be  dissolved,  they  may 
present  a  petition  to  the  Supreme  Court,  or  to  a  Superior  City  Court  of  the  city 
where  the  principal  office  of  the  corporation  is  located,  praying  for  a  final  order 
dissolving  the  corporation,  as  prescribed  in  this  title. 

Proceedings  for  the  voluntary  dissolution  of  a  corporation  are 
special  and  statutory,  and  although  instituted  in  a  court  of  general 
jurisdiction,  must  conform  to  the  statute.  Chaml)erlai7i  v.  RocJies- 
ter^  etc.,  Co,,  7  Hun,  557;  Matter  of  Westchester  Iron  Co,,  15  How. 
7.  A  court  of  equity  has  not,  by  virtue  of  its  general  and  inherent 
powers,  the  right  to  dissolve  a  corporation,  but  such  right  is  entirely 
statutory.  Bliveii  v.  Peru  Iron  and  Steel  Co,^  1)  Abb.  N.  C.  205. 
The  court  has  no  power  to  appoint  a  temporary  receiver,  or  to  en- 
join the  bringing  of  suits  against  it  prior  to  the  entry  of  the  order. 
The  power  can  only  be  exercised  on  granting  the  final  order.  Mat- 
ter of  French  Mfg.  Co,^  12  Hun,  488  ;  Chamberlain  v.  Rochester, 
etc.,  Co.,  7  id.  557;  MatUr  of  E.  M.  Boyton  &  Co,,  34  id.  369 ; 
Matter  of  Waterbury,  8  Paige,  380.     And  it  seems  not  until  the 
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coming  in  of  the  report  of  the  referees  to  whom  claims  are  to  be 
presented.  Matter  of  Edaon^  etc,,  Co,,  1  Law  Bull.  52.  A  corpo- 
ration cannot  be  dissolved  by  a  resolution  of  its  members  or  stock- 
holders, only  by  a  judicial  sentence  or  surrender  of  its  charter,  ac- 
cepted by  the  State.  iV^.  Y.  Marbled  Iron  Works  v.  Smith,  4 
Duer,  362 ;  Lake  Ontario  Bank  v.  Onondaga  Bank,  7  Hun,  549, 
When  the  charter  provided  that  the  corporation  might  discontinue 
business  when  stockholders  owning  two-thirds  of  the  capital  stock 
should  vote  to  do  so,  it  was  held  such  a  vote  was  effectual,  but  that 
the  corporate  existence  continued  to  close  its  affairs.  Oreen  v.  Sey- 
fnour,  3  Saudf.  Ch.  285.  A  decree  for  dissolution  in  an  action  by  a 
stockholder  or  creditor,  who  is  also  the  president,  and  in  a  case  not 
authorized  by  statute,  cannot  be  sustained,  although  consented  to  by 
the  president  and  by  one  or  more  of  the  trustees  individually,  for 
an  application  for  a  voluntary  dissolution  must  proceed  from  the 
company  or  its  board  of  trustees.  Bliven  v.  Penn  Steel  a/nd  Iron 
Co,,  9  Abb.  N.  C.  205.  But  a  judgment  in  an  action  brought 
by  the  attorney-general  is  not  invalidated  by  the  consent  of  the 
company.  People  v.  Glohe  Ins,  Co.,  60  How.  52.  It  was  held 
in  Matter  of  Niagara  Ins.  Co,,  1  Paige,  258,  that  under  the 
then  existing  statute  the  court  would  not  decree  a  dissolution  of  the 
corporation  simply  upon  request  of  a  majority  of  the  directors  and 
stockholders.  But  see  language  of  this  section  and  section  2429.  It 
was  further  held  in  that  case  that  where  the  owners  of  a  large  pro- 
portion of  the  stock  found  it  to  their  interest  to  withdraw  their 
capital,  it  will  be  deemed  presumptive  evidence  that  the  interest  of 
the  stockholders  generally  will  be  promoted  by  a  dissolution  of  the 
corporation.  The  omission  of  a  railroad  company  to  elect  officers, 
sale  of  its  assets  and  failure  to  do  business  do  not  work  a  dissolu- 
tion of  a  corporation ;  in  order  to  do  that  there  must  be  a  surrender 
of  its  charter  to,  and  acceptance  by,  the  State,  or  judgment  of  dis- 
solution. Allen  y.  N,  J,  Southern  R,  R,  Co,^  49  How.  14.  And 
a  number  of  cases  are  cited  to  sustain  the  proposition.  However, 
in  Webster  v.  Turner,  12  Hun,  2G4,  at  General  Term,  it  is  said,  all 
concurring,  that  wh&n  a  corporation,  with  the  consent  and  approval 
of  all  its  stockholders,  sold  its  entire  property  and  effects  with  the 
intent  and  for  the  purpose  of  discontinuing  the  business  of  the  cor- 
poration, and  declared  itself  dissolved,  did  no  business  afterward, 
held  no  meetings  and  owed  no  debts,  these  acts  were  equivalent  to  a 
surrender  of  its  corporate  rights,  citing  numerous  cases.  And  in 
Erwin  V.  The   Oregon  Steam  navigation   Co,   22  Hun,  598,  it  is 


504     Pbooeedikob  foe  Voluntaby  Dibbolution  of  Corporation. 

held  that  the  only  effect  of  a  resolution  dissolving  a  corporation 
would  be  to  deprive  the  corporation  of  the  power  of  engaging  in 
new  basiness,  and  to  leave  it  clothed  with  full  power,  so  far  as  neces- 
sary, to  ctese  np  all  its  affairs,  pay  all  its  debts  and  distribute  its  prop- 
erty. It  is  held  iti  Denike  v.  iT.  Y.  <&  B.,  etc.,  Co,,  80  K  Y.  599, 
that  all  the  stockholders  uniting  might  undoubtedly  surrender  the 
franchises  of  the  corporation  and  work  its  dissolution,  but  that  a 
portion  of  them  cannot  do  so  in  the  absence  of  statutory  authority. 

§  2420.  If  a  corporation,  created  under  a  general  statute  of  the  State  for  the 
formation  of  corporations,  has  an  even  number  of  trustees  or  directors,  who  are 
equally  divided  respecting  the  management  of  its  affkirs,  and  the  entire  stock  of 
the  oosporatioB  is,  at  that  time,  owned  by  the  trustees  or  directors,  or  is  so  divided 
that  on6-half  thereof  is  owned  or  controlled  bj  persons  favoring  the  course  of 
one-half  of  the  trustees  or  directors,  and  one-half  by  persons  favoring  the  course 
of  the  other  half  of  them,  the  trustees  or  directors,  or  one  or  more  of  them,  may 
present  a  petition  as  prescribed  in  the  last  section.  But  this  section  does  not  ap- 
ply to  a  savings  bank»  a  trust  company,  a  safe  deposit  company,  or  a  corporation 
formed  to  sent  safes  in  burglar  and  fire-proof  vaults,  or  for  the  construction  or 
operation  of  a  raUroad,  or  for  aiding  in  the  construction  thereof,  or  for  carrying 
on  the  business  of  banking  or  insurance,  or  intended  to  derive  a  profit  from  the 
loan  or  use  of  money. 

g  2461^  The  petitioa  must  show  that  the  case  is  one  of  those  specified  in  the 
last  two  sections,  and  must  state  the  reasons  which  induce  the  petitioner  or  peti- 
tioners to  desire  the  dissolution  of  the  corporation.  A  schedule  must  be  annexed 
to  the  petition,  containing  the  following  matters,  as  far  as  the  petitioner  or  peti- 
tioners know,  or  have  the  means  of  knowing  the  same: 

1.  A  fun  and  true  account  of  all  the  creditors  of  the  corporation  and  of  all  un- 
satisfied engagements  entered  into  by,  and  subsisting  against,  the  corporation. 

2.  A  statement  of  the  name  and  place  of  residence  of  each  creditor,  and  of 
each  person  with  whom  such  an  engagement  was  made,  and  to  whom  it  is  to  be 
performed,  if  known;  or,  if  either  is  not  known,  a  statement  of  that  fact. 

8.  A  statement  of  the  sum  owing  to  each  creditor  or  other  person  specified  in 
the  last  subbdivifiion,  and  the  nature  of  each  debt,  demand  or  other  engagement. 

4.  A  statement  of  the  true  cause  and  consideration  of  the  indebtedness  to  each 
creditor. 

5.  A  full,  just  and  true  inventory  of  all  the  property  of  the  corporation,  and  of 
aM  the  books,  vouchers  and  securities  relating  thereto. 

6.  A  statement  of  each  incambnmce  upon  the  property  of  the  corporation,  by 
judgment,  mortgage,  pledge  or  otherwise. 

7.  A  full,  just  and  true  account  of  the  capital  stock  of  the  corporation,  speci- 
fying the  name  of  each  stockholder,  his  residence,  if  it  is  known;  or  if  it  is  not 
known,  stating  that  fact;  the  number  of  shares  belonging  to  him,  the  amount 
paid  VOL  upoi^  h»  share,  and  the  amount  still  due  thereupon. 

Under  the  former  statute  it  was  held  that  the  petition  should  con- 
tain a  statement  of  the  books,  vouchers  and  securities,  relating  to 
the  corporation,  of  the  incumbrances  on  its  property,  the  nature  of 
the  debt  or  demand  due  the  several  creditors,  and  the  true  cause  and 
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coDsideratioiy  of  such  indebtedness ;  that  the  stock  not  issued  to  the 
stockholders  named  is  still  owned  by  or  in  the  possession  of  the  corpo- 
ration, or  that  it  has  not  been  issued  and  the  property  should  be 
fully  described.  Such  an  inventory  and  a  full  statement  of  the  books, 
vouchers  and  securities  relating  to  the  property  will  be  required  for 
the  benefit  of  the  receiver.  Where  it  appeared  by  the  petition  and 
proof  that  one-half  of  the  shares  of  the  corporate  stock  was  owned 
by  the  petitioners,  who  were  two  of  the  trustees  of  the  company 
proceeded  against,  and  tiie  other  half  was  owned  by  individuals,  ap- 
pellants, and  these  parties  differed  concerning  the  management  of 
the  company,  but  it  was  not  clearly  stated  why  the  company  should 
be  dissolved,  the  petition  was  held  defective.  Matter  of  Pyrolttsite 
Maingimese  Co.y  29  Hun,  42^. 

Precedent  for  Petition. 

To  the  Supreme  Court  of  the  State  of  New  York  : 

The  petition  of  John  B.  James  and  John  B.  James,  Jr.,  respectfully 
shows  to  this  court : 

That  they  are  a  majority  of  the  director,  etc.,  of  the  James  Cement 
Company,  a  corporation  created  by  and  under  the  laws  of  the  State 
of  New  York,  to-wit,  by  and  under  chapter  40,  Laws  of  1848,  for  the 
purpose  of  organizing  companies  for  mining  and  mechanical  purposes. 

That  they  have  discovered  that  the  stock,  effects  and  other  property 
of  said  corporation  are  not  sufficient  to  pay  all  just  demands  for  which 
it  was  liable,  or  to  afford  a  reasonable  security  to  those  who  may  deal 
with  it;  and  that  they  deem  it  beneficial  to  the  interest  of  the  stock- 
holders that  the  said  corporation  should  be  dissolved  for  the  following 
reasons,  to-wit  (state  them) : 

That  the  principal  office  of  the  said  corporation  is  located  in  the 
town  of  Esopus,  Ulster  county,  in  this  State. 

That  a  schedule  is  annexed  to  this  petition  marked"  A," containing 
the  following  matters  as  far  as  your  petitioners  know,  or  have  the 
means  of  knowing  the  same  (here  insert  the  paragraphs  numbered  re- 
spectively, from  1  to  7,  both  inclusive,  of  the  above  section). 

Wherefore  your  petitioners  pray  for  a  final  order  of  this  court  dis- 
solving the  said  corporation,  as  prescribed  in  title  11  of  chapter  17  of 
the  C^e  of  Civil  Procedure,  and  for  such  other  and  further  relief  as 
may  be  proper. 

Datea  January  10,  1887.  John  B.  James. 

John  B.  James,  Jr. 

XJlsteb  County,  ss.  : 

John  B.  James  and  John  B.  James,  Jr. ,  being  severally  duly  sworn, 
each  for  himself,  says  that  the  matters  of  fact  stated  in  the  foregoing 
petition  subscribed  by  them,  and  the  schedule  thereto  annexed,  and 
therein  referred  to,  marked  **  A,^'  are  just  and  true  so  far  as  he  knows 
or  has  the  means  of  knowing  the  same. 

{Ju  rat, )  {Signatures. ) 

64 
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§  2422.  An  affidavit,  made  by  each  of  the  petitioners,  to  the  effect  that  the 
matters  of  fact,  ntated  in  the  petition  and  the  schedule,  are  just  and  true,  so  far 
as  the  affiant  knows  br  has  the  means  of  knowing  the  same,  must  be  annexed  to 
the  petition  and  schedule. 

g  2428.  Where  the  petition  is  addressed  to  the  Supreme  Court,  the  papers  mast 
be  presented  at  a  term  of  that  court,  held  within  the  judicial  district,  embracing 
the  county  wherein  tlie  principal  office  of  the  corporation  is  located.  In  a  case 
specified  in  section  two  thousand  four  hundred  and  twenty  of  this  act,  the  court 
may,  in  its  discretion,  entertain  or  dismiss  the  application.  Where  it  entertains 
the  application,  or  where  the  case  is  one  of  those  specified  in  section  two  thousand 
four  hundred  and  nineteen  of  this  act,  the  court  must  make  an  order,  requiring 
all  persons  interested  in  the  corporation  to  show  cause  before  it,  or  before  a  referee 
designated  in  the  order,  at  a  time  and  place  therein  specified,  not  less  than  three 
months  after  the  granting  of  the  order,  why  the  corporation  should  not  be  dis* 
solved.  The  order  must  be  entered,  and  the  papers  must  be  filed,  within  ten 
days  after  the  order  is  made,  with  the  clerk  of  the  court,  or,  in  the  Supreme 
Court,  with  the  clerk  of  the  county  where  the  principal  office  of  the  corporation 
is  located. 

A  receiver  cannot  be  appointed  on  granting  the  order  to  show 
cause,  nor  can  an  injunction  be  granted  restraining  creditors  from 
enforcing  their  demands.  Matter  of  Edson^  etc.y  Co,y  1  Law  Bull. 
51;  Chamberlain  v.  Rochester^  etc.,  Oo.y  7  Hun,  557;  Matter  of 
French  Mfg.  Co.^  12  id.  488 ;  Kingaley  v.  First  Na/tional  Bank  of 
Bathy  31  id.  329.  The  order  to  show  cause  is  process  for  the  pur- 
pose of  bringing  interested  persons  before  the  court  and  there  must 
be  a  strict  compliance  with  the  statutory  provisions  where  the 
only  requirement  of  the  order  was  that  persons  interested  "  show 
cause  why  the  prayer  of  the  petition  should  not  be  granted,"  it 
was  held  to  be  neither  in  substance  or  effect  what  the  law  required. 
That  as  the  Code  required  every  person  interested  to  be  apprised  of 
the  fact  that  the  proceeding  was  to  dissolve  the  corporation  and  the 
order  failed  to  give  such  information,  the  proceeding  was  void  for 
lack  of  jurisdiction  and  that  the  objection  might  be  taken  by  any 
party  to  the  proceeding  at  any  stage  thereof.  MoMer  of  Pyroluaite 
Manganese  Co.^  29  Hun,  429. 

Precedent  for  Order. 
{Caption.) 
SUPREME  COURT. 

In  the  Matter  of  the  Voluntary  Dis- 
solution of  The  James  Cement  Com- 
pany. 


On  reading?  and  filing  the  petition  of  John  B.  James  and  John  B. 
James,  Jr.    as  trustees  of  the  James  Cement  Company,  a  domestic 


PSOOBEDINOS   FOB   VoLUNTABY   DISSOLUTION   OF   CORPORATION.       507 

corporation,  created  under  the  law  of  this  State,  having  its  principal 
oflSce  located  at  the  town  of  Esopus,  Ulster  county,  this  State,  and 
the  schedule  thereto  annexed,  duly  verified  bv  the  petitioners  on  the 
10th  day  of  January,  1887,  and  on  motion  of  L.  B.  Van  Gasbeek,  of 
counsel  for  the  petitioners, 

Ordered,  that  all  persons  interested  in  said  corporation  show  cause, 
before  this  court,  before  W.  S.  Predenburgh,  Esq.,  who  is  hereby  ap- 
l)ointed  referee  for  that  purpose,  at  his  office  No.  30  John  street,  in 
the  c\tj  of  Kingston,  N.  Y.,  on  the  5th  day  of  May,  1887,  at  ten 
o'clock  in  the  forenoon  of  that  day,  why  the  said  corporation  should 
not  be  dissolved.  •  And  it  is  further  ordered  that  a  copy  of  this  order 
be  published  at  least  once  in  each  week  of  the  three  weeks  immedi- 
ately preceding  the  said  5th  day  of  May,  1887,  in  the  Kingston  Daily 
Leader  and  the  Kingston  Argus,  newspapers  published  in  the  city  of 
Kingston,  in  the  county  of  Ulster,  wherein  this  order  is  entered. 

A.  B.  Parker, 

Justice  Supreme  Court. 

g  2i24.  A  copy  of  the  order  must  be  published,  as  prescribed  therein,  at  least 
once  in  each  of  the  three  weelts  immediately  preceding  the  time  fixed  therein  for 
showing  cause,  in  the  newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  to  be  published;  and  also  in  one  or  more  newspapers,  specified  in  the 
order,  published  in  the  city  or  county  wherein  the  order  is  entered. 

It  is  said  in  MaUer  of  Westchester  Iron  Co.y  15  How.  7,  ti.,  that  the 
order  should  be  published  in  the  county  where  the  principal  office 
is  situated. 

g  2425.  A  copy  of  the  order  must  also  be  served  upon  each  of  the  persons, 
specified  in  the  schedule  as  a  creditor  or  stockholder  of  the  corporation,  or  as  a 
person  to  whom  an  engagement  of  the  corporation  is  to  be  performed,  other  than 
a  person  whose  residence  is  stated  to  be  unknown,  or  to  be  without  the  United 
States.  The  service  must  be  made,  either  personally,  at  least  twenty  days  before 
the  time  appointed  for  the  hearing;  or  by  depositing  a  copy  of  the  order,  at  least . 
forty  days  before  the  time  so  appointed,  in  the  post-office,  inclosed  in  a  post-paid 
wrapper,  addressed  to  the  person  to  be  served,  at  his  residence,  as  stated  in  the 
schedule. 

§  2426.  At  the  time  and  place  specified  in  the  order,  or  at  the  time  and  place 
to  which  the  hearing  is  adjourned,  the  court,  or  the  referee,  must  hear  the  alle- 
gations and  proofs  of  the  parties,  and  determine  the  facts.  If  a  referee  was  not 
designated  in  the  order  to  show  cause,  the  court  may,  in  its  discretion,  appoint  a 
referee  when  or  after  the  order  is  returnable.  The  decision  of  the  court,  or  the 
report  of  the  referee,  must  be  in  writing,  and  must  be  made  and  filed  with  all 
convenient  speed.  It  must  contain  a  statement  of  the  effects,  credits,  and  other 
property,  and  of  the  debts  and  other  engagements,  of  the  corporation,  and  of  all 
other  matters,  pertaining  to  its  affairs. 

In  the  report  of  the  referee  a  statement  that  the  schedules  an- 
nexed to  the  petition  are  correct  is  not  a  compliance  with  this  sec- 
tion. Matter  of  Pyrolusite  Manganese  Co.^  supra.  On  the  hear- 
ing the  question  as  to  whether  the  proceedings  are  being  taken  in 
bad  faith  and  for  fraudulent  purposes  and  with  intent  to  defraud 
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the   stockholders  can  be  determined,  and  the  dissolution  can  be 
opposed  upon  those  grounds.     Jewett  v.  Swan,  19  Week,  Dig.  144* 

Precedent  for  Refei-ee's  Report 
{Title,  proceeding  as  in  order.) 

To  the  Supreme  Court  of  the  State  of  New  York  . 

I,  the  undersigned,  the  referee  to  whom  a  reference  was  made  by  an 
order  of  this  court,  made  at  a  Special  Term  thereof,  held,  etc.,  at, 
etc.,  on  the  20th  day  of  January,  1S87,  requiring  all  persons  to  show 
cause  before  me  at,  etc.,  on,  etc.,  why  the  James  Cement  Company 
should  not  be  dissolved,  do  hereby  respectfully  report: 

That  due  proof  having  been  made  by  aflSdavit  which  is  hereto  an- 
nexed of  the  publication  of  said  order  as  thereby  required,  I  pro- 
ceeded, at  the  time  and  place  last  aforesaid,  to  a  heaving  of  the  mat- 
ters so  referred,  being  attended  by  L.  B.  Van  Gasbeek,  Esq.,  the 
counsel  for  the  petitioner,  and  also  by  8.  B.  Shai-pe,  attorney  for 
John  B.  Walker,  a  stockholder.  That  I  thereupon  heard  the  proofs 
and  allegations  of  the  said  parties,  and  took  the  testimony  in  relation 
to  the  matters  set  forth  in  said  petition,  and  also  in  regard  to  such 
other  matters  and  things  pertaining  to  the  affairs  of  said  corporation 
as  were  brought  before  me,  which  testimony,  duly  subscribed  by  the 
respective  witnesses,  and  certified  by  me,  is  hereto  annexed. 

1  further  report  that  the  schedule  *' A,"  annexed  to  said  petition, 
is  just  and  true,  with  the  exception  of  several  items  of  personal  prop- 
erty contained  in  the  additional  schedule  hereto  annexed,  marked 
"  i^,"  which  I  find  belongs  to  said  corporation,  and  are  to  be  added  to 
said  schedule,  and  with  the  exception  of  several  debts  of  the  said  cor- 
poration, proved  before  me  and  not  entered  on  said  schedule,  and 
which  are  contained  in  the  additional  schedule  hereto  annexed,  marked 
"  G,"  which  shows  the  name  of  each  of  said  creditors,  the  sum  due 
him,  his  place  of  residence,  the  nature  of  the  debt  and  the  true  cause 
and  consideration  of  the  indebtedness,  and  I  find  and  determine  the 
facts  relating  to  said  corporation  accordingly. 

And  I  further  report  that  the  following  is  a  statement  of  the  effects, 
credits  and  other  property,  and  of  the  debts  and  engagements  of  the 
said  corporation,  and  of  all  other  matters  pertaining  to  its  affairs, 
viz.:  (state  them.) 

I  return  herewith  the  said  original  petition  and  the  schedules  an- 
nexed thereto,  which  has  been  transmitted  to  jne  for  use  upon  such 
hearing  by  the  clerk  of  Ulster  county,  upon  mv  written  order,  and  are 
annexed  to  this,  my  report,  and  made  a  part  thereof 

All  of  which  is  respectfully  submitted. 

Dated  March  10, 1887.  W.  S.  Predekburgh, 

Seferee. 

§  2427.  The  court  or  the  referee  is  entitled  to  use,  upon  the  hearing,  the  origi- 
nal petition,  and  the  schedules  annexed  thereto;  and  the  clerk  must  transmit 
them  accordingly,  upon  the  written  order  of  the  judge,  or  of  the  referee.  In 
that  case,  they  must  be  returned  with  the  decision  or  report. 

g  2428.  Where  the  hearing  is  before  a  referee,  a  motion  for  a  final  order  must 
be  made  to  the  court,  upon  notice  to  each  person  who  has  made  himself  a  party  to 
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the  proceedings,  hy  filing  with  the  clerk,  before  the  close  of  the  hearing,  a  notice 
of  his  appearance,  in  person  or  by  attorney,  specifying  a  post-office  within  the 
State,  where  such  a  notice  may  be  served.  The  notice  may  be  served  as  pre- 
scribed in  this  act,  for  the  service  of  a  paper  upon  an  attorney  in  an  action. 
Where  the  hearing  was  before  the  court,  a  motion  for  a  final  order  may  bo  made 
immediately,  or  at  such  a  time  and  upon  such  a  notice,  as  the  court  prescribes. 

§  2429.  Upon  an  application  for  a  final  order,  if  it  appears  to  the  court,  in  a 
case  specified  in  section  two  thousand  four  hundred  and  nineteen  of  this  act,  thai 
the  corporation  is  insolvent,  or,  in  a  case  specified  either  in  that  section,  or  in  sec* 
tion  two  thousand  four  hundred  and  twenty  of  this  act,  that,  for  any  reason,  a 
dissolution  of  the  corporation  will  be  beneficial  to  the  interests  of  the  stockhold- 
ers, and  not  injurious  to  the  public  interests,  the  court  must  make  a  final  order, 
dissolving  the  corporation,  and  appointing  one  or  more  receivers  of  its  property. 
Upon  the  entry  of  the  order,  the  corporation  is  dissolved.  The  court  may,  in  its 
discretion,  appoint  a  director,  trustee,  or  other  officer,  or  a  stockholder  of  the  cor- 
poration, a  receiver  of  its  property. 

The  act  of  1870,  providing  that  a  receiver  of  a  corporation  other 
than  a  manufacturing  corporation  could  only  be  appointed  in  a  civil 
action,  manifestly  referred  to  a  corporation  in  existence,  and  not  to 
one  which  is  dissolved,  and  in  such  case  a  receiver  may  be  appointed 
on  the  application  of  either  tlie  trustees  or  a  creditor.  Matter  of 
PontiuSy  26  Hun,  232.  As  to  when  action  can  be  maintained  to 
dissolve  corporation  on  account  of  violent  dissensions  and  irrecon- 
cilable diflEerences  among  the  members,  see  Fischer  v.  Raah,  57 
How.  87.  On  the  dissolution  of  a  corporation  the  trustees  must 
convert  the  assets  into  money.  They  cannot  invest  them  in  stock 
of  another  corporation  without  the  consent  of  all  the  stockholders. 
Frothingham  v.  Barney^  0  Hun,  366.  Where  a  corporation  is  dis- 
solved because  the  trustees  cannot  agree  the  court  may,  after  the 
payment  of  the  liabilities  and  expenses  of  the  receivership,  order  a 
sale  and  distribution  of  the  remaining  assets.  Ex  parte  Woven  Tape 
Skirt  Co.y  8  Hun,  508.  The  title  of  the  receiver  does  not  vest*  till 
his  bond  is  filed,  and  a  creditor  may  obtain  a  lien  by  judgment  or 
attachment  between  the  appointment  and  filing  of  the  bond. 
Cliamherlain  v.  Rouhester^  etc.^  Co,^  7  Hun,  557.  See  Matter  of 
Eagle  Iron  WorkSy  8  Paige,  385  ;  Matter  of  Bei^ry^  26  Barb.  55. 
Mr.  Bliss  in  his  Annotated  Code  calls  attention  to  the  fact  that  sections 
66  to  89  (2  E.  S.  468)  relating  to  receivership,  are  excepted  from 
the  Repealing  Act  of  1880,  chapter  245,  and  made  applicable  to  this 
section,  and  quotes  the  section  and  cites  a  nmnber  of  authorities 
where  action  has  been  brought  by  stockholders  or  in  the  name  of  the 
people,  bearing  on  these  sections.  On  the  voluntary  dissolution  of  a 
corporation  its  ofiicers  are  not  prohibited  from  being  appointed  re- 
ceivers.   Matter  of  Eagle  Iron  Works^  8  Paige,  385. 
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Precedent  for  Order  Dissolving  Corporation. 

At  a  Special  Term  of  the  Supreme  Court,  held  in  and  for  the  State  of 
New  York,  at  the  court-house  in  the  city  of  Kingston,  on  the  20th 
day  of  June,  1887: 

Present  —  Hon.  Alton  B.  Parker,  Justice* 

SUPREME  COURT. 


In  the  Matter  of  the  Voluntary  Disso- 
lution of  The  James    Cement   Com- 


pany. 


Upon  reading  and  filing  the  report  of  W.  S.  Predenburgh,  Esq., 
referee,  duly  appointed  herein  by  an  order  of  this  court,  made  at  a 
Special  Term  thereof,  held  at  the  court-house  in  the  city  of  Albany, 
dated,  etc.,  with  notice  of  motion  for  a  final  order  thereupon,  and 
upon  all  tlie  papers  and  proceedings  herein,  with  proof  of  due  service 
as  required  by  law  and  as  therein  required,  of  the  order  to  show  cause, 
made  herein,  on  the  20th  day  of  June,  1887,  and  of  due  service  of 
said  notice  upon  each  person  who  has  made  himself  a  party  to  these 
proceedings  by  filing  with  the  clerk  before  the  close  of  the  hearing 
before  the  referee,  a  notice  of  his  appearance  as  required  by  law,  and 
upon  the  attorney-general,  and  it  appearing  to  the  court  that  the  said 
James  Cement  Company  is  insolvent,  that  it  will  be  beneficial  to  the 
interests  of  the  stockholders  and  not  injurious  to  the  public  interests 
for  the  following  reasons,  viz.:  (state  them.) 

It  is  hereby  ordered  that  the  said  James  Cement  Company  be,  and  the 
same  is,  hereby  dissolved,  and  that  Amasa  Humphrey,  banker,  of  the 
city  of  Kingston,  Ulster  county,  be,  and  he  is  hereby,  appointed  receiver 
of  the  property  thereof,  upon  executing,  acknowledging  and  filing 
with  the  clerk  of  this  court  a  bond,  in  the  fox'm  required  by  law,  to 
the  people  of  this  State,  in  the  penalty  of  120,000,  with  two  suflScient 
sureties,  to  be  approved  by  a  justice  of  this  court,  conditioned  for  the 
faithful  discharge  of  his  duties  as  such  receiver. 

And  it  is  further  ordered,  that  said  receiver  be  empowered  to  take 
immediate  charge  of,  and  sell  at  his  discretion,  at  public  or  private 
sale,  the  said  property  and  assets  of  said  company,  and  to  collect  the 
debts  due  to  said  company. 

And  it  is  further  ordered,  that  both  the  plantiff  and  defendant  be, 
and  they  hereby  arc,  enjoined  from  in  any  way  using,  controlling,  in- 
terfering with  or  incumbering  said  company  property,  and  from  col- 
lecting any  debts  due  said  company,  or  paying  out  any  moneys  be- 
longing to  said  company,  until  the  further  order  of  this  court. 

Enter  in  Ulster  county.  A.  B.  Parker,  Justice. 

§  2430.  A  sale,  assignment,  mortgage,  conveyance  or  other  transfer  of  any  prop- 
erty of  a  corporation,  made  after  the  filing  of  a  petition  as  prescribed  in  this  title, 
in  payment  of,  or  as  security  for,  an  existing  or  prior  debt,  or  for  any  other  con- 
sideration, or  a  judgment  thereafter  rendered  against  a  corporation  by  confession, 
or  upon  the  acceptance  of  an  offer,  is  absolutely  void  as  against  the  receiver 
appointed  in  the  special  proceeding,  and  as  against  the  creditors  of  the  corpora- 
tion. 
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This  section  is  similar  to  section  71  in  statute  cited  under  last  sec- 
tion, and  it  was  held  in  Sands,  Receiver,  v.  Hilly  55  N.  Y.  18,  that 
the  word  "  transfer,"  in  that  statute,  means  a  passing  over  to  an- 
other of  an  existing  right  to  the  thing  transferred,  which  right  shall 
survive  the  transfer.  It  does  not  include,  and  the  inhibition  of  the 
statute  does  not  apply,  to  the  extinguishment  or  satisfaction  of  a 
chose  in  action,  either  by  payment  in  full  or  by  part  payment  which 
is  taken  in  full  satisfaction.  It  seems  it  was  not  the  object  of  the 
section  to  debar  the  corporation  from  collecting  debts  due  it,  but  it 
was  intended  to  prohibit  transactions  designed  to  favor  one  or  more 
creditors,  or  to  give  them  a  preference  over  others.  The  rule  that 
insolvent  corporations  cannot,  directly  or  indirectly,  prefer  their 
creditors,  is  reiterated  in  Smith  v.  Danzig,  64  How.  320;. and  Har- 
ris  V.  Thompson,  15  Barb.  62,  and  Sihell  v.  Hernsen,  33  N.  T.  95, 
are  cited  in  support  of  the  proposition. 

§  2431.  [Amended,  1884.]  This  title  does  not  apply  to  an  incorporated  library 
society,  to  a  religious  corporation  or  to  a  select  school  or  academy  Incorporated  by 
the  regents  of  the  university  or  by  the  Legislature,  or  to  a  municipal  or  other  po- 
litical corporation.  In  the  case  of  corporations  affected  by  the  provisions  of  this 
title  and  not  having  stockholders,  it  shall  be  sufficient  for  the  purposes  of  this 
title  to  notify,  name  and  refer  to  the  *'  members  "  of  such  corporation  instead  of 
^  ''stockholders/'  as  herein  provided. 


CHAPTER     XXiy. 

PART  I.— PROCEEDINGS  SUPPLEMENTARY  TO  AN  EXECUTION.     THE 

EXAMINATION. 

It  is  said  by  the  codifiers  that  tlie  cliapter  of  the  Code  of  Civil 
Procedure  relating  to  this  matter,  in  consequence  of  the  numerous 
amendments  interjected  after  its  enactment,  is  singularly  involved 
and  confused  (which  tliey  apparently  deem  quite  exceptional),  and 
that  in  order  to  remove  the  obscurities  of  expression  and  supply  its 
deficiencies,  it  has  been  entirely  rewritten.  It  will  be  found,  how- 
ever, that  but  few  changes  of  substance  have  been  made,  but  some 
new  provisions  have  been  added,  a  few  omitted,  and  many  rear- 
ranged. As  to  whether  the  i)resent  statute  applies  to  examination 
under  judgments  recovered  before  September  1,  1880,  the  decisions 
are  conflicting.  Baldwin  v.  Pernj,  1  Civ.  Pro.  39  7i,;  aflSrmed,  p. 
118,  holding  the  rule  hi  opposition  to  Bean  v.  Tonnele,  24  Hun, 
353 ;  while  in  Armstrong  v.  Cummi7igs,  2  Law  Bull.  y4,  the  execu- 
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tion  was  returned  after  September  1, 1880,  on  a  judgment  recovei«d 
before  tihat  date. 

§  2482.  This  title  provides  for  tliree  distinct  remedies,  as  follows: 

1.  An  order  made  or  a  warrant  issued  against  a  judtpnent  debtor,  after  the  re- 
turn of  an  execution. 

2.  An  order  made  or  a  warrant  issued  against  a  judgment  debtor,  after  the  issu- 
ing and  before  the  return  of  an  execution. 

8.  An  order  made  after  the  issuing  and  either  before  or  after  the  return  of  an 
execution,  against  a  person  who  has  property  of  the  judgment  debtor,  or  is  in- 
debted to  him. 

The  proceedings  under  subdivision  third  of  this  section  may  be  pursued,  either 
alone  or  simultaneously  with  the  proceedings  under  either  subdivision  first  or 
subdivision  second. 

To  these  provisions  must  be  added  those  of  chapter  361,  Laws  of 
1867,  as  amended  by  chapter  446,  Laws  of  1879,  and  chapter  640, 
Laws  of  1881,  by  virtue  of  which  taxes  of  over  $10  in  amount  may 
be  collected  by  supplementary  proceedings.  The  proceedings  under 
these  acts  may  be  taken  by  the  supervisor  of  the  town  or  ward  or 
county  treasurer,  or  by  the  president  of  a  village,  as  to  a  village  tax^ 
within  one  year  after  return  of  the  tax,  before  the  county  judge,  or 
special  county  judge  of  the  county.  The  act,  by  its  terms,  applies 
to  all  villages,  whether  incorporated  by  special  act  or  under  the  gen- 
eral acts.  This  section  of  the  Code  is  in  accordance  with  the  decis- 
ion in  Oibson  v.  Haggerty^  37  N.  Y.  555,  holding  the  several  pro- 
ceedings to  be  independent  and  superseding  a  long  line  of  conflicting 
decisions.  The  same  rule  was  held  in  National  Bank  of  Rome  v. 
Bering,  8  Week.  Dig.  261. 

§2433.  Each  of  those  remedies  is  a  special  proceeding.  But  an  order,  made  in 
the  course  thereof,  can  be  reviewed  onlv  as  follows: 

1.  An  order,  made  by  a  judge,  out  of  court,  may  be  vacated  or  modiJSed  by  the 
judge  who  made  it,  as  if  it  was  made  in  an  action;  or  it,  or  the  order  of  the  judge 
vacating  or  modifying  it,  may  be  vacated  or  modified,  upon  motion,  by  the  court 
out  of  which  the  execution  was  issued. 

2.  Where  the  execution  was  issued  out  of  a  County  Court,  an  appeal  from  an 
order,  made  in  the  course  of  the  proceedings,  may  be  taken  in  like  manner,  as  if 
the  order  was  made  in  an  action  brought  in  the  same  court. 

Tlie  language  of  the  section  settles  a  question  long  mooted  in  the 
courts  under  the  former  Code,  as  to  whether  the  remedy  is  an  action 
or  a  special  proceeding,  and  renders  obsolete  the  decisions  in  a  large 
number  of  cases.  As  to  the  view  taken  of  the  former  statute  by 
the  Court  of  Appeals,  see  Wright  v.  Nostrandy  94  N.  Y.  31.  Since 
the  Code  has  changed  these  proceedings,  from  proceedings  in  an  ac- 
tion to  special  proceedings,  the  debtor  cannot  be  made  to  execute  an 
assignment  of  lands  out  of  the  State  in  proceedings  before  a  county 
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judge.  The  provision  as  to  the  mode  of  review  is  said  by  the  codi- 
fiers,  in  their  report  to  the  legislature,  to  be  intended  to  conform  to 
the  decision  in  West  Side  Bank  v.  Pugsley^  47  N.  T.  368.  It  was 
held  in  Bassett  v.  WJieder^  84  id.  466,  a  proceeding  for  the  collec- 
tion of  a  t£vx,  that  it  is  competent  for  a  person  against  whom  sup- 
plementary proceedings  have  been  instituted,  exparte^  to  move  for 
the  dissolution  of  the  order  for  appearance  and  examination,  on  the 
ground  that  it  was  improvidently  granted. 

Appeals. —  The  following  decisions  were  made  under  the  former 
Code :  An  appeal  lies  from  an  order  made  by  a  county  judge  in  an 
action   originating  in   a  Justice's   or   County  Court.     Crounse  v. 

WhippUj  34  How.  333.  The  appeal  can  be  heard  only  at  General 
Term  in  the  district  where  the  venue  is  laid  and  judgment-roll 
filed.  MalXory  v.  Chulick^  15  Abb.  307,  n./  Gould  v.  Torrance^ 
19  How.  560.  An  appeal  may  be  taken  from  an  order  vacating  an 
order  for  the  examination  of  the  judgment  debtor.  Hawea.  v.  BarVy 
7  Robt.  452 ;  Conway  v.  HUchinSy  9  Barb.  378.  And  an  order  dis- 
missing proceedings  to  compel  an  appearance  for  examination  is  ap- 
pealable to  the  General  Term  as  affecting  a  substantial  right.  MoU 
stein  V.  liicey  15  Abb.  307.  On  appeal,  objections  to  the  prelimi- 
nary affidavits,  or  to  the  regularity  of  the  execution,  will  not  be  en- 
tertained unless  it  appears  they  were  taken  below.  Union  Bank  v. 
Sargeanty  53  Barb.  452.  If  the  appeal  is  from  an  order  requiring 
payment   of  the  judgment  the  whole   case   is  open.      Grouse  v. 

WheeUvy  33  How.  337.  An  appeal  with  security  to  stay  proceed- 
ings suspends  the  proceedings,  but  does  not  authorize  a  dismissal. 
Cowdry  v.  Carpenter^  17  Abb.  107.  But  an  appeal  without  a  stay 
does  not  prevent  enforcing  payment.  Amoux  v.  IlomanSy  32  How. 
382.  Where  there  is  no  stay  the  debtor  may  be  punished  for  vio- 
lation of  the  order  even  though  it  is  reversed  on  appeal.  Woolf  v. 
Jacolsy  36  N.  Y.  Super.  408. 

§  2434.  [Amended,  1881  and  1884.]  Either  special  proceeding  may  be  instituted 
before  a  judge  of  the  court  out  of  which,  or  the  county  judge,  the  special  countj 
judge,  or  the  special  surrogate  of  the  county  to  which  the  execution  was  issued, 
or  where  it  was  issued  to  city  and  county  of  New  York,  from  a  court  other  than 
the  Marine  Court  of  that  city,  before  a  judge  of  the  Court  of  Common  Pleas  for 
that  city  and  county.  Where  the  execution  was  issued  out  of  a  court  other  than 
the  Supreme  Court,  and  it  is  shown  by  affidavit  that  each  of  the  judges  before 
whom  the  special  proceeding  might  be  instituted,  as  prescribed  by  this  section,  is 
absent  from  the  county,  or  for  any  reason  unable  or  disqualified  to  act,  the  special 
proceedings  may  be  instituted  before  a  justice  of  the  Supreme  Court.  In  that 
case,  if  he  does  not  reside  within  the  judicial  district  embracing  the  county  to 
which  the  e::ecution  was  issued,  the  order  made  or  warrant  issued  by  him  most 
65 
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be  returnable  to  a  justice  of  the  Supreme  Court  residing  in  that  district,  or  the 
county  judge,  or  the  special  county  judge,  or  special  surrogate  of  that  or  an  ad- 
joining county,  as  directed  in  the  order  or  warrant. 

The  proceedings  are  before  a  judge  and  not  in  court.  Webher  v. 
Hobbiey  13  How.  382 ;  Miller  v.  Bowman^  15  id.  10 ;  Butting  v. 
Vanderburgh^  17  id.  80.  The  order  may  be  made  at  chambers, 
and  entitling  the  order  at  Special  Term  does  not  make  it  void. 
Huleaver  v.  WUeSy  11  How.  J46  ;  Dresser  v.  Van  Pdt^  15  id.  19. 
A  general  stay  should  not  be  granted  by  a  judge  other  than  the  one 
before  whom  the  proceeding  is  pending.  Bank  of  Oeneeee  v.  Spen- 
cer^ 15  How.  1^,  It  was  held  at  an  early  date,  under  the  old  Code, 
that  the  proceedings  might  be  entitled  in  the  action.  Davis  y. 
Turner^  4  How.  190.  And  that  practice  has  been  followed  almost 
without  question  or  criticism  under  the  present  Code,  despite  the 
fact  that  it  has  now  become  settled  that  it  is  a  special  proceeding. 
It  is,  however,  held  in  MiUiken  v.  Thompsony  8  State  Rep.  106, 
that  proceedings  supplementary  to  execution  are  not  a  part  of  an 
action,  and  the  order  should  not  be  entitled  in  the  action.  It  is  said  in 
Bingham  v.  Dishrow^  37  Barb.  24,  that  any  justice  of  the  Supreme 
Court  may  make  an  order  on  the  judgment  of  that  court,  without 
regard  to  his  residence  or  location.  But  in  Browning  v.  HayeSy  41 
Hun,  382,  it  is  held  that  a  non-resident  debtor  cannot  be  taken  out 
of  the  county  where  his  place  of  business  is  located.  When  an  order 
is  made  by  a  justice  of  the  Supreme  Court  to  examine  a  judgment 
debtor  in  another  judicial  district,  the  order  must  be  made  returnable 
before  a  judge  in  that  district, and  the  words,  "in  that  case,"  in  sec- 
tion 2434,  do  not  alone  refer  to  orders  made  for  inferior  judges,  but 
are  intended  to  embrace  all  orders  to  be  made  "  before  a  justice  of 
the  Supreme  Court." 

The  order  is  within  the  jurisdiction  of  the  judge  of  the  county  to 
which  execution  has  been  issued.  Miller  v.  Adams^  7  Lans.  131 ; 
affirmed,  52  N.  Y.  409.  And  a  county  judge  cannot  make  an  order 
to  examine  a  third  party  on  a  judgment  of  the  Supreme  Court  un- 
less execution  has  been  issued  to  the  county  of  such  judge.  Terry 
V.  Ilultz,  39  How.  169.  Although  a  transcript  has  been  filed,  it 
was  held  that  the  Marine  Court  had  jurisdiction  to  take  supple- 
mentary proceedings.  HoVbrooh  v.  Orgler^  49  How.  289.  A  jus- 
tice of  the  Supreme  Court  has  power  to  entertain  proceedings  on  a 
judgment  of  that  court.  Baldwin  v.  Perry y  25  Hun,  72 ;  revers- 
ing 1  Civ.  Pro.  32.  All  the  proceedings  on  a  judgment  of  the 
Supreme  Court  may  be  had  before  a  justice  of  that  court  any- 
where in  the  State,  except  the  attendance  and  examination  of  the 
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party  proceeded  against.  Grouse  v.  Wheder^  33  How.  337  ;  Bing- 
ham V.  DiahroWy  37  Barb.  24.  The  order  may  require  the  party 
proceeded  against  to  appear  at  a  time  and  place  specified  before 
the  justice  who  makes  the  order,  "  or  some  other  justice  of  this 
court  at  chambers."  BanJc  for  Savings  v.  Hope^  8  Daly,  316. 
The  warrant  to  arrest  the  debtor  may  be  made  by  a  judge  at  cham- 
bers residing  in  the  same  judicial  district,  although  not  in  the  same 
county  as  the  debtor,  but  it  is  said  that  this  power  should  not  be 
exercised  in  a  case  where  the  judgment  debtor  resides  in  a  distant 
county,  unless  to  prevent  a  failure  of  justice.  The  referee  ap- 
pointed may  reside  in  a  different  county  from  that  of  the  debtor. 
Wilson  V.  Andrews^  9  How.  39.  Where  the  order  is  to  appear 
before  a  referee,  and  he  is  absent,  an  order  to  appear  before  another 
referee,  obtained  from  another  judge,  is  irregular.  The  judge  who 
granted  the  first  order  could  have  named  another  referee  or  changed 
the  time  of  hearing.  Allen  v.  Starring^  26  How.  57.  Upon  an 
order  made  in  County  Court  to  vacate  an  order,  in  supplementary 
proceedings  made  by  the  county  judge  requiring  the  judgment  debtor 
to  appear  before  a  referee,  the  court  has  not  power,  upon  denying 
the  motion,  the  return  day  of  the  original  order  having  passed,  to 
direct  the  debtor  to  appear  before  the  referee  at  a  subsequent  day 
and  to  be  examined,  as  jurisdiction  to  make  the  order  for  the  ex- 
amination is  vested  in  the  judge  and  not  in  the  court.  Douglass  v. 
Maiiizery  40  Hun,  75.  But  on  the  other  hand  in  apparent  conflict 
with  this  holding,  see  Special  Term  decision  in  Joyce  v.  Spafardy  9 
Civ.  Pro.  342.  Where  a  transcript  of  a  judgment  of  a  justice  in 
Brooklyn  was  filed  in  the  office  of  the  county  clerk  of  Kings  and  a 
transcript  filed  in  the  office  of  the  clerk  of  New  York  county,  held^ 
that  an  execution  was  properly  issued  to  the  sheriff  of  Xew  York 
and  made  retuniable  to  the  clerk  of  Kings,  and  supplementary  pro- 
ceedings were  properly  taken  in  the  Common  Pleas.  Stryhing  v. 
HickSj  2  Law  Bull.  6.  See,  also,  as  to  the  jurisdiction  of  Common 
Pleas  on  judgment  of  District  Court,  Ilaurie  v.  VeegUin^  5  Law 
Bull.  38.  The  provisions  of  this  section  are  the  subject  of  judicial 
construction  in  Baldwin  v.  Perry,  25  Hun,  71.  And  it  is  there 
said  that  the  system  of  this  section  is  plain  ;  that  it  confers  power 
to  institute  supplementary  proceedings.  First,  Before  any  judge 
of  the  court  out  of  which  the  execution  issued.  Second.  Before  any 
county  judge  or  special  county  judge  of  any  county  to  which  exe- 
cution was  issued.  Third,  Before  any  judge  of  the  Court  of  Com- 
mon Pleas  in  and  for  the  city  of  New  York,  where  the  execution 
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was  issued  to  that  csonnty,  ont  of  any  court  other  than  the  Marine 
Court.  Fourth*  To  provide  for  cases  where  the  execution  is  issued 
out  of  a  court  other  than  the  Superior  Court,  and  each  of  the  judges 
before  whom  the  special  proceedings  might  be  instituted  as  previ- 
ously prescribed  in  the  section,  is  absent  from  the  county,  or  for  any 
reason  unable  or  disqualified  to  act,  by  authorizing  the  proceedings 
in  sQch  cases  to  be  instituted  before  a  justice  of  the  Supreme  Court, 
and  directing  where  the  subsequent  steps  in  the  proceeding  shall 
be  taken,  in  cases  in  which  the  party  proceeded  against,  does  not  re- 
side in  the  judicial  district  embracing  the  county  to  which  execu- 
tion was  issued.  The  court  adds  that  all  these  provisions  are  har- 
monious and  consistent  with  each  other,  and  offer  no  occasion  for 
reasonable  doubt. 

§  2485.  At  anytime  within  ten  years  after  the  return,  wholly  or  partly  unsatis- 
fied, of  an  execution  against  property,  issued  upon  a  judgment,  as  prescribed  in 
section  two  thousand  four  hundred  and  fifty-eight  of  this  act,  the  judgment  cred- 
itor, upon  proof  of  the  facts,  by  affidavit,  or  other  competent  written  evidence, 
is  entitled  to  an  order,  requiring  the  judgment  debtor  to  attend  and  be  examined 
concerning  his  proi>erty,  at  a  time  and  place  specified  in  the  order. 

The  return.  —  The  execution  must  be  actually  returned  before 
proceedings  can  be  taken  under  the  first  subdivision,  and  the  rem- 
edy on  the  execution  should  be  really  exhausted.  Engle  v.  Bon- 
neauy  2  Sandf.  679 ;  Zivingston  Y.Cleavelandy  5  IIow.  396  ;  SackeU 
V.  Newton^  10  id.  560 ;  Fmion  v.  Flagg,  24  id.  499  ;  Tyler  v. 
Whitney^  33  Barb.  327.  But  the  sheriff  need  not  keep  the  execu- 
tion sixty  days,  he  may  .return  it  at  any  time  within  that  period,  and 
proceedings  may  be  taken  thereon  at  once.  The  sheriff  is  presumed 
to  have  done  his  duty  in  searching  for  property.  Field  v.  Chap- 
man^ 15  Abb.  434 ;  Hart  v.  Stearns^  4  Week.  Dig.  540 ;  First 
Nat,  Bank  of  Rome  v.  Vering^  8  id.  261.  This  is  the  rule  even 
though  the  sheriff  was  notified  the  debtor  had  property.  Stoors  v. 
KeUey^  2  Paige,  418.  And  it  is  immaterial  whether  the  return  was 
at  the  request  of  the  creditor,  or  not,  unless  the  sheriff  has  by  collu- 
sion made  a  return  without  any  bona  fide  attempt  to  find  goods  sub- 
ject to  levy.  Forbes  v.  Wcdlerj  25  N.  Y.  430.  Although  several 
of  the  Supreme  Court  decisions  have  held  the  contrary  doctrine,  they 
must  be  regarded  as  overruled  by  this  case.  The  return  of  the 
sheriff  cannot  be  impeached  collaterally,  only  by  motion  to  set  it 
aside.  Sperling  v.  Levy^  10  Abb.  426;  Tyler  v.  Whitney^  33 
Barb.  327 ;  Ouoen  v.  Dupigncbc^  9  Abb.  180.  See  also  opinion 
of  Jud^e  Smith  in  Forhea  v.  Waller,  eupra^  and  Wright  v.  Nostrand^ 
94  N   Y.  31. 
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Where  tlie  judgment  creditor  procured  an  order  about  two  hours 
before  the  return  was  actually  filed,  having  reason  to  suppose  the 
return  was  actually  filed,  the  fraction  of  a  day  was  disregarded  and 
the  order  held  valid.  Jones  v.  Porter^  6  How.  286.  See  Blyden- 
hurgh  V.  Cothealj  5  id.  200,  holding  the  same  rule  as  to  filing  of 
judgment-roll  and  appeal  therefrom.  So  the  creditor  was  held  enti- 
tled to  an  order  where  an  execution  was  returned  and  a  judgment- 
roll  was  afterward  amended  by  reason  of  the  reduction  of  the  judg- 
ment without  issuing  another  execution.  Sluyter  v.  Smithy  N.  T. 
Super.,  1858,  cited  Bliss'  Annotated  Code,  vol.  2,  p.  555,  lu  Marx  v. 
Spavlding,  35  Hun,  478 ;  S.  C,  16  Abb.  K  C.  309,  the  sheriff 
returned:  "In  pursuance  of  the  demand  of  the  plaintiff's  attorneys 
I  make  the  following  return  to  the  within  execution ;  I  have  col- 
lected nothing  under,  and  have  not  found  any  personal  property  out 
of  which  the  said  execution,  or  any  part  of  the  same,  can  be  made  ; 
but  I  have  thereunder  levied  on  the  real  estate  mentioned  in  the 
annexed  notice  of  sale,  and  have  advertised  the  same  for  sale,  as  in 
said  notice  provided  ;  I  have  found  no  other  property  out  of  which 
to  satisfy  the  same."  This  return  was  held  insuiBcient  to  authorize 
the  proceedings  after  return  of  execution.  This  case  is  said  (Ab- 
bott's Annual,  1886)  to  have  been  affirmed  by  the  Court  of  Appeals. 
However,  in  Forbes  v.  Spaxdding,  52  N.  Y.  Super.  166 ;  S.  C,  8 
Civ.  Pro.  135,  upon  the  same  return,  it  was  held  that  the  execution 
was  returned  unsatisfied  within  the  meaning  of  this  section,  and  that 
plaintiff  was  entitled  to  an  order  for  the  examination  of  the  defend- 
ant. Where  process  was  only  served  on  one  partner  and  judgment 
and  execution  had  against  all,  a  return,  nuUa  bona,  held  to  exhaust 
the  remedy.  Perkins  v.  Kendall,  3  Civ.  Pro.  240.  Where  it  ap- 
peared more  than  sixty  days  had  expired  since  issuing  execution  and 
the  judgment  remained  unsatisfied,  it  was  presumed  the  sheriff  had 
done  his  duty  and  to  have  returned  the  execution.  Pean  r.  Ton- 
nele,  1  Civ.  Pro.  33. 

Within  what  time  proceedings  taken, — Proceedings  supplementary 
may  be  taken  immediately  after  due  return  of  execution  unsatisfied. 
Engle  v.  Ponneau,  2  Sandf.  679 ;  Livingston  v.  Cleaveiand^  5  How. 
396 ;  Forbes  v.  WaUer^  25  N.  Y.  430.  The  limitation  in  the  section 
to  ten  years  renders  obsolete  Owen  v.  Dupignac^  9  Abb.  180; 
Pelknap  v.  Ilasbroucky  13  id.  418 ;  Driggs  v.  Williams,  15  id. 
477.  The  latter  case  may,  however,  be  regarded  as  authority  for 
the  proposition  that  if  proceedings  are  legally  instituted  on  a 
judgment  before  the  lapse  of  twenty  years  from  i'«a  recovery,  they 
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do  not  abate  upon  the  expiration  of  twenty  years.  Proceedings 
may  be  instituted  within  ten  years  after  return  of  execution  against 
property,  though  more  than  ten  years  have  elapsed  since  the  return 
of  a  former  execution.    Levy  v.  Kirhi/y  51  N.  Y.  Super.  69. 

Who  entitled  to  the  remedy. —  As  to  what  judgments  give  the 
right  to  the  remedy,  see  section  2458  and  cases  cited.  The  assignee 
of  a  judgment  may  take  these  proceedings,  and  this  is  true  even 
though  he  take  the  assignment  after  return  of  execution.  Roes  v. 
Clueeman^  3  Sandf.  676 ;  Frederick  v.  Decker^  18  How.  96 ;  Orr^e 
CoM^  2  Abb.  457 ;  Khig  v.  Eirhy^  28  Barb.  49;  CriU  v.  Konimeyer^ 
56  How.  276.  The  personal  representatives  of  a  deceased  party  may 
take  the  proceedings  at  any  time  within  five  years  after  the  entry  of 
judgment.  Collier  v.  Delievere^  7  Hun,  61 ;  Scott  v.  Durfee^  59 
Barb.  390,  n.  See  §  1376  on  this  point.  The  judgment  pre- 
sumptively belongs  to  the  executor  of  plaintiff.  Collier  v.  DeRevere^ 
eupraj  and  the  representative  of  a  deceased  creditor,  in  whose  life- 
time an  execntion  was  returned  unsatisfied,  may,  on  showing  that 
fact  and  letters  of  administration,  have  an  order.  Walker  v.  Dono- 
varty  63  How.  3.  The  representatives  of  a  party  whose  right  under 
the  judgment  and  execution  had  been  detennined  prior  to  Septem- 
ber, 1880,  when  the  repeal  of  section  183  of  the  old  Code  took 
effect,  may  institute  proceedings  without  reviving  the  action.  Par- 
dee V.  Tiltoriy  20  Hun,  76.  An  attorney  who  has  a  lieu  on  a  judg- 
ment for  costs  and  interest  may  resort  to  supplementary  proceed- 
ings, but  the  affidavit  shonld  show  the  fact  of  the  lien.  Russell  v. 
Some7^illej  4  Law  Bull.  3.  After  the  death  of  plaintiff  the  attor- 
ney who  obtained  the  judgment  has  no  authority  to  institute  pro- 
ceedings, they  must  be  taken  in  the  name  of  the  personal  representa- 
tives, otherwise  they  are  void.  Amore  v.  ZaMothe,  5  Abb.  N.  0. 
146. 

A  receiver  of  a  corporation  may  institute  proceedings  in  the  name 
of  the  corporation  after  it  has  ceased  to  exist,  and  procure  the  ap- 
pointment  of  a  receiver  of  the  judgment  debtor's  property,  Wright 
v.  NostraTidy  94  N.  Y.  31.  An  attorney,  employed  to  collect  a 
claim,  has  power,  by  virtue  of  his  original  retainer,  after  he  obtains 
judgment,  to  institute  supplementary  proceedings  thereon,  and  to 
procure  the  appointment  of  a  receiver.  Ward  v.  Roy^  69  N.  Y. 
96.  The  ground  on  which  this  ruling  is  placed  is  that  it  is  a  pro- 
ceeding in  the  suit.  As  it  is  now  a  special  proceeding,  possibly  a 
different  rule  might  be  laid  down.  In  Moore  v.  Taylor^  40  Hun, 
66,  without  referring  to  the  case  just  cited,  and  on  the  authority  of 
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Lu%k  V.  Easti7ig8,  1  Hilt.  663,  and  Egan  v.  Mooney^  38  How.  121, 
it  is  said  that  the  authority  of  the  attorneys  for  plaintiff  ceased  on 
the  entry  of  judgment,  and  after  that  plaintiff  coald  employ  another 
attorney  without  substitution,  and  the  fact  of  a  lien  on  the  judgment 
does  not  entitle  the  attorneys  to  carry  on  the  proceedings.  A  judg- 
ment creditor  is  not  permitted  to  harass  his  debtor  by  successive 
examinations  after  he  has  once  fully  examined  him ;  a  second  order 
will  not  be  granted  unless  some  good  reason  be  given  therefor,  even 
though  the  second  application  be  founded  upon  another  judgment, 
held  by  the  same  creditor  against  the  same  debtor.  Canavan  v.  Mc- 
Andrew^  20  Hun,  46. 

Who  may  he  proceeded  against, —  The  proceedings  are  authorized 
where  the  execution  is  against  an  infant  judgment  debtor.  The 
regularity  of  the  judgment  cannot  be  inquired  into  collaterally. 
Lederer  v.  Ehrenfddy  49  How.  403.  But  the  proceeding  cannot 
be  taken  against  a  foreign  minister  or  consul.  They  are  under  the 
exclusive  jurisdiction  of  the  Federal  courts.  Griffin  v.  Dominguez^ 
2  Duer,  656.  Nor  against  a  corporation.  Hinds  v.  CI  <fe  i?.  R.  Co.^ 
10  How,  487 ;  Hammond  v.  H,  R.  Iron  Co,^  1 1  id.  29  ;  Sherwood 
V.  Bufalo  <6  N.  Y.  R.  R.  Co,,  12  id.  136,  and  §  2463,  Code 
of  Civil  Procedure.  Nor  against  a  trustee  personally  upon  a  judg- 
ment against  him  in  his  representative  capacity.  In  7'e  Jung,  16 
Week.  Dig.  563.  At  least  not  until  it  appears  there  is  no  fund  that 
can  be  reached.  JPelt  v.  Dorr,  29  Hun,  14.  Nor  can  a  person 
maintain  the  proceedings  against  himself  in  a  representative  capac- 
ity. The  proceedings  are  necessarily  collusive  and  void.  Matter  of 
Livingston,  27  Hun,  607.  And  the  proceedings  cannot  be  main- 
tained against  a  judgment  debtor  under  arrest  on  an  execution  on 
the  same  judgment,  since  the  taking  of  the  body  is,  for  the  time  be- 
ing, a  satisfaction  of  the  judgment.  McGuinty  v.  Herrick,  5 
Wend.  240;  Chapman  v.  Halt,  11  id.  41;  Coopei'%  v.  Bigalow,  1 
Cow.  66. 

The  affidavit. —  It  is  said  in  Scott  v.  Durfee,  59  Barb.  390,  and 
Collier  v.  De  Revere,  7  Hun,  61,  that  an  affidavit  is  not  necessary, 
but  an  affidavit  is  the  usual  written  evidence  on  which  the  order  is 
sought.  The  affidavit  may  be  made  by  the  judgment  creditor,  his 
attorney  or  agent.  Conway  v.  Hutchins,  9  Barb.  378.  Tlie  person 
making  the  affidavit  must  be  in  some  way  connected  with  the  mat- 
ter so  as  to  know  the  facts,  or  the  order  will  be  set  aside.  Frederick 
v.  Decker,  18  How.  96.  The  agent  should  show  the  nature  of  his 
agency.     Hawes  v.  Burr,  7  Robt.  452.    And  if  made  by  an  assignee 
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the  affidavit  should  show  the  fact.  Lindsay  v.  8/iemiany  5  How. 
308.  But  an  affidavit  by  one  who  describes  himself  as  attorney  of 
the  plaintiff,  without  alleging  that  he  is  the  attorney,  is  sufficient. 
MiUer  v.  Adama^  52  N.  Y.  409.  The  cases  holding  that  proof  was 
necessary  to  authorize  the  gi'anting  of  order  under  old  Code  seem 
to  be  in  point  under  this  section.  People  v.  Olivery  ^^  Barb.  570  ; 
Wegman  v.  ChUdSj  4:i  id.  403;  Greene  v.  BuUard^  8  IIow.  313. 
Tiie  proceedings  cannot  be  maintained  on  an  affidavit  which  does 
not  correctly  describe  the  judgment.  This  defect  cannot  be  cured 
by  amendment.  Kennedy  v.  Weed^  10  Abb.  62.  It  must  set  forth 
that  the  judgment  has  been  docketed,  and  that  the  transcript  was 
filed  before  execution  issued.  Hawes  v.  BurVy  7  Robt.  452 ;  Simms 
V.  FrieTy  2  Law  Bull.  97.  This,  however,  only  on  execution  on 
judgment  of  an  inferior  court.  Bingham  v.  DisbroWj  37  Barb.  24; 
.  Kennedy  v.  Thorp^  3  Abb.  (N.  S.)  131.  But  it  need  not  allege  spe- 
cifically that  the  judgment  is  for  more  than  $25  if  the  fact  appear. 
WhitlocKs  Case,  1  Abb.  320.  Nor  that  the  justice  had  jurisdiction 
if  it  shows  the  judgment  is  regular.  Coniiey  v.  HitchinSy  9  Barb. 
378,  Whether  it  must  state  the  execution  was  "  against  property." 
Mc Arthur  v.  Lansburghy  1  Code  R.  (N.  S.)  211 ;  People  v. 
HuUburty  5  How.  446.  The  rule  requiring  an  averment  that  no  pre- 
vious application  has  been  made  for  the  order  was  not  intended  to 
apply  to  these  proceedings.  Schanch  v.  Gonover^  56  How.  437; 
Hayer  v,  McDonald^  2  How.  Pr.  (N.  8.)  119.  But  the  rule  is  differ- 
ent in  the  Common  Pleas.  Dioasey  v.  West^  1  Law  Bull.  23.  As  to 
requisites  in  an  application  under  chapter  640,  Laws  of  1881,  see  In 
re  Conkliny  21  Week.  Dig.  329.  It  need  not  appear  by  the  affida- 
vit that  the  judgment  debtor  has  property.  Hatch  v.  Weybur^^  8 
How.  163.  The  papers  should  be  entitled  in  the  County  Court,  in 
proceedings  on  appeal  from  justice's  judgment.  People  v.  Oliver^ 
^^  Barb,  570.  Where  the  trustee  of  an  express  trust  is  chargeable 
with  costs  they  are  payable  from  the  estate,  and  an  affidavit  in  sup- 
plementary proceedings  that  an  execution  against  his  property  "as 
assignee "  has  been  returned  unsatisfied  is  not  sufficient,  as  it  does 
not  sufficiently  appear  that  the  execution  directed  the  sheriff  to 
satisfy  the  judgment  out  of  the  trust  property  held  by  the  assignee, 
as  required  by  section  1371.  Felt  v.  Dorr^  29  Hun,  14.  As  to  the 
rule  when  execution  was  returned  under  the  old  Code,  as  to  aver- 
ments conforming  to  that  Code,  see  FolweU  v.  CambeiSy  14  Week. 
Dig.  115.  Where  an  affidavit  states  the  entry  of  a  judgment  in  the 
clerk's  office,  and  alleges  that  an  execution  was  duly  issued  thereon 


Pbooekdings  Supplkmbntaey  to  an  Execution.         621 

and  delivered  to  the  sheriff,  it  is  sufficiently  shown  that  such  execu- 
tion was  issued  out  of  a  court  of  record.  Joyce  v.  Spafard^  9  Civ. 
Pro.  342 ;  appeal  dismissed  without  opinion,  101  N.  Y.  657.  An 
affidavit  for  examination  of  a  judgment  debtor  sufficiently  shows 
tlie  court  in  which  the  judgment  was  rendered  where  it  is  entitled 
in  the  Supreme  Court,  and  states  that  the  judgment  "was  rendered 
and  perfected  in  this  action."  Webster  v.  Sauen^  3  How.  (N.  S.) 
320.  Where  the  affidavit  states  the  filing  of  the  transcript  on  the 
same  day  it  will  be  presumed,  in  support  of  the  proceedings,  that 
the  transcript  was  filed  before  the  execution  has  issued.  Id.  The 
affidavit  should  specify  the  amount  remaining  unpaid,  and  although 
the  omission  to  do  so  does  not  deprive  the  judge  of  jurisdiction  to 
grant  the  order,  it  is  an  irregularity  which  furnishes  good  ground 
for  the  debtor's  motion  to  set  aside  the  order.  Douglcu  v.  MaimeVy 
40  Hun,  75. 

The  order, —  The  general  rule  is  that  the  order  need  not  set  out 
the  facts  requisite  to  give  jurisdiction.  People  v.  Olivevy  66  Barb. 
570.  A  different  rule  is  held  in  the  Common  Pleas.  Day  v.  Bros- 
nauj  6  Abb.  N.  C.  312.  But  if  the  order  attempts  to  recite  the 
facts  it  is  said  that  it  must  recite  them  correctly,  or  tlie  order  will 
be  set  aside  on  application.  Hatch  v.  Weyburuj  8  How.  163. 
Under  the  old  Code,  section  292,  it  was  held  that  a  non-resident  of 
the  State  could  only  be  required  to  be  examined  in  thb  county  where 
the  judgment-roll  was  filed.  Anway  v,  JJavid,  9  Hun,  296.  An  order 
which  states  no  place  where  the  judgment  debtor  is  to  appear  is  fa- 
tally defective.  Kelty  v.  Yerby,  31  How.  95.  Where  the  order  fails 
to  name  a  justice  in  the  district  where  the  debtor  resides  it  is  said  to  be 
fatal  if  promptly  raised.  ShvUs  v.  Andrews^  54  How.  376.  An  order 
requiring  a  debtor  to  appear  "  before  mo  or  some  other  justice  of  the 
court,"  etc.,  is  not  subject  to  objection  on  that  account.  The  addi- 
tional words  are  merely  surplusage.  Bank  for  Savings  v.  Hope,  8 
Daly,  316;  Drener  v.  Van  Pelt,  15  How.  19.  An  order  should 
not  direct  the  proceedings  to  be  sent  to  any  other  county  tiian  that 
in  which  the  examination  is  had.  Pardee  v.  Tiltony  20  Hun,  76. 
Where  an  order  was  made  with  the  clause,  "All  subsequent  proceed- 
ings shall  be  had  before  me,"  it  was  held  this  did  not  prevent  any 
other  officer  having  jurisdiction  from  granting  an  order  against  other 
parties  based  on  the  same  judgment,  that  the  phrase  quoted  should 
be  construed  to  mean  all  subsequent  proceedings  under  the  same 
order.  J^lrst  NaL  Bank  v.  Deringy  8  Week.  Dig.  261.  It  is  ir- 
regular to  require  the  debtor  to  appear  before  any  judge  other  than 
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the  one  who  makes  the  order,  except  as  provided  in  the  section. 
Vibert  v.  l^rost^  3  Abb.  119 ;  Haggerty  v.  Jioders^  15  id.  314,7i.  An 
order  returnable  on  Sunday  is  a  nullity,  and  may  be  disregarded. 
Arctic  Fire  Ins.  Co.  v.  Hicks^  7  Abb.  204.  Two  orders  for  ex- 
amination of  a  judgment  debtor,  which  he  must  obey,  cannot  be  in 
force  at  the  same  time.  If  a  debtor  refuses  to  obey  an  order,  and  a 
second  one  is  obtained,  he  cannot  be  punished  for  contempt  for  diso- 
beying the  first.  Gaylord  v.  Janes,  7  Hun,  480  ;  Allen  v.  Starring^ 
26  How.  57 ;  Brockney  v.  jBrien,  37  id.  270.  Where  a  judgment 
was  recovered  fifteen  years  before  the  proceedings,  and  execution 
issued  fourteen  years  before,  proceedings  could  not  be  maintained  on 
return  of  an  execution  issued  without  leave  of  court.  Belknap  v. 
HcLshrouckj  13  Abb.  418,  n.  Where  an  execution  had  been  issued 
and  returned  ten  years  previously  the  order  was  held  regular,  though 
there  was  another  execution  outstanding  not  returned.  Owen  v. 
Dupignac,  17  How.  512. 

The  withdrawal  of  a  proceeding  by  consent  is  no  bar  to  subsequent 
order  for  examination.  Carter  v.  Clarke,  7  Ilobt,  43.  So  where  a 
motion  to  set  aside  an  order  has  been  granted,  but  no  order  entered 
thereon,  no  objection  to  a  second  order  can  be  based  on  the  pen- 
dency of  the  first  proceeding.  Sliultz  v.  Andrews,  54  How.  376. 
No  further  orders  should  be  made  for  examination  unless  it  appears 
that  the  debtor  has  subsequently  acquired  property,  or  another  exe- 
cution been  issued  and  returned,  or  new  facts  have  come  to  the 
knowledge  of  the  creditor.  Jurgenson  v.  Hamilton,  5  Abb.  N.  C. 
149  ;  Hamilton  v.  M(yrange,  2  Law  Bull.  58.  The  creditor  must 
show  facts  to  justify  another  exanriination,  even  where  a  judgment 
has  been  recovered  on  a  former  judgment.  Irwin  v.  Chambers^  40 
KY.Supr.432;  Goodally.  Demarest.'i^BWt.^Z^',  OrrV Ciw<5, 2  Abb. 
457 ;  Grocers^  Bank  v.  Bayaud,  21  Hun,  203  ;  Selling  v.  Mclniyre, 
5  Law  Bull.  69 ;  Canavan  v.  Mc Andrew,  20  Hun,  46.  The  rule 
that  a  judgment  creditor  will  not  be  permitted  to  harass  the  debtor 
by  repeated  examinations  does  not  apply  where  it  does  not  appear 
that  the  first  examination  was  concluded  otherwise  than  by  vacating 
tlie  order  authorizing  it.  Methodist  Book  Concern  v.  Hudson,  1 
How.  (N.  S.)  517. 

But  an  order  should  not  be  granted  where  an  order  of  examina- 
tion was  outstanding  based  on  another  judgment  between  the  same 
parties,  there  being  no  reference  in  the  papers  to  the  existence  of 
such  an  order  or  allegation  of  newly-acquired  property.  Cromwell 
V.  Spofford,  4  Civ.  Pro.  273.     A  judge  has  power  to  direct  a  judg- 
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ment  debtor  to  appear  before  a  referee  for  examination.    Kaufman 
V.  Thresher,  10  Hun,  438. 

Yalid  objections^  when  and  how  taken.  —  A  party  must  appear 
in  obedience  to  the  order,  unless  there  is  an  entire  want  of  jurisdic- 
tion, and  objections  may  be  urged  on  the  return  day.  Shultz  v. 
Andrews^  64  How.  378;  Hilton  v.  Patterso^i,  18  Abb.  246  ;  Arctic 
Fire  Ins.  Co.  v.  Hichs^  7  id.  204  ;  Oourtois  v.  Harrison^  12  How. 
369.  The  regularity  of  the  judgment  cannot  be  questioned  in  these 
proceedings.  Zederer  v.  Ehrenfeld,  49  How.  403 ;  Saunders  v. 
Hall^  2  Abb.  418 ;  Courtois  v.  Harrison^  1  Hilt.  109 ;  People  v. 
Oliver,  66  Barb.  670 ;  O'Neil  v.  Martin,  1  E.  D.  Smith,  404 ; 
Diossy  V.  West,  8  Daly,  208.  Nor  can  the  validity  of  the  execution 
be  questioned.  Sanford  v.  Sinclair,  8  Paige,  373 ;  Union  Bank 
of  Troy  v.  Sargeant,  53  Barb.  422.  But  a  stay  may  be  granted  the 
debtor  to  enable  him  to  move  to  set  aside  the  judgment  or  execu- 
tion. People  V.  Oliver,  66  Barb.  670.  And  a  stay  was  allowed 
one  who  was  discharged  in  bankruptcy  and  had  failed  to  set  it  up 
against  the  defendant.  World  Co.  v.  Brooks,  7  Abb.'(N.  S.)  212. 
The  order  should  be  vacated  on  proof  of  an  insolvent's  discharge. 
Coursen  v.  Dearho7*n,  7  Kobt.  143;  Smith  v.  Paul,  20  How.  97. 
The  validity  of  the  discharge  cannot  be  tried  in  this  proceeding. 
Bich  V.  Salinger,  11  Abb.  344 ;  Dresser  v.  Shufeldt,  7  How.  85. 

A  debtor  arrested  on  execution  is  deemed  imprisoned  while 
admitted  to  the  jail  limits,  and  while  such  imprisonment  continues 
the  right  to  supplementary  proceedings  is  suspended.  Bothschild 
V.  Quinzer,  8  Abb.  Dig.  802;  Bayesv.  McCahill,idL.  Under  the  old 
Code  the  proceedings  could  not  be  taken  upon  a  judgment  not  in  per- 
sonam. Bartlett  v.  McNeil,  49  How.  56.  As  to  what  is  necessary 
nnder  present  Code,  section  2458  is  explicit.  The  docket  of  a  judg- 
ment of  the  United  States  court  with  the  county  clerk  does  not  author- 
ize the  proceeding.  Tompkins  v.  PurceU,  12  Hun,  662,  cited  with 
approval ;  Goodyear  Dental  Vulcanite  Co.  v.  Frisselle,  22  id.  174. 
Questions  as  to  the  truth  of  the  affidavit  on  which  the  order  is  made 
should  be  raised  by  a  motion  to  set  aside  the  proceedings ;  they  can- 
not be  first  raised  on  a  motion  to  commit  for  contempt.  Hilton  v. 
Patterson,  18  Abb.  246.  Such  motion  to  vacate  or  modify  the 
order  may  be  made  on  notice.  Lindsey  v.  Sherman,  5  How.  808. 
If  the  execution  is  voidable  the  question  must  be  raised  in  a  dii-ect 
proceeding  for  that  purpose.  N.  S.  L.,  etc.,  Co.  v.  Pike,  2  Law 
Bull.  31.  Where  the  facts  upon  which  the  defendant  claims  a  judg- 
ment in  an  action  was  paid,  and  the  right  to  set  oflE  certain  claiine 
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the  defendant  had  against  the  party  was  disputed,  hddj  the  proper 
remedy  for  defendant  was  by  motion  to  have  the  judgment  decreed 
satisfied  of  record.  Austin  v.  Byrnes^  8  State  Rep.  88.  The  pre- 
sumption of  payment  of  a  judgment  after  lapse  of  twenty  years 
does  not  operate  to  abate  Supreme  Court  proceedings  commenced 
before  the  lapse  of  that  period.  Driggs  v.  WiUiams^  15  Abb.  477. 
Appearance  without  objection  waives  irregularities.  Bingham  v. 
Disbrow^  37  Barb.  24;  YHbert  v.  Froist^  3  Abb.  119  ;  Underwood 
V.  Sutcliffsj  10  Hun,  453;  reversed  on  another  point,  77  N.  Y.  58. 
See,  however,  Hinds  v.  Canaan  B.  R.  Co.^  10  How.  487;  Ds- 
Comeau  v.  People^  7  Robt  498.  It  is  the  duty  of  the  debtor,  in 
case  of  absence  of  the  judge  or  referee^  to  wait  a  reasonable  time  for 
bis  arrival. 

Form  for  Affidavit  against  Resident  Debtor* 
ULSTER  COUNTY  COURT. 


Harrison  Snyder 

ag8t. 
Solomon  Bates. 


Ulster  County,  ss.: 

Harrison  Snyder,  being  duly  sworn,  says  that  on  the  25th  day  of 
March,  1886,  a  judgment  was  rendered  by  the  Supreme  Court  of  the 
State  of  New  York  in  favor  of  the  said  Harrison  Snyder  and  against 
the  said  Solomon  Bates,  for  $520  damages  and  $79  costs,  and  which 
said  judgment  is  now  owned  by  this  deponent.  That  the  judgment- 
roll  thereupon  was  duly  filed  in  the  office  of  the  county  clerk  of  the 
county  of  Ulster,  and  said  judgment  was  duly  docketed  in  said  clerk's 
office  on  the  day  last  aforesaid.  (Or,  that  a  transcript  thereof  was 
duly  filed,  and  said  judgment  was  duly  docketed,  in  the  Ulster  county 
clerk's  office  on  the  25th  day  of  March,  1886.) 

That  said  judgment  was  rendered  upon  the  said  judgment  debtor's 
appearance  (or  upon  the  personal  service  of  tlie  summons  upon  said 
Solomon  Snyder),  and  was  duly  docketed  on  said  25th  day  of  March, 
1886,  in  ulster  county  clerk's  office.  That  an  execution  was 
duly  issued  upon  said  judgment  out  of  said  court  on  the  1st  day  of 
April,  1886,  against  the  property  of  the  said  Solomon  Bates,  to  the 
sheriff  of  the  county  of  Ulster,  where  the  said  Solomon  Bates  resided 
(or  has  a  regular  place  for  the  transaction  of  business  in  person)  at 
the  time  of  the  commencement  of  this  proceeding. 

That  said  execution  luis,  less  than  ten  years  since,  and  on  the  26th 
day  of  June,  1886,  been  duly  returned  by  said  sheriff  to  the  county 
clerk  of  the  county  of  Ulster,  wholly  unsatisfied,  and  that  the  whole 
amount  of  said  judgment  is  still  unpaid,  together  with  interest  thereon 
from  the  25tli  day  of  March,  1886.  That  no  previous  application  has 
been  made  for  an  order  in  this  matter. 

(Jurat. )  {Signature. ) 


^ 
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Form  for  Order. 
ULSTER  COUNTY  COURT. 


Harrison  Snyder 

agH. 
Solomon  Bates. 


1 


Proof  having  been  made  to  me  by  the  affidavit  of  Harrison  Snyder, 
that  judgment  was  I'endered  by  the  Supreme  Court  of  this  State  upon 
personal  service  of  the  summons  in  lavor  of  said  Harrison  Snyder 
against  the  said  Solomon  Bates^  for  the  sum  of  1699,  damages  and  costs, 
and  the  judgment-roll  thereupon  filed  in  the  Ulster  county  clerk's  office 
on  the  25th  day  of  March,  1886,  and  said  judgment  duly  docketed  in 
the  Ulster  county  clerk's  office  on  the  26tn  day  of  March,  1886,  and 
that  execution  was  duly  issued  thereupon  on  the  25th  day  of  March, 
1886,  out  of  the  Supreme  Court,  against  the  property  o'f  said  Solo- 
mon Bates,  to  the  shenfE  of  the  proper  county,  and  that  said  execution 
has  been  since  duly  returned  by  said  sheriff,  on  the  26th  day  of  June, 
1886,  to  the  Ulster  county  clerk's  office,  wholly  unsatisfied,  and  that 
said  judgment  still  remains  wholly  unsatisfied: 

Now,  on  the  application  of  Charles  Davis,  attorney  for  the  said 
Harrison  Snyder,  I  do  hereby  order  that  the  said  Solomon  Bates  is 
hereby  required,  pursuant  to  law,  to  attend  before  me,  a  justice  of  the 
Supreme  Court,  residing  in  the  third  judicial  district,  at,  etc.,  on,etc., 
at  ten  o'clock  in  the  forenoon,  to  be  examined  concerning  his  prop- 
erty. 

And  I  do  hereby  enjoin  the  said  Solomon  Bates  from  making  or 
suffering  any  transfer  or  other  disposition  of  or  interference  with  the 
property  of  the  said  Solomon  Bates  until  further  direction  in  the 

S remises.  (Or,  as  above  to  word  *'  before  "  and  from  thence  as  follows: 
ohn  F.  Cloonan,  who  is  hereby  designated  and  appointed  as  re,  eee 
for  that  purpose,  at,  etc.,  on,  etc.,  at  ten  o'clock  m  the  forenoornf:|o 
be  examined  concerning  his  property,  and  that  said  referee  certify  to 
me  all  the  evidence  and  the  other  proceedings  taken  before  him.) 

(Signature  of  Judge,) 

§  2436.  At  any  time  after  the  issuing  of  an  execution  against  property,  as  pre- 
scribed in  section  2458  of  this  act,  and  before  the  return  thereof,  the  judgment 
creditor,  upon  proof,  bj  affidavit,  or  other  competent  written  evidence,  that  the 
judgment  debtor  has  property  which  he  unjustly  refuses  to  apply  toward  the 
satisfaction  of  the  judgment,  is  entitled  to  an  order  requiring  the  judgment 
debtor  to  attend  and  be  examined  concerning  his  property,  at  the  time  and  place 
specified  in  the  order. 

An  affidavit,  in  the  language  of  the  statnte,  confers  jurisdiction, 
but,  as  it  states  conclnsions  and  not  facts,  it  is  irregular,  it  may  be 
amended  or  the  defect  waived.  It  must  show  a  demand  of,  and  re- 
fusil  by,  tlie  debtor  to  apply  the  property.  First  National  Bank 
V.  WiUon^  13  Hun,  232.  And  the  order  cannot  be  made  unless  the 
property  is  not  subject  to  levy,  or  is  so  kept  that  it  cannot,  with  dae 
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diligence,  be  reached  by  execution.  SacJcett  v.  Newton^  10  How. 
560.  An  affidavit  which  states  as  a  ground  for  examination  upon 
information  and  belief  that  the  debtor  unjustly  refuses  to  apply 
property  toward  the  satisfaction  of  the  judgment,  is  insufficient ; 
the  affidavit  should  state  the  name  of  his  informant,  with  his  means 
of  knowledge,  and  describe  the  property  and  also  allege  a  demand. 
ManJcen  v.  Pape^  65  How.  453.  The  proceeding  is  purely  statu- 
tory, and  not  in  the  course  of  the  common  law  or  one  extending 
the  remedial  power  of  the  court  to  collect  its  own  jndgment,  and 
there  must  be  proof  of  the  material  facts  required  to  be  stated  or 
no  jurisdiction  exists.  When  the  affidavit  does  not  show  that  the 
debtor  resides  in  the  same  county  with  the  officer,  but  resides  out  of 
the  State,  having  a  place  of  business  here,  the  officer  does  not  get 
jurisdiction,  notwithstanding  the  debtor's  appearance.  So  held  under 
the  old  Code,  section  292.  Driggs  v.  Smithy  47  How.  215. 
The  forms  under  §  2545,  can  be  readily  adapted  to  this  section. 

§  2437.  Upon  proof  entitling  a  judgment  creditor  to  an  order,  under  either  o^ 
the  last  two  sections;  and  also  proof ,  by  affidavit,  to  the  satisfaction  of  the  judge, 
that  there  is  danger  that  the  judgment  debtor  will  leave  the  State,  or  conceal  him- 
self, and  that  there  is  reason  to  believe  that  he  has  property,  which  he  unjustly 
refuses  to  apply  to  the  payment  of  the  judgment;  the  judge  may,  instead  of 
making  an  order,  issue  a  warrant  under  his  hand,  reciting  the  facts,  and  requir- 
ing the  sheriff  of  any  county,  where  the  judgment  debtor  may  be  found,  to  ar- 
rest him,  and  bring  him  before  the  same  judge,  or  before  another  judge,  if  the 
case  is  one  where  the  warrant  must  be  returnable  to  another  judge. 

This  remedy  may  be  had  by  the  assignee  of  a  judgment.  Kuig 
V.  Kirhi/y  28  Barb.  49.  It  is  necessary  for  the  creditor,  before  he  is 
entitled  to  a  warrant  of  arrest  against  a  debtor,  to  establish,  to  the 
satisfaction  of  the  judge  to  whom  the  application  for  the  warrant  is 
presented,  by  affidavit,  that  there  is  danger  the  judgment  debtor  will 
leave  the  State  or  conceal  himself,  and  thei-e  is  reason  to  believe  that 
he  has  property  which  he  unjustly  refuses  to  apply  to  the  payment 
of  the  judgment.  Where  the  allegations  in  the  affidavit  on  which 
the  warrant  is  asked  are  stated  to  be  upon  belief,  and  the  fact  of  de- 
fendant's having  property  is  a  mere  inference  of  the  plaintiff  based 
upon  the  fact  that  defendant  is  a  man  of  extravagant  habits,  etc., 
the  affidavit  is  insufficient.  Netzel  v.  Mulford^  59  How.  452.  It 
is  said  in  that  case,  citing  the  language  of  The  People  v.  Recorder  of 
Albany^  6  Hill,  429  :  In  such  cases,  where  the  creditor  may  be  his 
own  witness  for  the  purpose  of  procuring  a  warrant,  and  may  choose 
his  own  time  for  arresting  the  debtor,  it  is  not  too  mnch  to  require 
that  in  the  first  instance  he  should  make  out  a  plain  case.  Under 
the  statute  of  1831,  similar  in  language,  it  was  held  there  should  be 
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proof  of  the  facts  authorizing  the  issuing  of  the  warrant,  and  while 
it  need  not  necessarily  be  in  the  form  of  an  affidavit,  it  must  be  of 
such  a  character  as  to  furnish  evidence  which,  in  the  judgment  of 
the  oflScer,  amounts  to  proof  of  the  charge.  Vredenburgh  v.  Hen- 
dricksy  17  Barb.  179 ;  Broadhead  v.  McConnelly  3  id.  175.  To 
make  a  case  for  aiTest  by  reason  of  anticipated  concealment,  it  must 
appear  or  be  presumable  that  the  concealment  will  be  within  this 

State.  Where  it  is  shown  that  he  is  out  of  the  State  it  will  not  be 
granted.    Roshand  v.  Waring^  1  Abb.  N.  C.  311. 

Form  for  Order  of  Arrest. 

The  People  of  the  State  of  Neio  York  to  the  SJieriff  of  the  County  of 
Ulster : 

Whereas,  Proof  has  been  made  to  me,  by  aflBdavit^  that  a  judg- 
ment was  heretofore  and  on  the  25th  day  of  March,  1886,  rendered  by 
the  Supreme  Court  upon  personal  service  of  the  summons  in  favor  of 
Harrison  Snyder  and  against  Solomon  Bates,  for  $699  damages  and 
costs,  the  Judgment-roll  whereupon  was  duly  filed  in  the  Ulster  county 
clerk^s  office  on  the  25th  day  of  March,  1886,  and  a  transcript  of 
which  judgment  was  duly  filed  and  said  judgment  duly  docketed  in 
the  Ulster  county  clerk's  office  on  the  25th  day  of  March,  ]  886,  and 
that  an  execution  has  been  duly  issued  thereupon  out  of  the  Supreme 
Court  to  the  sheriff  of  the  proper  county,  on  the  1st  day  of  April, 
1886,  and  that  said  execution  has  since,  and  on  the  26th  day  of  June, 
1886,  been  duly  returned  by  said  sheriff  to  the  Ulster  county  clerk's 
office  wholly  unsatisfied,  and  that  said  judgment  still  remains  wholly 
unsatisfied.  And  also  upon  proof  by  affidavit  to  my  satisfaction  that 
there  is  danger  that  the  said  Solomon  Bates  will  leave  the  State  of 
New  York  or  conceal  himself,  and  that  there  is  reason  to  believe  that 
he  has  property  which  he  unjustly  refuses  to  apply  to  the  payment  of 
said  judgment,  to-wit:  (Here  recite  facts  as  they  appear  in  affidavit.) 

You  are  hereby  required  to  arrest  the  said  Solomon  Bates  and  to 
bring  him  before  me,  at,  etc.,  on,  etc.,  then  and  there  to  be  dealt 
with  according  to  law;    And  this  shall  be  your  warrant  therefor. 

Witness,  etc.: 

Charles  Davis,  A.  B.  Parker, 

Plaintiff's  Attorney.  Justice  Supreme  Court. 

§  2438.  Wliere  the  facts  specified  in  the  last  section  are  made  to  appear,  as 
therein  stated,  at  anj  time  after  the  making  of  an  order  requiring  the  judgment 
debtor  to  attend  and  be  examined,  and  before  the  close  of  his  examination,  the 
judge  maj  issue  a  warrant,  as  therein  prescribed;  and,  if  necessary,  may  direct 
the  adjournment,  or,  if  the  return  day  of  the  order  has  elapsed,  the  continuance 
of  the  proceedings  under  the  order,  until  after  the  return  of  the  warrant  and  his 
decision  thereupon. 

g  2489.  A  warrant,  issued  as  prescribed  in  the  last  two  sections  may  be  vacated 
or  modified,  as  prescribed  in  section  two  thousand  four  hundred  and  thirty -three 
of  this  act,  with  respect  to  an  order. 

g  2440.  Where  a  judgment  debtor  has  been  arrested  and  brought  before  a 
judge,  by  virtue  of  a  warrant,  issued  as  prescribed  in  this  article;  and  it  appears, 
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to  the  satisfaction  of  the  judge,  from  his  examination  or  other  proof,  that  there  is 
danger  that  he  will  leave  the  State,  or  conceal  himself,  and  that  he  has  propertj 
which  he  has  unjustly  refused  to  apply  to  the  satisfaction  of  the  judgment;  the 
judge  may  make  an  order  requiring  him  to  give  an  undertaking,  with  one  or 
more  sureties,  in  a  sum  fixed  and  within  a  time  specified  in  the  order,  to  the  effect 
that  he  will,  from  time  to  time,  as  the  judge  directs,  attend  before  the  judge,  or 
before  a  referee,  appointed  or  to  be  appointed  in  the  proceedings;  and  that  he 
will  not,  until  discharged  from  arrest  by  virtue  of  the  warrant,  dispose  of  any  of 
his  property,  which  is  not  exempted  from  seizure  by  section  two  thousand  four 
hundred  and  sixty-three  of  this  act.  If  he  fails  to  comply  with  the  order,  the  judge 
must,  forthwith,  by  warrant,  commit  him  to  prison,  there  to  remain  until  the  dose 
of  the  examination,  or  the  giving  of  the  required  undertaking;  except  that  the 
judge  may  direct  the  sheriff  to  produce  him,  from  time  to  time,  as  required  in 
the  course  of  the  proceedings. 

Form  for  Undertaking. 


Harrison  Snyder 

tigst. 
Solomon  Bates. 


Whereas,  A  warrant  was  issued  by  Hon.  Alton  B.  Parker,  Justice  of 
the  Supreme  Court,  etc.,  in  the  above-entitled  action  to  the  sheriff  of 
Ulster  county,  pursuant  to  section  2437  of  the  Code  of  Civil  Pro- 
cedure, requiring  the  said  sheriff  to  (state  requirement  of  warrant); 
and 

Whereas,  The  said  Solomon  Bates  had  been  arrested  and  brought 
before  said  justice; 

Whereas,  It  has  appeared  to  the  satisfaction  of  said  judge,  from  the 
examination  of  said  Solomon  Bates,  that  there  is  danger  that  he  will 
leave  the  State,  or  conceal  himself,  and  that  he  has  property  which 
he  has  unjustly  refused  to  apply  to  the  satisfaction  of  the  judgment 
mentioned  in  said  warrant,  and  an  order  has  theretipon  been  made  by 
said  judge  dated  July  5,  1886,  requiring  said  Solomon  Bates  to  give 
an  undertaking  within  the  time  specified  in  said  order: 

Now,  therefore,  we,  James  Klme,  of  the  city  of  Kingston,  mer- 
chant, and  George  Hanley,  of  the  town  of  Marbletown,  merchant,  do 
hereby  jointly  and  severally  undertake,  purauant  to  the  said  order 
and  to  the  provisions  of  section  2440  of  the  Code  of  Civil  Procedure, 
that  said  Solomon  Bates  will,  from  time  to  time,  as  the  said  jus- 
tice directs,  attend  before  said  justice  in  these  proceeding,  and  that 
he  will  not,  until  discharged  from  arrest  by  virtue  of  said  warrant, 
dispose  of  any  of  his  propertv  which  is  not  exempted  from  seizure  by 
section  2463  of  the  Code  of  Civil  Procedure. 

{Add  jusUficationy  acknowledgment  and  approval.) 

§  2441.  Upon  proof,  by  affidavit  or  other  competent  written  evidence,  to  the 
satisfaction  of  the  judge,  that  an  execution  against  property  has  been  issned, 
as  prescribed  in  section  two  thousand  four  hundred  and  fifty -eight  of  this  act, 
and  either  that  it  has  been  returned  wholly  or  partly  unsatisfied,  or  that  it  has 
not  been  returned;  and  also  that  any  person  or  corporation  has  personal  prox)erty 
of  the  judgment  debtor,  exceeding  ten  dollars  in  vahte,  or  is  indebted  to  him  in 
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a  sam  exceeding  ten  dollars;  the  judgment  creditor  is  entitled  to  an  order,  re- 
quiring that  person  or  corporation  to  attend  and  be  OKamined  concerning  the 
debt  or  other  property,  at  a  time  and  place  specified  in  the  order.  The  judge 
may,  in  his  discretion,  require  notice  of  the  subsequent  proceedings  to  be  given 
to  the  judgment  debtor,  in  such  a  manner  as  he  deems  just.  But  a  receiver  shall 
not  be  appointed  without  such  a  notice;  except  as  otherwise  prescribed  in  article 
second  of  this  title. 

The  case  of  Brett  v.  Browne^  1  Abb.  (N.  S.)  165,  seems  to  be  su- 
perseded as  to  the  necessity  for  proof  of  vahie  of  property  in  hands 
of  third  person  by  language  of  the  section  fixing  amount.  The 
affidavit  cannot  be  in  the  alternative,  that  the  third  person  has  prop- 
erty of  the  judgment  debtor,  or  is  indebted  to  him,  etc.  Davis  v. 
Henig^  65  How.  94 ;  Lee  v.  Heirherger^  1  C.  R.  38.  It  must  state 
the  county  in  which  the  person  sought  to  be  examined  resides,  or, 
if  a  noD-resident,  where  he  has  a  place 'of  business.  Foster  v. 
Pierce^  8  Abb.  407.  Tliis  section  seems  to  settle  the  question  that 
the  proceeding  is  independent  of  proceedings  against  the  debtor,  a 
controversy  which  m^ich  vexed  the  courts  under  the  old  Code.  Mc- 
Bride  v.  FoArmer^  Bank^  28  Barb.  470 ;  Graves  v.  Lahe^  12  id.  33 ; 
Kemp  V.  Harding^  4  id.  178.  The  aflidavit  need  not  show  that  the 
person  has  property  which  he  unjustly  refuses  to  apply,  etc.  Potts  v. 
Davidson,  1  How.  (N.  S.)  216.  In  People  v.  Jones^  1  Abb.  N.  C.  172, 
it  was  held  allegations  upon  information  and  belief  were  insufficient 
on  proceedings  for  contempt.  But  Miller  v.  Adams^  52  N.  Y.  409, 
is  authority  for  the  proposition  that  an  aflSdavit  that  the  person 
whose  examination  is  desired  has  property  of  the  judgment  debtor 
in  his  hands,  or  is  indebted  to  him,  as  the  deponent  is  advised  and 
believes,  is  sufficient  to  confer  jurisdiction  upon  the  jndge  to  grant 
the  order,  and  it  seems  that  such  an  affidavit  meets  all  the  require- 
ments of  the  section,  and  would  be  held  sufficient  to  sustain  the  or- 
der upon  a  direct  proceeding  to  set  it  aside- 
One  who  owes  money,  though  not  yet  payable,  may  be  summoned 
as  a  debtor  to  thQ  judgment  debtor.  Damis  v.  Sereig^  65  How. 
290.  A  third  person,  on  whom  the  order  is  served,  cannot  disre- 
gard the  order  on  the  ground  that  the  affidavit  on  which  it  was 
granted  was  insufficient.  He  must  move  to  set  it  aside.  Wilcox  v. 
Harris^  59  How.  262.  An  execution  creditor  of  a  municipal  cor- 
poration may  have  an  order  to  examine  a  person  indebted  to,  or 
having  funds  of,  defendant;  an  officer  of  such  corporation  having, 
funds  in  his  hands  may  be  examined.  Lowher  v.  Mayor ^  5  Abb. 
268.  Where  a  joint-stock  association  is  sued  in  the  name  of  its 
president  or  treasurer,  that  does  not  make  him  a  defendant.  He  is 
subject  to  be  examined  on  showing  him  to  be  indebted  to  the  asso- 
67 
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ciation.  Courtois  y.  Harrison^  13  How.  359.  Proceedings  may  be 
iDBtituted  for  the  examination  of  a  third  person  after  the  examina- 
tion of  the  debtor  has  ended  and  a  reoeiver  has  been  appointed. 
Lockwoodr.  WersteU^  15  Abb.  4d0,  ft.,  and  examination  may  proceed 
and  a  receiver  be  appointed,  though  an  attachment  has  issued  against 
all  the  judgment  debtor's  property.  Hanson  v.  Tripler^  3  Sandf. 
733.  But  a  receiver  of  a  foreign  corporation,  appointed  in  another 
State,  will  not  be  subjected  to  an  examination  or  required  to  pay 
over  moneys  due  a  judgment  debtor.  Smith  v,  McNamnara^  15 
Bun,  447.  A  bank  holding  funds  of  a  bankrupt  estate,  as  deposi- 
tory of  the  Bankrupt  Court  of  the  United  States,  was  held,  in  sup- 
plementary proceedings  upon  a  judgment  against  the  assignee,  not 
to  be  a  corporation  holding  funds  of  the  judgment  debtor  within 
the  provision.  Ha/oena  v.  National  Banky  4  Hun,  131.  The  sal- 
ary of  the  debtor  cannot  be  reached  by  service  of  an  order  on  his 
employer  the  day  before  it  is  due  and  payable.  First  National 
Bank  v.  Bea/rdsley^  8  Week.  Dig.  7.  The  rule  as  to  whether  or  not 
notice  shall  be  given  to  the  judgment  debtor  was  held  differently  in 
several  cases  under  the  former  Code.  Holmes  v.  Jorda/n^  15  Abb. 
410,  n*  /  DeComeau  v.  People^  7  Robt,  498  ;  Gibson  v.  Haggartyy 
37  N.  T.  555 ;  Lynch  v.  Johnson^  48  id.  27. 

Precedent  for  Affidavit. 
SUPREME  COURT. 


John  BmniHger 

ag9t. 

Joseph  Ho»g. 


County  op  Ulster,  ss.: 

John  Binninger,  of  said  county,  being  duly  sworn,  says  that  he  is 
the  above  plaintiff:  that  judgment  was  rendered  in  this  action  against 
said  Joseph  Hoag,  defendant  above  named,  on  the  24th  day  of  January, 
1887,  for  $500  damages,  and  $95.40  costs,  upon  the  judgment  debtor's 
personal  appearance  or  personal  service  of  the  summons  upon  him, 
and  the  judgment-roll  filed  and  judgment  docketed  on  that  day  in 
the  office  of  the  clerk  of  the  county  of  Ulster.  That  an  execution 
thereon  against  the  property  of  the  said  Joseph  Hoag  was  issued  and 
delivered  on  the  25th  day  of  January,  1887,  to  the  sheriff  of  the 
county  of  Ulster,  where  said  Joseph  Hoag  then  resided  and  still  re- 
sides, and  has  an  office  for  the  reorular  transaction  of  business  in  per- 
son at  Rosendale,  Ulster  county,  N.  Y.  (if  non-resident  erase  statement 
as  to  residence  and  add  in  blank  the  facts  required  by  section  2458). 
That  this  said  execution  has  been  returned  (add  in  blank  facts  re- 
quired by  section  2458).    That  such  return  was  made  within  ten  years 
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(if  not  returned  erase  this  clause).  That  no  previous  application  has 
been  made  for  the  order  asked  hereon.  That  Samuel  Jonnson,  of  the 
city  of  King8ton,Ul8ter  county,  N.  Y  .,has  property  of  said  Joseph  Hoag, 
ana  is  indebted  to  said  Joseph  Hoag  in  an  amount  exceeding  $10.  That 
said  Samuel  Johnson  resides  and  has  an  office  for  the  regular  transac- 
tion of  business  in  person  at  Kington  city,  said  county  (if  non-resident 
erase  statement  as  to  residence  and  add  in  blank  the  facts  required  by 
section  2458).  John  BiNXiKeEB. 

Subscribed  and  sworn  to  before  me,  | 
this  4th  day  of  June,  1887.  ) 

M.  8.  Decker,  Notary  Public. 

Precedent  for  Order, 
SUPREME  COURT. 

John  Binninger 
agst. 
Joseph  Hoag. 


It  appearing  to  me  by  the  affidavit  of  Joseph  Binninger,  that  judg- 
ment had  been  recovered  in  this  action  in  favor  of  said  Joseph  Bin- 
ninger, plaintiff  above  named,  a  gainst  said  Joseph  Hoag,  the  above  de- 
fendant, rendered  upon  the  judgment  debtor's  personal  appearance,  or 
personal  service  of  the  summons  upon  him  for  a  sum  not  less  than  $25 
exclusive  of  costs,  and  that  an  execution  against  the  property  of  the 
said  Joseph  Hoag,  the  judgment  debtor  in  tnis  action,  has  been  duly 
issued  to  the  sheriff  of  the  proper  county  upon  the  judgment  herein, 
and  has  been  returned  wholly  unsatisfied;  that  said  execution  was  so 
returned  within  ten  years;  and  that  Samuel  Johnson,  of  the  city  of 
Kingston,  Ulster  county,  N.Y.,  has  property  of  the  judgment  debtor, 
and  is  indebted  to  him  in  an  amount  exceeding  $10: 

I  do  hereby  order  and  require  the  said  Samuel  Johnson  to  appear 
before  Ashley  W.  Cooper,  hereby  appointed  a  referee  for  that  purpose, 
at  his  office,  60  Wall  strqet,  in  the  city  of  Kingston,  on  the  9tn  day  of 
June,  1887,  at  ten  o'clock  in  the  forenoon,  to  be  examined  and  answer 
concerning  the  same.  And  the  said  Joseph  Hoag  and  the  said  Samuel 
Johnson  are  hereby  severally  forbidden  and  enjoined  from  making  or 
suffering  any  transferor  other  disposition  of,  or  interference  with,  the 
property  of  said  Joseph  Hoag  not  exempt  from  levy  and  sale  by  virtue 
of  an  execution,  or  the  property  or  debt  concerning  which  said  Samuel 
Johnson  is  required  to  attend  and  be  examined,  until  further  direc- 
tion in  the  premises. 

Dated  the  Uh  day  of  JwnSy  1887. 

William  S.  Kekyon, 

Ulster  County  Judge. 

§  2442.  An  order,  reqairing  a  person  to  attend  and  be  examined,  made  pursu- 
ant to  any  provision  of  this  article,  mast  require  liim  so  to  attend  and  be  exam- 
ined, either  before  the  judge  to  whom  the  order  is  returnable,  or  before  a  referee 
designated  therein.  Where  the  examination  is  taken  before  a  referee,  he  must 
certify,  to  the  judge  to  whom  the  order  is  returnable,  all  the  evidence  and  the 
other  proceedings  taken  before  him. 
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§  2443.  At  any  stage  of  the  proceedings,  the  judge  to  whom  the  order  is  re- 
tamable  may,  in  his  discretion,  make  an  order,  directing  that  any  other  exami- 
nation, or  testimony,  be  taken  by,  or  that  a  question  arising  be  referred  to,  a 
referee,  designated  in  the  order.  Where  a  question  is  so  referred,  the  referee 
may  be  directed  to  report  either  the  evidence  or  the  facts. 

In  support  of  an  order  to  appear  before  a  referee,  it  will  be  pre- 
sumed that  there  was  an  order  appointing  a  referee.  Lewis  v.  Pen- 
field^  39  How.  490.  A  justice  of  the  Supreme  Court  may  appoint 
a  referee  to  hold  sessions  in  any  county  in  the  State.  He  need  not 
reside  in  the  county  of  the  party  to  be  examined,  or  where  the  ex- 
amination is  taken.  Bingham  v.  Diahrow^  37  Barb.  24 ;  Wilson  v. 
Andrews^  9  How.  39.  If  the  referee  dies  or  the  proceeding  fails 
for  any  reason,  the  judge  before  whom  the  proceedings  are  pending 
may  appoint  another  referee.  AUen  v.  Starring^  26  How.  57. 
Where  the  judge  made  an  order  substituting  another  i-eferee  in  place 
of  the  one  named  in  the  original  order,  and  directed  the  debtor  to 
appear  and  answer  before  him  at  a  time  and  place  stated^  it  was  held 
by  the  Court  of  Appeals  that  the  judge  had  power  to  make  the 
order,  and  whether  he  should  exercise  this  power  rested  in  his  dis- 
cretion, and  the  order  was  not  reviewable  there.  Pardee  v.  TUton^ 
83  N.  Y.  623.  The  referee  may  be  appointed  ex  partem  but  if  ob- 
jectionable, application  should  be  made  to  the  judge  who  appointed 
him,  to  vacate  the  order.  Conway  v.  Hitchins^  9  Barb.  378 ;  Hul- 
save?*  V.  WileSy  11  How.  446 ;  Tremain  v.  Richa>rdson^  68  N.  Y. 
617.  It  is  said  in  HoUister  v.  Spaffordy  3  Sandf.  742,  that  when  it 
becomes  evident  a  protracted  examination  is  likely  to  ensue  a  referee 
will  be  appointed.  In  practice  in  the  city  of  New  York,  a  referee  is 
appointed,  or  the  debtor  is  sworn  by  the  judge,  and  he  and  counsel 
retire  to  another  room  for  the  examination.  In  most  of  the  coun- 
ties the  county  judge  hears  the  examination,  the  creditor's  attorney 
taking  down  the  evidence.  When  the  judge  appoints  a  referee,  but 
does  not  name  the  time  or  place  for  hearing,  but  merely  directs  the 
debtor  to  appear,  as  required  by  the  referee,  the  referee  may  issue  a 
summons  for  his  appearance.  And  disobedience  thereto  is  a  con- 
tempt. Redmond  v.  Goldsmith^  2  Law  Bull.  19.  An  order  may 
direct  a  debtor  to  appear  before  a  referee  for  examination,  and  be- 
fore the  judge  on  the  Monday  succeeding  his  examination ;  on  that 
day  a  receiver  may  be  appointed,  whether  the  debtor  appears  or  not, 
and  if  he  fails  to  appear  he  may  be  put  in  contempt.  Sickles  v. 
HarUey^  4  Abb.  N.  C.  231.  In  proceedings  before  a  referee  discon- 
tinuance, or  the  imposition  of  costs,  should  not  be  had,  or  made  be- 
fore the  report  of  the  referee,  and  both  parties  should  have  notice 
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of  any  application  founded  on  the  report.  Kennedy  v.  NorcoU^  54 
How.  87.  A  referee  is  not  to  prosecute  the  inquiry,  but  to  take 
the  evidence  drawn  out  by  plaintiffs  counsel.  Korotowaky  v.  Leip- 
aig,  52  How.  410. 

§  2444.  Upon  an  esamlnation  under  this  article,  each  answer  of  a  partj  or  wit- 
ness examined  must  be  under  oath.  A  corporation  must  attend  by.  and  answer 
under  the  oath  of,  an  officer  thereof;  and  the  judge  may,  in  his  discretion,  specify 
the  officer.  Either  party  may  be  examined  as  a  witness,  in  his  own  behalf,  and 
may  produce  and  examine  other  witnesses,  as  upon  the  trial  of  an  action.  The 
judge  or  referee  may  adjourn  any  proceedings,  under  this  article,  from  time  to 
time,  as  he  thinks  proper. 

The  debtor  must  appear  in  person  before  the  judge  or  referee,  and 
mere  presence  is  not  sufficient  if  he  does  not  answer  when  called. 
People  V.  WUgiLs^  5  Den.  58.  Either  party,  in  the  absence  of  the 
other,  must  wait  a  reasonable  time,  and  where  the  debtor  failed  to 
wait  a  reasonable  time  for  the  judge,  it  was  held  the  injunction  or- 
dered remained  valid.  Reynolds  v.  MoElhone^  20  How.  454.  The 
attendance  of  a  witness  is  properly  procured  by  a  subpoena,  issued 
out  of  the  court  in  which  the  judgment  is  obtained,  and  disobedi- 
ence to  such  subpoena  should  be  tried  and  punished  by  the  court. 
People  V.  Dutcher,  3  Abb.  (N.  S.)  151. 

A  witness  appearin^^  and  being  examined  is  bound  to  answer 
proper  questions  whether  he  has  been  subpoenaed  or  not.  People 
V.  Marston,,  18  Abb.  267.  Leading  questions  to  the  debtor  are 
allowable.  Coming  v.  TookeVy  5  How.  17.  The  debtor  may  be 
cross-examined  on  his  own  behalf.  Let'oy  v.  Halaey^  1  Duer,  589 ; 
Sanford  v.  Carr,  2  Abb.  462. 

The  provisions  of  the  statute  are  intended  to  give  authority  for  a 
fall  and  complete  examination  of  the  debtor  concerning  the  amount 
and  value  of  his  property,  as  well  as  to  any  disposition  he  has  made 
or  attempted  to  make  of  it.  The  creditor  is  entitled  to  examine  his 
debtor  once  as  fully  as  may  be.  Forbes  v.  WUlardy  37  How.  193 ; 
S.  C,  54  Barb.  520 ;  Canavan  v.  McAndrew,  20  Hun,  46.  Where 
a  witness  having  been  served  with  a  suhposna  duces  tecum  refused 
to  produce  certain  papers  on  the  ground  that  they  related  to  his 
private  aflEairs,  it  was  held  that  it  was  for  the  court,  on  inspection, 
to  decide  as  to  the  relevancy  and  materiality  of  the  papers,  that  the 
creditor  may  make  searching  inquiry,  and  that  an  interested  witness 
should  be  strictly  dealt  with.  Champlin  v.  Stoddard^  17  Week. 
Dig.  76.  Where  it  appears  upon  an  examination  th^t  a  judgment 
creditor  has  transferred  property  to  a  witness,  the  latter  is  bound  to 
answer  all  questions  touching  the  transfer,  and  seeking  for  inf orma- 
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tion  bearing  upon  the  question  whether  such  transfer  was  for  a  good 
consideration,  and  was  honest  or  fraudulent,  and,  upon  his  rcf  asal 
to  answer,  he  is  liable  to  be  panished  as  for  a  contempt.  Lathrop 
V.  Glapp^  40  N.  T.  328.  If  a  third  person,  on  examination,  deny 
his  indebtedness  to  the  judgment  debtor,  the  power  of  the  court  is 
at  an  end,  except  to  forbid  him  to  transfer  any  interest  until  the  ap- 
pointment of  a  receiver.  The  party  cannot  be  compelled  to  make 
a  more  particular  and  specific  answer.  Tomphina  Co.  Bank  v, 
Trappj  21  How.  17.  The  defendant  cannot  be  compelled  to  sub- 
scribe his  name  to  the  referee^s  minutes  of  his  testimony  if  they 
<?ontain  a  statement  which  is  not  strictly  true,  even  though  its  falsity 
be  shown  by  a  supplementary  entry  in  the  minutes.  If  incorrect, 
the  defendant  is  entitled  to  have  them  corrected  to  conform  to  his 
testimony.  ^  Sherwood  v.  Dolan,  14  Hun,  191.  The  referee  tnay 
allow  corrections  to  be  made  to  the  minutes  after  they  are  signed. 
Coming  v.  TooJcer^  5  How.  16. 

An  examination  in  supplementary  proceedings  of  a  debtor  who 
has  made  a  general  assignment  should  not  be  confined  to  property 
acquired  since  the  assignment.  It  may  include  an  inquiry  concern- 
ing his  property,  legal  or  equitable,  including  property  transferred 
to  another  with  apparent  intent  to  hinder,  delay  or  defraud  cred- 
itors. Sdigmcm  v.  WaUach^  16  Abb.  N.  0.  317;  Schneider  v. 
Altman,  id.  312.  It  seems  the  rule  is  different  where  an  action  has 
been  brought  to  set  aside'  the  assignment.  ScJdoss  v.  WaUdch^  16 
Abb.  N.  C.  819,  n.  ;  Bacon  v.  Goldsmith^  1  City  Ct.  462.  And,  if 
the  examining  creditor  has  recognized  the  assignment,  by  proving 
his  claim  against  the  debtor,  he  cannot  examine  as  to  matters  prior 
to  the  assignment.  Wilson  Bro,  Go,  v.  Daggett^  9  Civ.  Pro.  408. 
On  an  examination  in  supplementary  proceedings,  the  creditor  is 
not  deprived  of  his  right  to  a  complete  discovery  of  the  facts  by  a 
claim  of  a  witness  that  he  is  the  owner,  by  purchase,  of  the  property 
sought  to  be  reached.  The  creditor  may  still  show,  if  possible,  that 
the  purchase  was  not  made  in  good  faith.  Mechanics  and  71  Bank 
V.  Healy,  14  Week.  Dig.  129 ;  affirmed,  89  N.  Y.  605.  It  is  not 
necessary  to  swear  the  debtor  or  witness  a  second  time  on  an  ad- 
journed examination.  Hudson  v.  Plets^  11  Paige,  180.  The  power 
of  the  referee  to  examine  further  is  spent  on  making  his  report. 
Ott^s  Case^  2  Abb.  457.  But  a  judge  has  power  to  compel  a  fur- 
ther examination  even  after  a  receiver  is  appointed.  People  v.  Mead^ 
29  How.  360.  It  is  no  ground  for  ert;aying  supplementary  proceed- 
ings that  a  creditor's  bill  is  pending  between  the  parties. 
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The  debtor  may  be  inquired  of  as  to  the  sources  whence  he  ac- 
quired his  property.  Forbes  v.  WUlardy  54  Bar^b.  SBO.  In  pro- 
ceedings against  a  third  party,  the  question  of  rights  of  the  parties 
cannot  be  determined.  Dickinson  v.  Onderdonkj  18  Hun,  479. 
But  the  inquiry  extends  to  all  property  in  the  hands  of  such  third 
party.  Brown  v.  Morgan^  3  Edw.  Ch.  278.  An  attoraey  will  not 
be  compelled  to  disclose  information  he  has  obtained  from  a  judg- 
ment debtor  in  his  professional  capacity.  Oraham  v.  People^  68 
Barb.  483  ;  Bank  of  Utica  v.  Mersereau^  3  Barb.  Ch.  598 ;  Bacon 
V.  Frisbie^  80  N.  T.  394.  A  party  or  witness  may  he  required  to 
prodnce  books  and  papers  on  the  hearing.  Prvden  v.  TaV/mom,^  6 
Civ.  Pro.  360;  Holmes  et  al,  v.  Stietz^  id.  362;  Champlin  v.  Stod- 
dard, 17  Week.  Dig.  76 ;  Bacon  v.  FrisUe,  80  N.  T.  394.  A  sub- 
poena in  supplementary  proceedings  before  a  referee  must  be  isaaed 
under  the  hand  of  the  referee.  People  v.  Bale,  2  Week.  Dig.  275.  It 
is  said,  in  Knowles  v.  DeLazare,  8  Civ.  Pro.  386 ;  distinguishing  Peo- 
ple V.  Butcher^  3  Abb.  (N.  S.)  157,  that  a  witness  should  be  subpoe- 
naed to  attend  in  supplementary  proceedings  under  seetion  863,  and  a 
subpoena  in  the  usual  form,  signed  by  the  clerk,  is  insufficient. 
Under  the  provisions  of  section  843,  a  referee  in  supplementary 
proceedings  has  power  to  administer  an  oath  to  a  judgment  debtor. 
So  held  in  overruling  demurrer  to  an  indietrneut  for  perjury. 
Abbott's  Annual,  1886,  p.  339.  The  judgment  debtor,  by  appear- 
ing and  going  on  with  examination,  waives  all  but  jurisdictional 
defects  in  the  proceeding.  Utica  Bank  v.  BueUy  17  How.  498.  A 
commission  cannot  issue  out  of  the  State  to  take  the  deposition  of  a 
witness  in  these  proceedings.  Graham  v.  CoVburn,  14  How.  62 ; 
MorrM  v.  Hey,  24  id.  48.  The  referee  has  no  right  to  adjourn 
the  proceedings  indefinitely  without  the  consent  of  the  debtor,  but 
he  should  require  plaintiff  to  proceed  with  all  reasonable  diligence. 
Hudson  v.  Pleis,  11  Paige,  180.  The  referee  has  power,  however, 
the  same  as  a  master  in  chancery  had,  as  a  necessary  incident  to  the 
examination,  and  he  may  adjourn  the  proceedings  from  time  to 
time  against  the  objection  of  the  debtor.  Kaufman  v.  Throbslier, 
10  Hun,  488.  See  Mason  v.  Lee,  23  How.  466 ;  aod  AUen  v.  /SS^ar- 
ring,  26  id.  57;  Ammidon  v.  Walcott,  15  Abb.  314;  Reynolds  v. 
McElhene,  20  How.  454 ;  Johnson  y.TuULe^  17  Abb.  315 ;  Parker  v. 
Hunt,  15  id.410,fi.,  as  to  adjouroments  and  what  constitutes  a  valid 
adjournment.  The  parties  may  adjourn  by  consent.  Squire  v. 
Toung,  1  Bosw.  690 ;  PeopU  v.  OUmr,  66  Barb.  570. 

§  2446.  Unless  tlie  parties  expressly  waive  the  referee's  oath,  a  referee,  ap- 
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pointed  as  prescribed  in  this  article,  must,  before  entering  upon  an  examination 
or  taking  testimony,  subscribe  and  take  an  oath  that  he  will  faithfully  and  fairly 
discharge  his  duty  upon  the  reference,  and  make  a  just  and  true  report,  accord- 
ing to  the  best  of  his  understanding.  The  oath  may  be  administered  by  an  offi- 
cer designated  in  section  eight  hundred  and  forty-two  of  this  act,  and  must  be  re- 
turned to  the  judge  with  the  report  or  testimony. 

§  2446.  At  any  time  after  the  commencement  of  a  special  proceeding  author- 
ized by  this  article,  and  before  the  appointment  of  a  receiver  therein,  or  the  ex- 
tension of  a  receivership  thereto,  the  judge,  by  whom  the  order  or  warrant  was 
granted,  or  to  whom  it  is  returnable,  may,  in  his  discretion,  upon  proof  by  affi- 
davit, to  his  satisfaction,  that  a  person  or  corporation  Is  indsbted  to  the  judgment 
debtor,  and  upon  such  a  notice,  given  to  such  persons,  as  he  deems  just,  or  with- 
out notice,  make  an  order  permitting  the  person  or  corporation  to  pay  to  a  sheriff 
designated  in  the  order,  a  sum  on  account  of  the  alleged  indebtedness,  not  ex- 
ceeding the  sum  which  will  satisfy  the  execution.  A  payment  thus  made  is,  to 
the  extent  thereof,  a  discharge  of  the  indebtedness,  except  as  against  a  transferee 
from  the  judgment  debtor,  in  good  faith  and  for  a  valuable  consideration,  of 
whose  rights  the  person  or  corporation  had  actual  or  constructive  notice  when  the 
payment  was  made. 

§  2447.  Where  it  appears,  from  the  examination  or  testimony  taken  in  a  special 
proceeding  authorized  by  this  article,  that  the  judgment  debtor  has,  in  his  pos- 
session or  under«his  control,  money  or  other  personal  property  belonging  to  him; 
or  that  one  or  more  articles  of  personal  property,  capable  of  delivery,  his  right 
to  the  possession  whereof  is  not  substantially  disputed,  are  in  the  possession  or 
under  the  control  of  another  person,  the  judge,  by  whom  the  order  or  warrant 
was  granted,  or  to  whom  it  is  returnable,  may,  in  his  discretion,  and  upon  such 
a  notice,  given  to  such  persons  as  he  deems  just,  or  without  notice,  make  an  or- 
der directing  the  judgment  debtor  or  other  person  immediately  to  pay  the  money, 
or  deliver  the  articles  of  personal  property  to  a  sheriff  designated  in  the  order, 
unless  a  receiver  has  been  appointed  or  a  receivership  has  been  extended  to 
the  special  proceeding,  and  in  that  case  to  the  receiver. 

Under  this  section  the  court  is  authorized,  on  the  examination  of 
a  third  party,  to  direct  sucU  person  to  pay  over  any  money  or  prop- 
erty which  he  may  have  in  his  hands  belonging  to  the  judgment 
debtor,  where  there  is  no  substantial  dispute  touching  the  possession 
or  ownership  of  the  property.  Bauer  v.  Betz^  4  State  Kep.  92. 
The  question  is  whether  the  defendant  has  any  property  in  his  pos- 
session or  under  his  control  at  the  time  of  the  commencement  of  the 
proceedings ;  to  make  the  order  without  proof  of  ability  to  comply 
would  be  reviving,  in  another  form,  imprisonment  for  debt.  The 
Columbian  Institute  v.  Cregan,  3  State  Rep.  287.  The  statute 
does  not  authorize  the  judge  to  order  the  application  toward  the 
payment,  or  the  delivery  or  transfer  to  the  receiver  for  such  purpose, 
of  any  but  personal  property.     Smith  v.  Tozer^  3  State  Rep.  363. 

§  2448.  If  the  sheriff  to  whom  money  is  paid,  or  other  property  is  deliv- 
ered,  pursuant  to  an  order  made  as  prescribed  in  either  of  the  last  two  sections, 
does  not  then  hold  an  execution  upon  the  judgment  against  the  property  of  the 
judgment  debtor,  he  has  the  same  rights  and  powers,  and  is  subject  to  the  same 
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daties  and  liabilities,  with  respect  to  the  money  or  property,  as  if  the  money  had 
been  collected  or  the  property  had  been  levied  npon  by  him  by  virtue  of  such  an 
execation,  except  as  otherwise  prescribed  in  the  next  section. 

§  2449.  After  a  receiver  has  been  appointed  or  a  receivership  has  been  extended 
to  the  special  proceeding,  the  judge  must,  by  order,  direct  the  sheriff  to  pay  the 
money  or  the  proceeds  of  the  property,  deducting  his  fees,  to  the  receiver;  or,  if 
the  case  so  requires,  to  deliver  to  the  receiver  the  property  in  his  hands.  But  if 
it  appears,  to  the  satisfaction  of  the  judge,  that  an  order  appointing  a  receiver  or 
extending  a  receivership  is  not  necessary,  he  may,  by  an  order  reciting  that  fact, 
direct  the  sheriff  to  apply  the  money  so  paid,  or  the  proceeds  of  the  property  so 
delivered,  upon  an  execution  in  favor  of  the  judgment  creditor,  issued  either 
before  or  after  the  payment  or  delivery  to  the  sheriff. 

§  2450.  Where  money  is  paid,  or  property  is  delivered,  as  prescribed  in  the  last 
four  sections,  and  afterward  the  special  proceeding  is  discontinued  or  dismissed, 
or  the  judgment  is  satisfied  without  resorting  to  that  money  or  property,  or  a  bal- 
ance of  the  money,  or  of  the  proceeds  of  the  property,  or  a  part  of  the  property 
remains  in  the  sheriff's  or  the  receiver's  hands  after  satisfying  the  judgment  and 
the  costs  and  expenses  of  the  special  proceeding,  the  judge  must  make  an  order, 
directing  the  sheriff  or  receiver  to  pay  the  money  or  deliver  the  property  so  re- 
maining in  his  hands,  to  the  judgment  debtor,  or  to  such  other  person  as  appears 
to  be  entitled  thereto,  upon  payment  of  his  fees  and  all  other  sums  legally  charge- 
able against  the  same. 

The  decisions  bearing  on  these  sections  are  mainly  under  the  old 
Clode,  and  the  revisers,  in  reporting  substantially  the  scheme  finally 
adopted  by  their  original  draft,  state  that  they  are  proposed  as  a  sub- 
stitute for  sections  293  and  297.  They  add  the  following:  "  The 
practical  utility  of  both  these  sections  has  been  so  narrowed  if  not 
destroyed  by  the  adjudications  thereunder  that  they  should  no  longer 
be  suffered  to  remain  in  the  statute  book ;  for  they  have  become 
more  than  snares  into  which  ignorant  persons  may  be  entrapped  to 
their  serious  damage  by  inexperienced,  careless  or  unscrupulous  at- 
torneys. With  respect  to  section  293,  it  was  held  in  Robinson  v. 
WeekSj  6  How.  161 ;  Richardson  v.  Ainaworth,  20  id.  521,  and 
Lyman  v.  Ca/rimrighty  3  E.  D.  Smith,  117,  that  any  payment  made 
thereunder  is  at  the  risk  of  the  person  who  makes  it,  who  is  not 
protected  if  the  judgment  debtor  has  parted  with  the  demand,  al- 
though he  acted  in  good  faith  and  without  notice  of  the  transfer. 
This  ruling  appears  to  proceed  upon  the  ground  that  the  statute  uses 
the  expression  '  any  person  indebted  to  the  judgment  debtor,' 
whereas  it  is  said  that  if  the  judgment  debtor  parted  with  the  de- 
mand the  person  making  the  payment  was  then,  notwithstanding  his 
want  of  notice,  indebted  to  the  transferee,  and  not  to  the  judgment 
debtor.  As  a  similar  expression  is  used  in  section  297  it  would  ap- 
pear that  the  same  result  would  follow  where  money  was  paid  pur- 
suant to  an  order  made  under  that  section.  Still  it  has  been  held  in 
68 
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the  courts  of  original  juriediction  that  an  order  made  under  that 
section  protects  the  person  who  obejs  it ;  and  this  ruling  has  been 
followed  by  the  Court  of  Appeals  to  a  qualified  extent  in  Gibson  v. 
Haggerty^  37  N.  Y.  555.  But  the  prevailing  opinion  in  the  latter 
case  condetnned,  in  forcible  language,  the  charaoter  of  the  proceed- 
ings then  under  review  ;  and,  inasmuch  as  the  more  recent  decisions 
of  the  same  court  hold  that  under  similar  circumstances  the  judge 
who  made  the  order  has  no  power  to  enforce  it  (and  perhaps,  infer- 
entially,  that  he  has  no  power  to  make  it)  ;  its  effect  as  a  protection 
to  tlie  person  obeying  it  may  still  be  regarded  as  an  open  question. 
The  decisions  referred  to  arose  upon  the  much  vexed  question  re- 
specting the  nature  of  the  '  property '  to  which  section  297  applies ; 
and,  apparently,  the  conflict  of  opinion  has  been  prolonged  by  a 
disagreement  upon  that  point  between  the  Court  of  Appeals  and 
the  Commission  of  Appeals,  for  Lynch  v.  Johnson^  48  N.  T.  27, 
decided  by  the  commission  in  September,  1871,  clearly  holds  that 
section  297  applies  to  a  debt  due  to  the  judgment  debtor;  while 
West  Side  Bank  v.  Pugaley^  47  N.  T.  368,  decided  by  the  court 
January,  1872,  holds  that  it  is  confined  to  ^  goods  or  specific  prop- 
erty.' Probably  the  latter  case,  as  it  reflects  the  opinion  of  the  per- 
manent court,  will  ultimately  prevail.  But  under  this  construction 
section  297  is  of  little  more  utility  than  section  293,  for  the  property 
to  which  the  coui*t  holds  it  is  confined,  can  be  reached  by  execution. 
The  scheme  which  we  propose  to  substitute  for  that  whidii  has,  we 
think,  resulted  in  a  failure  may  not  be  the  best,  but  it  is,  we  think, 
practicable,  and  it  preserves  all  the  features  of  the  original  scheme 
whicli  it  is  expedient  to  retain,  and  avoids  the  mistakes  of  the  latter.'' 
It  will  thus  be  seen  that  the  adjudicated  cases  cannot  be  relied  on 
to  interpret  the  language  of  the  Code  as  it  now  stands,  bo-t  that  by 
reason  of  the  numerous  changes  explained  at  length  by  the  commis- 
sioners, great  care  must  be  exercised  by  the  practitioner  in  relying 
upon  adjudications  before  the  enactment  of  the  present  sections. 
Many  of  the  decisions  are  rendered  entirely  obsolete,  while  .the  rules 
laid  down  in  others  are  embodied  in  the  text.  A  brief  resiua^  only  of 
the  authorities  will  be  given.  It  was  held  under  the  then  existing 
provisions  that  the  payment  to  a  third  person  was  no  protection 
against  a  honafide  assignee  or  claimant.  Richardson  v.  Ainsworth^ 
20  How.  521 ;  Robinson  v.  Weeks^  6  id.  561 ;  Adams  v.  Wdsh^  43 
N.  Y.  Super.  52 ;  Countryman  v.  JBoyer^  3  How.  386 ;  H'use  v. 
Guyot,  3  T,  &  C.  790 ;  Ball  v.  Ol^iey,  65  Barb.  27 ;  Bishop  v. 
Garcia,  14  Abb.  (N.  S,)  69 ;  Duffidd  v.  Bortan,  73  N.  T.  218. 
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The  burden  was  on  the  party  paying  to  show  that  there  was  a  judg- 
ment. Hmidly  v.  Greene^  15  Barb.  601.  The  payment  was  re- 
garded as  money  paid  to  the  use  of  the  judgment  debtor,  and 
could  be  set  up  as  a  counter  claim.  Calkins  v.  Packer^  21  Barb- 
275.  The  payment  was  said  to  be  valid,  although  no  notice  was 
given  to  the  judgment  debtor.  Oibacni  v.  Haggerty^  37  N.  Y.  555. 
It  was  held  in  Lynch  v.  Johnson^  48  id.  27,  that  payment  or  liability 
to  pay  in  pursuance  of  such  an  order  was  a  defense  to  the  debtor  in 
an  action  against  him  by  his  creditor,  or  by  an  assignee  who  is  not 
shown  to  be  a  honafide  purchaser  for  value  of  the  claim  prior  to  the 
accruing  of  the  judgment  creditor's  lien  by  these  proceedings.  The 
provisions  applied  only  to  money  due  at  the  time  of  obtaining  the 
order.  Stewart  v.  Foster^  1  Hill,  505  ;  Potter  v.  Zot/?,  16  How. 
549 ;  AtkinBon  v.  Sewme^  11  Abb.  (N.  S.)  384;  Caton  v,  Southwell^ 
13  Barb.  335  ;  Sands  v.  lidberts^  8  Abb.  343.  It  does  not  apply  to 
a  right  of  action  for  a  tort  or  even  a  verdict  therefor.  Davenport 
v.  Ludhw^  4  How.  337  ;  Ten  Broeck  v.  Sloo^  15  id.  28.  But  when 
judgment  is  perfected  it  may  be  paid  to  the  sheriff.  MaUory  v, 
Norton^  21  Barb.  424.  An  interest  in  a  patent  may  be  reached 
under  this  proceeding.  Barnes  v.  Morgan^  3  Hnn,  703  ;  OiUett  v. 
Bate^  86  N.  T.  87.  As  may  a  dower  right.  Payne  v.  Becker^  87 
id.  153 ;  Moak  v.  Coats^  33  Barb.  498  ;  Stewart  v.  JUcMartin^  5 
id.  438.  Also  an  estate  by  the  curtesy.  Beamish  v.  Tloyt^  2  Robt. 
307.  A  seat  in  the  New  York  Stock  Exchange,  or  in  the  New 
York  Cotton  Excliange,  is  property,  and  passes  to  a  receiver,  who 
has  a  right  to  redeem  the  seat  when  it  has  been  pledged  by  the 
debtor  as  collateral.  Bittenhand  v.  Baggett^  4  Abb.  N.  C.  67 ; 
Sewell  V.  Jones^  61  How.  54;  Grocers*  Bank  \, Murphy^  10  Daly,  168; 
Powell  V.  Waldron^  89  N.  Y.  328.  Property  without  the  State  is 
held  liable  under  tliis  proceeding.  Fenner  v.  Savhom^  37  Barb. 
610;  Sickels  v.  Hanly^  4  Abb.  N.  C.  231.  See,  however,  Ten 
Broeck  v.  SloOy  2  Abb.  234 ;  Ball  v.  Goodenough,  37  How.  479. 
The  alimony  directed  to  be  paid  in  divorce  proceedings  may  be 
reached,  Stevenso7i  v.  Stevenson^  34  Hun,  157.  The  proceeds  of 
insurance  on  the  life  of  a  husband,  after  they  have  been  deposited 
in  bank  by  the  wife,  may  be  ordered  paid  over.  Crosby  v.  Stephan^ 
32  Hun,  478 ;  appeal  dismissed,  97  N.  Y.  606.  It  is  said  in  Sergeant 
V.  BenneU.  3  How.  (N.  S.),  that  moneys  received  by  the  widow  of 
a  policeman  from  the  pension  fund  cannot  be  reached  either  before 
or  after  it  reaches  her  hands.  The  earnings  of  a  judgment  debtor, 
not  exempted  by  section  2463,  can   be  reached.     Tripp  v.  ChUds^ 
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14  Barb.  86 ;  contra,  Albright  v.  Kempton^  4  Civ.  Pro.  16.  What- 
ever property  can  be  reached  by  a  creditor's  bill  can,  it  seems,  be 
reached  by  these  proceedings.  Barnes  v.  Morgan^  3  Hun,  703. 
Salary  of  an  oflBcerof  a  manicipal  corporation,  lying  in  the  treasury, 
caunot  be  reached.  Waldman  v.  O^DonneU,  57  How.  215  ;  Gcle' 
man  Institute  v.  (Jregan^  11  Civ.  Pro.  108 ;  Hemmeyy.  Oedney^  57 
How.  217.  Pension  money  is  exempt  from  seizure.  Wildrick  v. 
De  Vinneyj  18  Week.  Dig.  355 ;  StockweU  v.  National  Ba/nk^  36 
Hnn,  583 ;  Burgett  v.  Fancher^  35  id.  647.  See,  however,  Yovr- 
mans  v,  BoomhoweTj  3  T.  &  C.  21.  In  Matter  of  Castle^  2  N.  Y. 
State  Rep.  362,  it  was  held  that  where  funds  were  deposited  by  the 
order  of  the  court  in  partition  the  assignee  of  the  debtor  and  the 
receiver  must  try  the  issue  as  to  right  to  the  property  in  an  action. 
Earnings  or  money  acquired  after  service  of  the  order  cannot  be 
reached  by  order.  Fischer  v.  Leseherg^  Abbott's  Annual,  1884,  p. 
305.  In  order  to  ascertain  whether  there  is  a  surplus  arising  out  of 
trust  estate  an  action  is  necessary.  Ma/nning  v.  Evans,  19  Hun, 
500.  Insurance  moneys  on  household  furniture  cannot  be  reached 
during  a  reasonable  time  to  allow  the  debtor  to  replace  them. 
Cooney  v.  Cooney,  65  Barb.  524.  After  the  amount  necessary  to 
satisfy  the  claims  of  the  receiver  have  been  paid  the  debtor  is  rein- 
stated in  his  rights  as  to  the  property.  Laniga/n  v.  The  Mayor^  70 
N.  T.  454.  The  proceeding  is  limited  to  reaching  property  of  the 
debtor  in  his  possession,  or  in  the  possession  of  others  conceded  to 
be  his.  Stewart  v.  Foster^  1  Hill,  505 ;  Winters  v.  McCarthy^  2 
Abb.  N.  C.  357  ;  Peters  v.  Kerr^  26  How.  3  ;  HaU  v.  McMahony 
10  Abb.  103.  Where  the  defendant  is  in  possession  of  property 
which  is  claimed  to  belong  to  the  wife  the  order  cannot  be  made. 
Sackett  v.  Newton^  10  How.  560.  The  judge  cannot  try  and  deter- 
mine conflicting  claims.  Robeson  v.  Ford^  3  Edw.  441 ;  Stewart  v. 
Foster,  1  Hill,  505 ;  People  v.  King^  9  How.  97 ;  Joyce  v.  HoU 
brook^  7  Abb.  338 ;  TeCLer  v.  Ram,daU,  26  How.  155 ;  Rodman  v. 
Henry,  17  N.  Y.  482.  The  title  must  be  settled  in  an  action  to  be 
brought  by  the  receiver.  Barnard  v.  Kdbbe,  54  N.  Y.  516 ;  Teller 
v.  Randall,  40  Barb.  242 ;  Locke  v.  Mahbett,  2  Keyes,  457  ;  West 
Side  Bank  v.  Pugsly,  47  N.  Y.  368.  But  the  person  claiming  the 
property  may  be  restrained  from  paying  over.  Maurice  v.  Smith, 
5  Week.  Dig.  255.  The  order  to  apply  the  property  may  be  in  the 
alternative  that  defendant  pay  over,  or  an  attachment  issue.  Grouse 
V.  Wheeler,  33  How.  337.  A  debtor  who  has  mortgaged  chattels 
by  a  mortgage  payable  on  demand,  cannot  be  ordered  to  deliver  the 
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property  to  a  receiver.  Oriawold  v.  Tompkins^  7  Daly,  214.  It  was 
held  the  judge  could  not  direct  property  to  be  paid  over  to  the 
creditor ;  that  there  should  be  a  levy  aud  sale  under  execution,  or  a 
receiver.  DicJcinaon  v.  Onderdonk^  18  Hun,  479.  The  order  for 
a  third  person  to  pay  over  should  never  be  made  where  the  indebt- 
edness or  its  amount  is  either  disputed  or  uncertain.  Sanford  v. 
MosieTy  13  How.  137 ;  Alexander  v.  Biohardson^  7  Robt.  63 ; 
People  V.  HulJmri^  5  How.  446 ;  OrassmuGk  v.  Richarda^  2  Abb.  N. 
C.  359 ;  Uentz  v.  McOehee,  1  Law  Bull.  3  ;  Corning  v.  Tooker,  5 
How.  16  ;  MoUer  v.  Wellsy  29  Hun,  587.  As  to  how  far  the  former 
statute  protected  one  who  paid  over  under  the  order,  see  Oibson  v. 
Haggerty^  37  N.  Y.  555 ;  Lee  v.  Delehanty,  25  Hun,  197  ;  OlenviUe 
Woolen  Co,  v.  Ripley ^  43  N.  T.  206 ;  Roy  v.  Baucus^  43  Barb. 
310 ;  Waldheim  v.  Bender^  36  How.  181 ;  Matter  of  Livingston^ 
27  Hun,  607 ;  Schrauth  v.  Dry  Dock  Savings  Bank,  86  N.  Y.  390  ; 
WHg/U  V.  Cabot,  89  id.  570.  It  was  held  in  Adams  v.  Welsh,  43 
N.  Y.  Super.  52 ;  Bakei*  v.  Kenworthy,  41  N.  Y.  215,  that  a 
sherifiE  who  received  money  on  one  execution  was  not  authorized  to 
apply  it  on  another  execution  in  his  hands  against  the  plaintiff  in 
the  former  suit.  On  a  motion  for  an  order  directing  a  third  party 
to  pay  to  the  judgment  creditor,  it  was  held  that  there  was  no  au- 
thority for  such  an  appUcation.  Birnbaum  v.  Thompson,  5  Law 
Bull.  30. 

g  2451.  The  judge  by  whom  the  order  or  warrant  was  granted,  or  to  whom  it  is 
returnable,  may  make  an  injunction  order,  restraining  any  person  or  corporation, 
whether  a  party  or  not  a  party  to  the  special  proceeding,  from  making  or  suffer- 
ing any  transfer  or  other  disposition  of,  or  interference  with,  the  property  of  the 
judgment  debtor,  or  the  property  or  debts  concerning  which  any  person  is  re- 
quired to  attend  and  be  examined,  until  further  direction  in  the  premises.  Such 
an  injunction  order  may  be  made  simultaneously  with  the  order  or  warrant  by 
which  the  special  proceeding  is  instituted,  and  upon  the  same  papers;  or,  after- 
ward, upon  an  affidavit,  showing  sufficient  grounds  therefor.  The  judge  or  the 
court  may,  as  a  condition  of  granting  an  application  to  vacate  or  modify  the  in- 
junction order,  require  the  applicant  to  give  security,  in  such  a  sum  and  in  such 
a  manner  as  justice  requires. 

Tliis  section,  as  it  now  stands,  seems  to  change  the  rule  laid  down 
in  Green  v.  Bullard,  8  How.  313,  to  the  effect  that  the  order  in 
this  proceeding  is  not  an  injunction.  The  details  are  much  fuller 
than  those  of  section  299  of  the  old  Code,  for  which  it  is  a  substi- 
tute. A  judgment  debtor  who  has  been  served  with  an  order  for 
appearance  and  examination  in  proceedings  supplementary  to  execu- 
tion, which  forbids  him  from  transferring  any  of  his  property  until 
further  directions,  is  not  guilty  of  contempt  in  applying  his  earn- 
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ings  for  services  rendered  within  sixty  days  before  the  commence- 
ment of  the  proceedings  to  the  support  of  his  family.  The  Code 
of  Civil  Procedure  does  not  authorize  any  interference  with  such 
earnings,  and  it  is  not  necessary  for  the  debtor  to  secure  permission 
of  the  court  or  judge  before  making  such  application.  The  pro- 
vision of  the  Code  that  the  facts  constituting  the  exemption  shall 
be  made  to  appear  by  the  oath  of  the  debtor  or  otherwise,  is  an- 
swered by  putting  upon  the  debtor  the  burden  of  justifying  the  use 
of  his  earnings  when  called  upon  to  transfer  the  money  to  the  sheriff 
or  receiver.  Ha/ncock  v.  Sears^  93  N.  T.  79 ;  reversing  29  Hun,  96, 
and  overruling  Newell  v.  Cutler^  19  id.  74.  Where,  in  proceedings 
supplemental  to  execution,  an  order  is  issued  restraining  a  third  per- 
son from  disposing  of  property  belonging  to  the  judgment  debtor 
"  until  further  order  in  the  premises,"  an  order  appointing  a  re- 
ceiver is  such  further  order;  it  is  the  final  order  in  the  proceed- 
ings, and  any  restraint  thereafter  desired  should  be  inserted  in  that 
order.  People  v.  RandaU^  73  N.  Y.  416.  An  injunction  restrain- 
ing executors  from  applying  the  proceeds  of  a  trust  to  the  use  of 
the  cestui  qvs  trugt  is  improper.  All  that  can  be  reached  to  be  ap- 
plied in  satisfaction  of  a  judgment  is  the  surplus  beyond  what  is 
necessary  for  the  judgment  debtor's  support,  and  this  can  only  be 
done  by  an  equitable  action.  See  Williams  v.  Tho9*ny  78  N. 
T.  270;  Morgan  v.  Fo7i  Kohnstamm^  60  How.  161;  Locke  v. 
MaJtibeU,  2  Keyes,  457;  Campbell  v.  Foster,  35  K  Y.  361 ;  Oraf 
V.  Bonnett,  31  id.  9.  An  irregularity  in  obtaining  the  injunction  is 
not  waived  by  a  motion  to  dissolve  it.  WUkie  v.  Bochy  5  Week. 
Dig.  352.  As  to  what  does  not  constitute  a  violation  of  an  injunc- 
tion, see  BuUer  v.  NUes,  35  How.  329 ;  Morris  v.  First  NationcU 
Bank,  68  N.  Y.  362 ;  Olenville  Woolen  Co.  v.  Eipley,  43  id.  206. 
As  to  what  does  constitute  a  violation,  see  People  v.  KiT^gsland,  3 
Keyes,  325 ;  Ths  Deposit  National  Bank  v.  Wickham,  44  How. 
421.  The  injunction  clause  in  an  order  does  not  apply  to  property 
received  by  the  debtor  subsequent  to  the  service  of  the  order.  Mc- 
Oivney  v.  Childs,  41  Hun,  607.  See,  however,  Gillett  v.  Hilton, 
11  Civ.  Pro.  108.  A  stay  of  proceedings  upon  a  judgment  merely 
suspends  supplementary  proceedings  thereon,  and  if  the  debtor  con- 
veys his  property,  pending  the  stay,  in  violation  of  the  injunction 
contained  in  the  order  for  examination,  he  is  guilty  of  contempt. 
Woolf  V.  Jacobs,  36  N.  Y.  Super.  408. 

§  2453.  An  injunction  order  or  an  order  reqaiiing  a  person  to  attend  and  be  ex- 
amined, made  as  prescribed  in  this  article,  must  be  served  as  follows: 
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1.  The  original  order,  under  the  hand  of  the  judge  nuiking  it,  most  be  exhib- 
ited to  the  person  ta  be  served. 

2.  A  copy  thereof,  and  of  the  afiSdaTit  upon  which  it  was  made,  most  be  deliv- 
ered to  him. 

Service  upon  a  corporation  is  sufficient  if  made  upon  an  officer,  to  whom  a  copj 
of  a  summons  must  be  delivered,  where  a  summons  is  personally  served  upon  the 
corporation;  unless  the  officer  is  speciallj  designated  bj  the  judge,  as  prescribed 
in  section  two  thousand  foar  hundred  and  forty-four  of  this  act. 

Where  the  order  requiring  the  judgment  debtor  to  appear  and 
sabmit  to  an  examination  i&  not  served  upon  him  until  &f ter  the  re- 
turn day  specified  therein,  no  jurisdiction  is  acquired  by  the  subse- 
quent appearance  of  said  debtor  for  the  purpose  of  raising  objection 
of  total  want  of  jurisdiction,  and  the  objection  may  be  raised  at  any 
stage  of  the  proceedings.  jHenderson  v.  Stone,  40  How.  333,  But 
where  a  sheriff's  certificate  of  serTice  was  made,  although  not  suf- 
ficient evidence,  yet  an  appearance  was  held  to  cure  the  defect. 
Utica  City  Bank  v.  BueU^  17  How.  498.  And  an  irregularity  in 
service  is  waived  by  appearance  and  submitting  to  an  examination 
without  objection.  BiUingg  v.  CarveVy  64  Barb.  40;  Newell  v. 
CuUer,  19  Hun,  74.  Wliere  the  debtor,  after  being  served,  moved 
to  vacate  the  order,  and  on  such  motion  an  order  was  made  denying 
it,  and  ordering  the  debtor  to  appear  on  a  day  named,  it  was  held 
the  last-mentioned  order  need  not  be  served  personally.  Johnson  v. 
TuiUe,  17  Abb.  315. 

§  2458.  The  sheriff,  when  he  arrests  a  judgment  debtor  by  virtue  of  a  warrant 
issued  as  prescribed  in  this  article,  must  deliver  to  him  a  copy  of  the  warrant  and 
of  the  affidavit  upon  which  it  was  granted. 

§  2454.  A  special  proceeding,  instituted  as  prescribed  in  this  article,  may  be 
discontinued  at  any  time,  upon  such  terms  as  justice  requires,  by  an  order  of  the 
judge,  made  upon  the  application  of  the  judgment  creditor.  Where  the  judg- 
ment creditor  unreasonably  neglects  or  delays  to  proceed,  or  where  it  appears 
that  his  judgment  has  been  satisfied,  his  proceedings  may  be  dismissed,  upon 
like  terms,  by  a  like  order,  made  upon  the  application  of  the  judgment  debtor, 
or  of  the  plaintiff  in  a  judgment  creditor's  action  against  the  debtor,  orof  a  judg- 
ment creditor  who  has  instituted  either  of  the  special  proceedings  authorized  by 
this  article.  Where  an  order  appointing  a  receiver  or  extending  a  receivership 
has  been  made,  in  the  course  of  the  special  proceeding,  notice  of  the  application 
for  an  order  specified  in  this  section  must  be  given,  in  such  a  manner  as  the  judge 
deems  proper,  to  all  persons  interested  in  the  receivership,  as  far  as  they  can  con- 
veniently be  ascertained. 

This  provision  is  new,  and  rendei-s  obsolete  most  of  the  cases  with 
reference  to  abandonment  or  discontinuance.  It  was  held  in  Squire 
V.  Young^  1  Bosw.  690,  that  where  the  creditor  designedly  omits  to 
attend  on  any  day  to  which  the  proceedings  are  adjourned  the  pro- 
ceedings may  be  regarded  as  abandoned;  and  in  Thomas  v.  Kircher, 
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16  Abb.  (N.  S.)  342,  that  no  order  for  that  parpose  is  neceseary. 
See,  also,  Bennett  v.  McOuvrey  58  Barb.  625  ;  Schanck  v.  Conover^ 
56  How.  437  ;  Qaylordy.  Jones^  7  Hun,  480.  And  it  was  said  in 
Carter  v.  Cla/rke^  7  Robt.  490,  and  Ammidon  v.  WalcoU,  15  Abb. 
314,  that  unless  the  proceedings  are  regularly  continued  from  day  to 
day  jurisdiction  is  lost.  But  that  the  error  is  waived  by  the  subse- 
quent appearance  of  the  debtor.  Hawes  v.  Barry  7  Robt.  452.  To 
the  contrary,  as  to  loss  of  jurisdiction,  is  Underwood  v.  Sutdiffey  10 
Hun,  453 ;  reversed  on  another  point,  77  N.  T.  58.  In  proceedings 
before  a  referee  a  discontinuance  should  not  be  had  before  report 
made,  and  should  be  on  notice.    Kennedy  v.  Norcott^  54  How.  87. 

§  2455.  The  judge  may  make  an  order,  allowing  to  the  judgment  creditor  a 
fixed  sum,  as  cobIs,  consisting  of  his  witnesses'  fees  and  other  disbursements, 
and  of  a  sum,  in  addition  thereto,  not  exceeding  thirty  dollars;  and  directing  the 
payment  thereof,  out  of  any  money  which  has  come,  or  may  come,  to  the  hands 
of  the  receiver,  or  of  the  sheriff;  or,  within  a  time  specified  in  the  order,  by  the 
judgment  debtor,  or  other  person  against  whom  the  special  proceeding  is  insti- 
tuted. 

The  judge  may  direct  payment  of  the  costs  out  of  any  property 
found  applicable  to  the  payment  of  the  debt.  Kearney^  e  Gdse^  22  How. 
309.  And  the  judge  has  power  to  make  the  orders  for  costs,  up  to  the 
making  of  the  final  order  applying  the  funds  in  the  hands  of  the  re- 
ceiver. Webber  v.  Hdbibiey  13  How.  282.  The  order  cannot  properly 
be  made  until  the  termination  of  the  proceeding.  Da/oie  v.  Tujmer^  4 
How.  190.  In  practice  the  order  for  costs  is  embodied  in  the  order 
appointing  a  receiver.  It  does  not  affect  the  order  that  the  costs  are 
termed  counsel  fee.  JSulsaver  v.  NH^es^  11  How.  446.  Fees  paid 
to  a  stenographer  and  for  preparation  of  maps  are  not  taxable.  Pro- 
vost V.  FarrdLy  13  Hun,  303.  If,  on  a  reference  in  supplementary 
proceedings,  the  creditor  is  unsuccessful,  and  fails  to  establish  the 
existence  of  any  property  on  an  allegation  of  which  he  obtained  the 
order,  he  cannot  be  allowed  costs.  Boelger  v.  Swivel^  1  How.  (N. 
S.)  372.  Citing  Winters  v.  McCarthy,  2  Abb.  N.  C.  357 ;  Peters 
V.  Kerr,  22  How.  3 ;  Hall  v.  McJUahon,  10  Abb.  103.  The  costs 
allowed  are  not  motion  costs,  but  the  final  costs  of  the  special  pro- 
ceeding. The  establishment  of  a  method  of  collection  impliedly 
prohibits  their  collection  in  any  other  way.  No  execution  can  be 
issued  therefor.  Valiente  v.  Byran^  3  Civ.  Pro.  358.  Conceding 
that  costs  in  supplementary  proceedings  should  be  adjusted  by  the 
court,  they  are  sufficiently  so  adjusted  when  first  taxed  by  the  clerk, 
and  the  court  orders  them  readjusted.  Foley  v.  Roithbone^  12  Hun, 
589. 
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§2456.  Where  the  jadgment  debtor,  or  other  person  against  whom  the  special 
proceeding  is  institnted,  has  been  examined,  and  property,  applicable  to  the  pay. 
ment  of  the  jadgment,  has  not  been  discovered  in  the  course  of  the  special  pro- 
ceeding, the  judge  may  make  an  order,- allowing  him  a  like  sum  as  costs;  and  di- 
recting the  payment  thereof,  within  a  time  specified  in  the  order,  by  the  judg- 
ment creditor;  or,  except  where  it  is  allowed  to  the  jadgment  debtor,  out  of  any 
money  which  has  come,  or  may  come,  to  the  hands  of  the  receiver  or  of  the 
sheriff. 

Upon  dismissing  proceedings  against  a  debtor  upon  the  ground 
that  the  affidavit  upon  which  the  order  was  based  is  defective,  the 
court  may  impose  costs  upon  the  creditor.  The  limitation  of  sections 
2455  and  2456  relates  only  to  costs  in  the  proceeding.  HuUon  v. 
Weld^  38  Hun,  142.  But  this  section  does  not  provide  for  the  award 
of  costs  to  a  debtor  without  an  examination.  Simma  v.  Frier^  2 
Law  Bull.  97.  Where  defendant  is  awarded  costs  because  no  prop- 
erty was  found,  he  cannot  be  charged  with  fees  of  stenographer  and 
witnesses,  although  allowed  credit  on  the  judgment  therefor.  Bad- 
ger V.  Swivd,  1  How.  (N.  S.)  372.  Where  a  receiver  brought  an 
unsuccessful  action,  an  order  compelling  a  person  to  pay  costs  as  one 
beneficially  interested  in  the  recovery,  cannot  be  made  until  after 
judgment  against  the  plaintiff  for  costs  has  been  perfected.  Freder- 
icks V.  Niver^  28  Hun,  417.  A  third  person  was  held  entitled  to 
costs  where  the  proceedings  had  been  long  and  no  property  discov- 
ered. -4»t>7i.,  11  Abb.  108.  Also  J.Wr(m.,  3  Sandf.  725.  A]&omSloane 
V.  Higffins,  2  Law  Bull.  11.  But,  as  a  general  rule,  it  is  held  that 
the  creditor  is  entitled  to  once  examine  the  debtor  without  liability 
for  costs. 

§  2457.  A  person  who  refuses,  or  without  sufficient  excuse  neglects,  to  obey 
an  order  of  a  judge  or  referee,  made  pursuant  to  the  last  two  sections,  or  to  any 
other  provision  of  this  article,  and  duly  served  upon  him,  or  an  oral  direction, 
given  directly  to  him  by  a  judge  or  referee,  in  the  course  of  the  special  proceed- 
ing; or  to  attend  before  a  judge  or  referee,  according  to  the  command  of  a  sub- 
poena duly  served  upon  him,  may  be  punished  by  the  judge,  or  by  the  court  out 
of  which  the  execution  was  issued,  as  for  a  contempt. 

This  section  settles  a  somewhat  controverted  question  as  to 
whether  the  judge  or  the  court  should  exercise  the  power  to  punish 
for  contempt.  That  the  judge  had  full  power  was  held  in  Shep- 
herd V.  Dean^  13  How.  173 ;  7w  re  Smethursty  4  id.  369  ;  Lathrop 
V.  Clappy  40  N.  T.  328.  Also  when  sitting  at  Special  Term.  Dresser 
V.  Van  Pelt,  15  How.  19:  People,  ex  reL,  v.  Kdly,  22  id.  309.  The 
attachment  should  be  made  returnable  before  the  judge  before  whom' 
it  was  issued,  and  not  before  one  of  the  judges  at  chambers,  but  an 
error  in  this  respect  makes  it  only  voidable  and  is  waived  by  giving 
69 
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a  bond.  Kelly  v.  McCormicJc^  28  N.  T.  318.  Such  proceedings, 
pending  before  a  county  judge,  do  not  abate  upon  the  expiration  of 
his  term  of  office,  and  may  be  continued  before  his  successor.  Holr 
stein  V.  Rice^  24  How.  135.  In  an  action  in  the  Supreme  Court 
the  power  to  punish  for  a  contempt  is  not  vested  exclusively  in  the 
county  judge  before  whom  the  proceedings  are  pending;  the  Su- 
preme Court  has  concurrent  jurisdiction.  Tremain  v.  Richardson^ 
68  N.  T.  6lY.  A  judgment  debtor  may  be  punished  for  contempt 
in  not  appearing  pursuant  to  an  order;  although  he  was  not  served 
with  summons  in  the  original  action,  the  question  cannot  be  raised 
in  this  proceeding.  Keller  v.  2jeigler,  5  Law  Bull.  15.  So  where  a 
partner  was  not  served  in  an  action  to  reach  the  joint  property  of  the 
firm.  Perkma  v.  Kendall^  3  Civ.  Pro.  240.  So  where  the  referee 
fixes  the  time  and  place  of  hearing,  pursuant  to  order  of  the 
court,  and  the  debtor  fails  to  appear.  Redmond  v.  Ooldsmith^  3 
Law  Bull.  19.  A  person  interfering  with  the  possession  of  a  re- 
ceiver is  liable  to  punishment  for  contempt.  Peoples  Bank  v. 
Moody^  1  Law  Bull.  52.  Where  a  person  appears  and  answers 
without  objection,  he  waives  all  except  jurisdictional  defects,  and 
may  be  punished  if  he  disobeys  the  order  of  the  court.  Matter  of 
Johns^  1  Law  Bull.  76 ;  Lehmaier  v.  Griawold^  46  K.  Y.  Super. 
11.  But  a  defendant  sued  by  a  wrong  name  will  not  be  considered 
in  contempt  for  failing  to  comply  with  an  order  where  his  name  is 
erroneously  stated,  both  in  the  judgment  and  order,  although  he  is 
the  real  person  intended.  Mvldoon  v.  Pierz^  1  Abb.  N.  0.  309. 
It  is  no  excuse  for  a  debtor's  non-appearance  that  the  order  is  irreg- 
ular ;  he  should  appear  and  move  to  set  it  aside.  Shults  v.  An- 
drews, 54  How.  378-  But  if  it  appears  that  the  execution  on  the 
judgment  was  not  returned  unsatisfied,  a  motion  to  punish  for  con- 
tempt for  not  appearing  was  set  aside.  Slocme  v.  Higgins,  1  Law 
Bull.  59.  If,  on  the  return  of  the  order  to  show  cause,  the  party 
appears  and  submits  to  an  examination,  the  court  proceeds  no  further 
with  the  contempt.  HiUon  v.  Patterson,  18  Abb.  245.  A  debtor 
failing  to  appear  on  a  return  day  fixed  simply  by  parol  between  the 
creditors'  counsel,  the  debtor,  and  the  referee,  may  be  punished  for  a 
contempt  for  failure  to  appear.  People  v.  Oliver,  ^Q  Barb.  570. 
It  seems,  under  Miller  v.  Adams,  52  N.  T.  409,  that  the  judge 
may  take  judicial  notice  of  the  failure  of  the  debtor  to  appear  be- 
fore him  so  as  to  base  proceedings  thereon.  It  is  no  excuse  for 
non-appearance  that  the  debtor,  subsequent  to  the  service  of  the 
order,  filed  a  petition  in  bankruptcy.     Spaid  v.  Hoge,  1  Week. 
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Dig.  24.  The  fact  that  the  referee  is  hostile  to  the  debtor  does 
not  excuse  his  non-appearance;  he  should  apply  to  the  judge  to 
vacate  or  modify  the  order.  Tremavn  v.  Richardson^  68  N.  Y. 
617.  Upon  finding  a  party  gbilty  of  contempt  for  not  appearing, 
the  judge  has  no  authority  to  impose  a  fine  equal  to  the  amount  of 
the  judgment,  but  he  should  impose  a  fine  sufficient  to  pay  costs 
and  expenses,  and  order  the  defendant  to  appear  for  examination. 
Reynolds  v.  Oilchrist^  9  Hun,  203.  On  motion  to  punish  for  con- 
tempt for  not  appearing,  the  certificate  of  the  referee  is  not  legal 
evidence  of  the  failure  to  appear;  an  affidavit  proving  the  facts 
charged  is  necessary.  Rhindander  v.  Dunhamy  2  Civ.  Pro.  32. 
When  the  judgment  debtor  is  shown  to  have  been  a  member  of  a 
firm,  and  his  copartners  refused  to  state  the  amount  received  by  the 
judgment  debtor  from  the  business,  and  whether  the  books  of  the 
firm  were  under  his  control,  it  was  held  that  the  committal  of  such 
partner  was  proper.  People  v.  Marstony  18  Abb.  257.  When  a 
referee,  on  an  examination  before  him,  directs  a  witness  to  answer, 
it  is  a  sufficient  order,  and  the  question  being  proper,  if  the  witness 
refuse  to  answer,  he  is  guilty  of  a  contempt.  Lathrop  v.  Clapp^  40 
K.  T.  328.  To  support  a  conviction  for  contempt  for  transferring 
property,  the  legal  title  to  the  property  disposed  of  must  have  been 
in  the  accused.  Dean  v.  HyaM^  6  Week.  Dig.  67.  And  it  must 
have  been  acquired  prior  to  the  granting  of  the  order.  Potter  v. 
LoWy  16  How.  549.  Transfer  of  property  to  his  attorney  is  a  vio- 
lation of  the  injunction.  Deposit  Noitional  Bank  v.  ^yickKamy  44 
How.  421.  As  is  payment  of  rent  of  a  place  of  business  and  resi- 
dence. Aschemorr  v.  Enmont^  6  Law  Bull.  81.  But  not  to  pro- 
ceed to  judgment  in  a  pending  suit.  Parker  v.  Wakeman^  10  Paige, 
485.  See  People^  ex  rd.  Morris^  v.  Randall,  73  N.  T.  416.  A 
debtor  is  not  guilty  of  contempt  in  applying  his  earnings  for  ser- 
vices within  sixty  days  of  the  commencement  of  the  proceedings  to 
the  support  of  his  family.  The  debtor  need  not  procure  the  order 
of  a  judge  before  making  the  application.  Hancock  v.  Sears,  93 
N.  Y.  79  ;  reversing  29  Hun,  96,  and  overruling  Newell  v.  Cutlery 
19  id.  74.  Eefusal  to  surrender  possession  of  property  is  not  con- 
tempt, unless  the  order  not  only  required  a  conveyance  but  also  de- 
livery of  the  possession.  Tinkey  v.  Langdon^  60  How.  180.  Nor 
will  he  be  compelled  to  deliver  possession  of  personal  property  to  a 
receiver  where  it  is  covered  by  a  chattel  mortgage  which,  at  the  date 
of  the  receiver's  appointment,  is  past  due.  Tinkey  v.  Langdon,  13 
Week.  Dig.  381.     Where  a  debtor,  on  examination,  admitted  his 
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indebtedness,  and  an  order  was  made  for  him  to  pay  the  judgment, 
and  he  afterward  ascertained  that  it  had  been  assigned,  it  was  held 
he  should  not  be  punished  for  contempt  in  disobeying  the  order,  but 
that  the  order  should  be  vacated,  and  that  the  validity  of  the  assign- 
ment could  not  be  questioned  except  by  a  receiver.  Beehe  v.  Ken- 
yoThj  3  Hun,  73. 

Where  the  direction  is  to  pay  the  judgment  the  debtor  is  not 
bound  to  pay  the  receiver.  People^  ex  rel.,  v.  King^  9  How.  97 ; 
WaUon  V.  FitzsimmonSj  5  Duer,  629.  The  property  must  be 
shown  to  be  under  the  control  of  the  party  directed  to  deliver  it. 
Tinker  v.  Crooks^  22  Hun,  579  ;  Richie  v.  Beddl^  22  Week.  Dig, 
563.  The  judgment  debtor  was  a  resident  of  Pennsylvania,  and  was 
required,  by  an  order  in  supplementary  proceedings,  to  deliver  to  the 
sheriff  certain  moneys  paid  to  him  as  wages  after  service  of  the 
order,  which  money,  it  appears,  was  in  Pennsylvania.  Held  error, 
that  the  court  had  no  power  to  compel  the  debtor  to  go  out  of  the 
State  to  get  the  money  ;  the  most  it  could  do,  it  seems,  would  be  to 
require  the  debtor  to  transfer  his  title  to  the  money  to  the  receiver. 
Buchanan  v.  Runt,  98  N.  Y.  560 ;  reversing  33  Hun,  329.  Where 
the  debtor  is  ordered  to  pay  the  debt,  and  a  specified  sum  for  costs 
within  a  spQcified  time,  on  his  failure  to  do  so  he  may  be  proceeded 
against  as  for  a  contempt,  and  imprisoned  until  the  order  be  com- 
plied with.  Brush  v.  Lee,  6  Abb.  (N.  S.)  50.  But  payment  of  a 
debt  due  a  judgment  debtor  from  a  third  person  cannot  be  compelled 
by  means  of  contempt  proceedings.  West  Side  Bank  v.  Pugsleyy 
47  N.  Y.  368.  Upon  the  appearance  of  a  debtor  pursuant  to  an 
order  for  his  examination,  he  admitted  that  he  had  in  his  possession 
money  and  property  sufficient  to  satisfy  the  judgment,  and  re- 
quested an  adjournment  to  enable  him  to  apply  it  on  the  judgment. 
The  judge  made  an  order  reciting  the  facts,  and  giving  him  until  a 
day  named  to  pay  the  judgment,  and  providing  in  default  thereof 
that  he  be  adjudged  guilty  of  a  willful  contempt.  It  further  or- 
dered that  in  such  case  he  pay  a  fine  and  be  imprisoned  until  the 
payment  thereof,  and  ordered  a  commitment  issue  to  carry  this 
judgment  into  effect.  Held,  that  the  defendant  could  only  be  con- 
victed of  a  contempt  upon  the  return  of  an  attachment  or  an  order 
to  show  cause,  and  that  the  court  could  not  thus  simultaneously 
make  an  order  and  declare  the  consequences  of  a  disobedience  to  it. 
Tinker  v.  Cook,  22  Hun,  579.  Where  the  defendant  failed  to  ap- 
pear upon  an  order  for  liis  examination  he  was  fined  $500,  and  com- 
mitted without  bail  in  default  of  payment.    Waters  v.  Miller,  3  Law 
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Bull.  101.  A  fine  to  the  full  amount  of  the  judgment  on  failure  to 
appear  is  excessive ;  it  should  be  only  such  sum  as  will  reimburse 
the  creditor  for  costs  and  expenses.  Reynolds  v.  OUchristy  9  Hun, 
203.  A  judgment  debtor  is  not  in  contempt  for  disobeying  an  order 
directing  the  assignment  and  conveyance  of  land  without  the  State. 
Smith  V.  TozeVj  3  State  Rep.  263.  The  costs  on  reversal  of  an 
order  directing  a  commitment  for  contempt  in  supplementary  pro- 
ceedings are  but  $10  costs  and  disbursements.  Jones  y,  Sherfnariy 
8  State  Rep.  344.  The  proceedings  on  contempt  are  fully  dis- 
cussed under  that  title  under  section  2266  et  seq,^  and  reference 
is  made  to  the  eases  cited  and  procedure  there  detailed  for  the  prac- 
tice in  full  in  all  cases  of  contempt.  The  forms  there  given  can  be 
readily  adapted  to  contempt  under  these  proceedings,  and  it  is, 
therefore,  deemed  unnecessary  to  multiply  precedents. 

§2i58.  [Amended,  1881.]  In  order  to  entitle  a  judgment  creditor  to  maintain 
either  of  the  special  proceedings,  authorized  by  this  article,  the  judgment  must 
have  been  rendered  upon  the  judgment  debtor's  appearance,  or  personal  service 
of  the  summons  upon  him,  for  a  sum  not  less  than  twenty-five  dollars,  and  the 
execution  must  have  been  issued  out  of  a  court  of  record;  and,  either, 

1.  To  the  sheriif  of  the  county  where  the  judgment  debtor  has,  at  the  time  of 
the  commencement  of  the  special  proceeding,  a  place  for  the  regular  transaction 
of  business  in  person;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  State,  to  the  sheriff  of  the 
county  where  he  resides;  or, 

3.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of  the  county  where 
the  judgment-roll  is  filed;  unless  the  execution  was  issued  out  of  a  court,  other 
than  that  in  which  the  judgment  was  rendered,  and,  in  that  case,  to  the  sheriff  of 
the  county  where  the  transcript  of  the  judgment  is  filed. 

This  section  is  in  accordance  with  BarUett  v.  McNeil^  60  N.  Y. 
53,  to  the  eifect  that  the  debtor  must  have  been  personally  served 
or  appeared  in  the  action  or  the  proceedings  cannot  be  had.  Sup- 
plementary proceedings  may  be  taken  on  a  judgment  for  costs  as 
the  Code  now  stands.  Davis  v.  Herrig^  65  How.  290.  To  author- 
ize the  examination  of  a  non-resident  of  the  county  it  must  appear 
that  defendant  has  a  place  in  the  city  for  the  transaction  of  business 
in  person  as  distinguished  from  transactions  through  his  agents. 
Brovm  v.  Gump^  59  How.  507.  Where  a  transcript  of  a  justice's 
judgment  is  filed  in  Kings  county,  and  a  transcript  in  New  York,  it 
was  held  execution  was  properly  issued  to  the  sheriff  of  the  latter 
county,  returnable  to  the  clerk  of  Kings,  and  that  supplemental  pro- 
ceedings could  be  had  in  the  Common  Pleas.  Si/ryhing  v.  Hicks^ 
2  Law  Ball.  6.  Under  the  old  Code  it  was  held  supplemental  pro- 
ceedings could  not  be  instituted  where  a  transcript  of  a  justice's 
judgment  for  less  than  $25,  exclusive  of  costs,  has  been  filed,  and  an 
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execution  thereon  had  been  returned  unsatisfied.      Wolf  v.  Jordan^ 
22  Hun,  108. 

g  2459.  If  the  judgment  debtor,  or  other  person,  required  to  attend  and  be  ex- 
amined, as  prescribed  in  this  article,  or  the  officer  of  a  corporation,  required  to 
attend  in  his  behalf,  is,  at  the  time  of  the  service  of  the  order  upon  him,  a  resi- 
dent of  the  State,  or  then  has  an  office  within  the  State,  for  the  regular  transac- 
tion of  business  in  person,  he  cannot  be  compelled  to  attend,  pursuant  to  the 
order,  or  to  any  adjournment,  at  a  place  without  the  county  wherein  his  residence 
or  place  of  business  is  situated. 

The  residence  is  determined  bj  the  place  where  the  debtor  re- 
sided when  execution  against  the  property  has  issued.  Bingham  v. 
DishroWy  37  Barb.  24 ;  McEwcm  v.  Burgess^  25  How.  92 ;  Jeswp  v. 
e/b;id«,  32  id.  191.  It  is  not  necessary  that  supplementary  proceedings 
should  be  conducted  in  the  judicial  district  in  which  the  action  was 
tried  and  judgment  entered.  They  may  be  instituted  before  a  justice 
of  the  Supreme  Court  in  another  district.  Jacchson  v.  Dotyj  etc^  Co,j 
32  Hun,  436.  A  weigher  in  the  New  York  Custom  House  has  not,  as 
such,  a  place  of  business  in  the  city  of  New  York.  BdJcnap  v.  HaS" 
hrouoky  13  Abb.  418,  n.  The  place  of  business  need  not  be  the 
principal  place  of  business  of  the  debtor.  MoEwa/n  v.  Burgess,  25 
How.  92.  Where  the  execution  was  issued  to  Queens,  where  the 
judgment  debtor  resided,  and  returned  unsatisfied,  it  was  held  that 
a  justice  of  the  Supreme  Court  in  the  city  of  New  York  had  juris- 
diction to  make  an  order  compelling  a  debtor  to  the  judgment 
debtor,  residing  in  the  city  of  New  York,  after  examination,  to 
apply  the  property  of  the  judgment  debtor  in  his  hands,  or  make 
payment  to  the  judgment  creditor  upon  his  judgment.  Foster  ▼, 
Prince,  18  How.  258.  Where  execution  was  issued  on  a  judgment 
in  the  New  York  Superior  Court  to  a  county  other  than  New  York, 
where  the  debtor  resided  at  the  time  of  its  issue,  and  after  its  re- 
turn unsatisfied  the  debtor  removed  to  New  York,  it  was  held  he 
could  be  examined  there.  Gould  v.  Moore,  51  How.  188.  A  judg- 
ment debtor  can  be  examined  without  the  county  of  his  residence 
only  where  he  has  a  regular  place  of  business  and  transacts  it  in 
person,  not  merely  by  agent.  Brown  v.  Gurnp,  59  How.  507. 
Where  the  debtor  does  not  reside  in  the  State,  and  has  no  place  of 
residence  here,  the  proceedings  must  be  conducted  where  the  jndg- 
mont-roU  was  filed.  When  he  has  a  place  of  business  in  this  State 
he  may  be  examined  in  the  county  where  such  business  is  earned 
on  if  a  transcript  has  been  filed  there  and  an  execution  issued 
though  the  judgment-roll  was  filed  in  another  county.  Anway  v. 
David,  9  Hun,  296. 
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§  2460.  [Amended,  1881.]  A  party  or  a  witness,  examined  in  a  special  proceed- 
ing, aathorized  by  this  article,  is  not  excused  from  answering  a  question  on  the 
ground  that  his  examination  will  tend  to  convict  him  of  the  commission  of  a 
fraud;  or  to  prove  that  he  has  been  a  party  or  privy  to,  or  knowing  of,  a  convey- 
ance, assignment,  transfer  or  other  disposition  of  property  for  any  purpose;  or 
that  he  or  another  person  claims  to  be  entitled,  as  against  the  judgment  creditor, 
or  a  receiver  appointed  or  to  be  appointed  in  the  special  proceeding,  to  hold  prop- 
erty, derived  from  or  through  the  judgment  debtor,  or  to  be  discharged  from  the 
payment  of  a  debt  which  was  due  to  the  judgment  debtor  or  to  a  person  in  his 
behalf.  But  an  answer  cannot  be  used  as  evidence  against  the  person  so  answer- 
ing in  a  criminal  action  or  criminal  proceeding. 

Previous  to  the  amendment  of  1881  this  section  prohibited  the 
use  of  the  examination  of  a  party  or  witness  against  him  as  evidence 
of  fraud  in  any  other  matter.  The  provisions  now  stand,  substan- 
tially as  to  the  use  of  such  examination  in  civil  actions,  as  did  the 
old  Code,  and  as  to  the  rule  then,  it  was  held  in  £ush  v.  Prestouy 
20  Week.  Dig.  190,  that  an  answer  given  by  a  party  in  supplement- 
ary proceedings  prior  to  September  1,  1880,  might  be  used  in  evi- 
dence against  him.  In  Wright  v.  Nostrand^  94  N.  Y.  31,  where  the 
examination  was  had  apparently  under  the  old  Code,  it  was  held 
that  the  evidence  of  the  judgment  debtor,  in  a  creditor's  action 
taken  in  supplementary  proceedings,  was  admissible  not  only  against 
him  as  an  admission,  but  against  all  the  defendants  for  the  purpose  of 
aifecting  his  credibility  by  showing  conflicting  statements.  The  evi- 
dence of  a  party  taken  on  supplemental  proceedings  is  admissible 
under  this  section  of  the  present  Code.  Duaenhury  v.  Dmenhury^ 
63  How.  351.  Proceedings  under  the  Non-Imprisonment  Act  are  not 
criminal  proceedings,  such  as  would  exclude  the  evidence  of  a  debtor 
on  supplemental  proceedings  under  the  old  Code.  People^  ex  rel,, 
V.  Spier^  12  Hun,  67.  In  Barber  v.  People^  17  id.  366,  it  was  held 
that  the  testimony  of  a  witness  in  supplementary  proceedings  cannot 
be  used  as  evidence  of  a  fact  stated  by  him  on  such  examination 
upon  a  trial  for  a  criminal  oifense.  A  judgment  debtor  who  loses 
money  at  gambling  may,  on  supplementary  proceedings,  be  required 
to  state  when  and  where  he  lost  his  money,  with  the  names  of  the 
winners,  so  that  the  receiver  to  be  appointed  may  sue  for  and  re- 
cover it  back  for  the  benefit  of  judgment  creditors.  The  privilege 
of  the  witness  in  such  case  is  removed  by  this  section,  and  the  pro- 
tection of  the  law  takes  its  place.  Stevnhart  v.  Farrdl^  3  State 
Kep.  292. 

§  2461.  Where  the  execution  was  issued  as  prescribed  in  section  one  thousand 
nine  hundred  and  forty-one  of  this  act,  a  debt  due  to,  or  other  personal  property 
owned  by,  one  or  more  of  the  defendants  not  summoned  jointly  with  the  defend- 
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ants  summoned,  or  with  any  of  them,  may  be  reached  by  a  special  proceeding 
instituted  as  prescribed  in  this  article  and  founded  upon  the  judgment. 

g  2462.  Sections  twenty-six,  fifty-two  and  two  hundred  and  seventy-nine  of  this 
act  apply  to  a  special  proceeding  instituted  as  prescribed  in  this  article,  and  the 
judge  before  whom  it  is  continued,  as  prescribed  in  either  of  those  sections,  it 
deemed  to  be  the  judge  before  whom  an  order  or  warrant  is  returnable  for  the 
purpose  of  any  provisions  of  this  or  the  next  article. 

g  2463.  This  article  does  not  apply  where  the  judgment  debtor  is  a  corporation 
created  by  or  under  the  laws  of  the  State,  or  a  foreign  corporation  specified  in 
section  eighteen  hundred  and  twelve  of  this  act,  except  in  those  actions  or  special 
proceedings  brought  by  or  against  the  people  of  the  State.  Nor  does  it  authorize 
the  seizure  of,  or  other  interference  with,  any  property  which  is  expressly  exempt 
by  law  from  levy  and  sale  by  virtue  of  an  execution;  or  any  money,  thing  in  ac- 
tion, or  other  property  held  in  trust  for  a  judgment  debtor  where  the  trust  has 
been  created  by,  or  the  fund  so  held  in  trust  has  proceeded  from,  a  debtor  for  his 
personal  services  rendered  within  sixty  days  next  before  the  institution  of  the 
special  proceeding,  when  it  is  made  to  appear,  by  his  oath  or  otherwise,  that 
those  earnings  are  necessary  for  the  use  of  a  family  wholly  or  partly  support-ed 
by  his  labor. 

Creditors  are  entitled  to  the  debtor's  earnings  except  for  the  pe- 
riod of  sixty  days,  computed  from  the  time  when  the  motion  is 
made  to  apply  the  property.  But  see  language  of  section  as  to  time 
up  to  which  creditor  is  entitled,  as  it  now  stands.  Bush  v.  Whiiey 
12  Abb.  21 ;  Tripp  v.  Childs^  14  Barb.  85 ;  Woodman  v.  Goode- 
noitgh^  18  Abb.  65 ;  Potter  v.  LoWy  16  How.  549  ;  Cummings  v.  TH^tv- 
hermauj  49  id.  86.  But  earnings  becoming  due  after  the  service  of 
the  order  cannot  be  reached.  Cases  above  cited  and  Ireland  v. 
Smithy  1  Barb.  419 ;  Gaion  v.  Southwell^  13  id.  335.  A  debtor 
having  a  family  may  always  have  sixty  days'  earnings  exempt. 
McCuUough  V.  Carrogan^  24  Hun,  157.  Money  or  property  earned 
after  the  service  of  the  order  cannot  be  reached.  A  receiver  becomes 
vested  with  such  property  as  the  judgment  debtor  had  at  the  time 
of  tlie  commencement  of  the  proceedings.  Du  Boia  v.  Cassidyj  75 
N.  T.  298.  Money  or  salary  not  yet  due  the  debtor  when  the  order 
is  served  cannot  be  reached.  First  National  Bank  v.  Beardsley^ 
8  Week.  Dig.  7 ;  Keman  v.  HiUy  1  id.  60.  The  proceeds  of  a  busi- 
ness are  not  personal  earnings.  Aschem/yn*  v.  Enmvonty  5  Law  Bull. 
80 ;  Whalon  v.  TenisoUy  1  id.  22.  The  judgment  debtor  must  have 
a  family  dependent  upon  him  to  be  entitled  to  the  exemption. 
Martvn  v.  Shermwn^  2  Hill,  586 ;  Van  Vechten  v.  Holly  14  How. 
436.  The  teacher  of  a  school  who  is  entitled  to  payment  in  ad- 
vance may  claim  his  earnings  as  exempt.  Miller  v.  Iloopery  19 
Hun,  394.  A  judgment  recovered  by  a  debtor  for  damages  for  sale 
of  exempt  property  cannot  be  reached  until  a  reasonable  time  has 
elapsed  to  enable  him  to  apply  the  proceeds  to  acquiring  exempt 
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property.  Tillotsan  v.  Wdcott^  48  N.  Y.  188.  Section  1394  fixes 
the  period  of  exemption  at  one  year.  This  exemption  should  be 
liberally  construed  in  favor  of  the  debtor.  Miller  v.  Hooper^  supra. 
It  is  not  necessary  for  the  judgment  debtor  to  bring  the  facts  con- 
stituting exemption  to  the  attention  of  the  judge  before  applying 
his  earnings  to  the  support  of  his  family.  It  is  sufficient  if  he  jus- 
tifies the  use  when  called  on  to  transfer  the  money,  and  in  such  case 
he  cannot  be  put  in  contempt.  Hancock  t.  SearB^  93  N.  Y.  79. 
The  surplus  rents  and  profits  of  trust  property  left  for  the  support 
of  a  debtor  cannot  be  reached  in  supplementary  proceedings,  but 
only  in  a  suit  for  that  purpose.  Mannmg  v.  Eoarks^  19  Hun,  500. 
The  court  in  such  an  action  can  determine  what  is  a  reasonable  al- 
lowance and  surplus  can  be  reached  before  it  accrues,  and  the  trus- 
tees are  bound  by  the  determination.  Williams  v.  Thom^  70  N.  Y. 
270;  S.  C,  81  id.  381.  It  is  said  in  McBvoy  v.  Appleby,  27  Hun, 
44,  that  the  rule  laid  down  in  the  cases  last  cited  has  not  been  changed 
by  section  2463. 

PART  II. —PROCEEDINGS    SUPPLEMENTARY    TO    AN    EXECUTION.— 

THE  RECEIVER. 

§  2464.  At  any  time  after  making  an  order,  requiring  the  judgment  debtor,  or 
any  other  person,  to  attend  and  be  examined,  or  issuing  a  warrant,  as  prescribed 
in  article  first  of  this  title,  the  judge  to  whom  the  order  or  warrant  is  returnable 
may  make  an  order,  appointing  a  receiver  of  the  property  of  the  judgment  debtor. 
At  least  two  days*  notice  of  the  application  for  the  order  appointing  a  receiver, 
must  be  given  personally  to  the  judgment  debtor,  unless  the  judge  is  satisfied  that 
he  cannot,  with  reasonable  diligence,  be  found  within  the  State;  in  which  case, 
the  order  must  recite  that  fact,  and  may  dispense  with  notice,  or  may  direct  no- 
tice to  be  given  in  any  manner  which  the  judge  thinks  proper.  But  where  the 
order  to  attend  and  be  examined,  or  the  warrant,  has  been  served  upon  the  judg- 
ment debtor,  a  receiver  may  be  appointed  upon  the  return  day  thereof,  or  at  the 
close  of  the  examination,  without  further  notice  to  him. 

To  authorize  the  appointment  of  a  receiver  the  proceedings  must 
be  on  notice  to  the  debtor.  Barker  v.  Johnson,  4  Abb.  435 ;  Kemp 
V.  Harding,  4  How.  178 ;  Whitney  v.  Welch,  2  Abb.  N.  C.  442 ;  Mcyr- 
gan  v.  Vo^i  Kohnstamm,  9  Daly,  355  ;  Stohn  v.  Eppstein,  14  Abb.  N. 
C.  322.  A  receiver  may  be  appointed  of  the  judgment  debtor's  prop- 
erty generally,  but  not  of  a  particular  debt  or  debts,  or  of  a  specified 
portion  of  his  property.  Andrews  v.  Olenville,  etc.,  Co.,  11  Abb. 
(N.  S.)  578;  Keinp  v.  Harding,  supra.  The  application  must  be  made 
to  the  judge  who  granted  the  order  for  examination.  BaU  v.  Ooode- 
nough,  87  How.  479.     The  notice  must  be  served  two  days  before 

return  day,  unless,  with  due  diligence,  the  debtor  cannot  be  found 
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within  the  State.  Morgan  v.  Yon  KohMtamm^  60  How.  161.  A 
verbal  notice  is  insufficient.  Ashley  v.  Turner^  22  Hun,  226.  The 
receiver  may  be  appointed  upon  the  examination  where  had  before 
a  judge.  Groot  v.  Greeley^  5  Law  Bull.  69.  It  is  proper  to  make 
an  order  that  the  debtor  appear  before  the  judge  on  the  Monday 
succeeding  his  examination,  and  a  receiver  may  be  then  appointed. 
SiokeU  V.  Hardey^  4  Abb.  N.  C.  231.  Where  there  is  a  controversy 
as  to  title  to  property  claimed  to  belong  to  the  debtor  a  receiver  is 
proper.  Dickinson  v.  Onderdonky  18  Hun,  479 ;  People  v.  ntd- 
hurtj  5  id.  446 ;  Hodman  v.  Henry ^  17  N.  Y.  482 ;  Ormes  v.  Ba- 
ker^ 17  Week.  Dig.  104 ;  Todd  v.  Orooke^  4  Sandf.  694 ;  Bunacleugh 
v.  Poolman^  3  Daly,  236.  It  is  no  answer  to  an  application  for  a 
receiver  that  the  examination  has  not  shown  the  debtor  to  be  the 
owner  of  any  property.  Myres  Gase^  2  Abb.  476.  Nor  that  the 
debtor  is  willing  to  allow  his  property  to  be  sold  under  the  execu- 
tion, or  that  it  could  be  sold.  Heroy  v.  Gibson^  10  Bosw.  591 ; 
Bailey  v.  Lane^  15  Abb.  373,  n.  But  see  Wehb  v.  Overman^  6  id. 
92.  But  a  receiver  will  not  be  appointed  where  the  debtor  has  ac- 
quired real  estate  since  return  of  execution,  it  not  being  the  intent 
of  the  statute  to  cut  off  the  debtor's  right  of  redemption.  Bunn 
T.  Daly^  24  Hun,  526 ;  Tinkey  v.  Langdon^  60  How.  180 ;  Ashley 
v.  Turner,  22  Hun,  226.  It  is  held  in  DoUard  v.  Taylor,  33  N.  Y. 
Super.  496,  that  a  creditor  has  not  an  absolute  right  to  have  a  re- 
ceiver appointed  in  supplementary  proceedings  for  the  purpose  of 
setting  aside  a  fraudulent  assignment,  but  the  appointment  is  in 
the  discretion  of  the  court,  as  the  creditor  may  proceed  by  bill  in 
his  own  name.  The  courts  latterly  incline  to  treat  the  matter  as 
discretionary,  and  more  particularly  in  New  York  city.  In  Matter 
of  Edlunds,  35  Hun,  367,  it  is  held  at  General  Term  that  there 
was  nothing  to  receive,  and  hence  no  occasion  for  a  receivership. 
See  De  Camp  v.  Dempsey,  10  Civ.  Pro.  210.  The  language  of  the 
section  disposes  of  the  controversy  as  to  whether  a  receiver  could  be 
appointed  before  the  close  of  the  proceeding,  in  accordance  with  the 
views  expressed  by  the  codifiers  on  reporting  the  draft  of  the  re- 
vision, and  settles  it  in  accordance  with  the  practice  in  Tillotson  v. 
Wokott,  48  N.  Y.  188.  See  De  Vivier  v.  Smith,  1  How.  (N.  S.)  48. 
The  books  of  a  company  showed  that  certain  shares  of  stock  stood 
in  the  name  of  the  judgment  debtor.  He  denied  that  he  owned 
the  stock,  and  stated  that  he  had  previously  sold  and  disposed 
,•  of  it.     Held,  that  the  judgment  creditor  was  not  concluded  by  this 

statement,  but  could  have  a  receiver  appointed  to  contest  the  ques- 
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tion.  That  the  appointment  of  a  receiver  in  no  way  prejudiced  the 
company.  Hoyt  v.  Mcmn^  7  State  Rep.  420.  An  order  for  the  ap- 
pointment of  a  receiver,  foanded  on  the  voluntary  appearance  of  the 
judgment  debtor,  is  valid.  Biiigham  v.  Diahraw^  37  Barb.  24.  No 
one  but  the  judgment  debtor  can  take  advantage  of  irregularities  in 
the  appointment  of  a  receiver.  Underwood  v.  Sutoliffe^  10  Hiin, 
453 ;  reversed  on  another  point,  77  N.  T.  58. 

Precedent  for  Order  Appointing  Receiver, 
SUPREME  COURT. 


The  National  Bank  of  Port  Jervis 

agat. 
Jesse  C.  Hansee. 


An  order  having  been  heretofore  duly  made  by  me,  pnrsnant  to  the 
Code  of  Civil  Procedure,  requiring  the  above-named  defendant,  Jesse 
0.  Hansee,  to  make  discovery  on  oath  before  Hon.  William  S.  Ken- 
yon,  county  judge  of  Ulster  county,  in  relation  to  his  property,  and 
ne  having  been  examined  accordingly:  Now,  on  motion  of  W.  S. 
Groo,  attorney  for  Cornelia  S.  Hansee,  I  do  hereby  order  that  George 
R.  Adams,  of  Rondout,  Ulster  countv,  be  and  he  hereby  is  appointed 
receiver  of  the  property  of  Jesse  C.  fiansee;  that  said  receiver  before 
entering  upon  the  execution  of  his  trust  execute  a  bond  with  sufficient 
sureties,  to  be  by  me  approved,  to  the  people  of  the  State  of  New 
York,  in  the  penal  sum  of  $750,  conditioned  that  he  will  faithfully 
discharge  the  duties  of  such  trust  and  that  said  George  R.  Adams 
upon  fihng  said  bond  and  upon  filing  and  recording  this  order  in  the 
office  of  Ulster  county  clerk,  be  invested  with  all  the  rights  and 
powers  as  receiver  according  to  law.  That  said  Jesse  C.  Hansee  exe- 
cute, acknowledge  and  deliver  to  such  receiver  a  proper  and  valid  as- 
signment and  conveyance  of  all  his  lands  and  real  estate,  wheresoever 
the  same  are  situate;  that  the  sum  of  $30  be  allowed  to  Cornelia  C. 
Hansee  for  costs  of  this  proceeding,  it  appearing  that  she  has  a  valid 
assignment  of  the  judgment  against  the  said  Jesse  0.  Hansee,  and  is 
the  real  party  in  interest;  and  said  Jesse  C.  Hansee  is  hereby  en- 
joined and  restrained  from  making  any  disposition  of,  or  interfering 
with  his  property,  equitable  interests,  things  in  action,  or  any  of  them, 
except  in  obedience  to  this  order,  until  further  order  in  the  premises. 

Dated  January  6,  1887.  {Signature  of  Judge.) 

Form  for  Receiver's  Bond. 

Know  all  men  by  these  presents  that  we,  Harrison  Brooks,  of  the 
city  of  Kingston,  Ulster  county,  by  occupation  a  builder,  and  Daniel 
Lane,  of  the  town  of  Hurley,  said  county,  by  occupation  a  farmer, 
are  held  and  firmly  bound  unto  the  people  of  the  State  of  New  York 
in  the  sum  of  $5,000,  to  be  paid  to  the  said  people;  for  which  pay- 
ment well  and  truly  to  be  made  we  bind  ourselves,  our  heirs,  executors 
and  administrators  jointly  and  severally  by  these  presents.  Sealed 
with  our  seals.     Dated  the  9th  day  of  February,  1887. 


656         Pbooeedingb  Supplbbientary  to  an  Execution. 

Whebeas,  By  an  order  made  by  Hoiu  William  S.  Kenyon,  on  the 
ist  day  of  February,  1887,  in  an  action  in  the  Supreme  Court  wherein 
George  Haines  was  plaintiff  and  Frank  Wood  defendant,  the  above 
bounden  George  V.  Dumont  was  appointed  receiver  of  all  debts,  prop- 
erty, equitable  interest  and  things  in  action  of  Frank  Wood,  a  judg- 
ment debtor,  pursuant  to  the  provisions  of  the  Code  of  Procedure: 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the 
said  George  V.  Dumont  shall  faithfully  discharge  the  duties  of  liis 
trust  as  such  receiver,  and  otherwise  perform  his  office  in  all  things 
according  to  the  true  intent  and  meaning  of  said  order,  then  this  ob- 
ligation shall  be  void;  otherwise  to  be  in  full  force  and  effect. 

(Signatures,) 

{Add  acknowledgment  and  justification  clauses,  with  approval,) 

§  2465.  The  judge  most  ascertain,  if  practicable,  by  the  oath  of  the  judgment 
debtor,  or  otherwise,  whether  an  action  specified  in  article  first  of  title  fourth  of 
chapter  fifteenth  of  this  act,  or  a  special  proceeding  instituted  as  prescribed  in 
article  first  of  this  title,  is  pending  against  the  judgment  debtor.  If  either  is 
pending,  and  a  receiver  has  not  been  appointed  therein,  notice  of  the  application 
for  the  a'ppointment  of  a  receiver,  and  of  all  the  subsequent  proceedings  respect- 
ing the  receivership,  must  be  given,  in  such  a  manner  as  the  judge  directs,  to  the 
judgment  creditor  prosecuting  it. 

§  2466.  Only  one  receiver  of  the  property  of  a  judgment  debtor  shall  be  ap- 
pointed. Where  a  receiver  thereof  has  already  been  appointed,  the  judge,  in- 
stead of  making  the  order  prescribed  in  the  last  section  but  one,  must  make  an 
order,  extending  the  receivership  to  the  special  proceeding  before  him.  Such  an 
order  gives  to  the  judgment  creditor  the  same  rights,  as  if  a  receiver  was  then  ap. 
pointed  upon  his  application;  including  the  right  to  apply  to  the  court  to  control, 
direct,  or  remove  the  receiver,  or  to  subordinate  the  proceedings  in  or  by  which 
the  receiver  was  appointed,  to  those  taken  under  his  judgment. 

The  fact  that  a  receiver  of  a  judgment  debtor's  property  has  been 
appointed  in  supplementary  proceedings  does  not  bar  an  application 
in  a  creditor's  action,  nor  is  it  necessary  to  appoint  the  same  receiver 
in  such  action.  This  section  applies  only  to  supplementary  proceed- 
ings. State  Bank  of  Syracuse  v.  CriU,  23  Him,  410.  Where  a  re- 
ceiver has  been  appointed  in  proceedings  instituted  in  favor  of  one 
judgment  creditor  it  is  in  the  discretion  of  the  court,  in  an  action 
brought  by  another  judgment  creditor  to  set  aside  such  proceedings 
on  the  ground  of  collusion,  to  appoint  another  receiver,  and  to  direct 
the  first  receiver  to  hand  over  to  him  the  property  received.  Con- 
nolly V.  Koetz^  78  N.  Y.  620.  Where  the  examination  of  a  debtor 
was  taken  and  closed,  and  three  days  thereafter  an  order  was  entered 
extending  a  receivership,  without  notice  to  the  judgment  debtor, 
held^  that  such  order  was  unauthorized,  and  that  the  same  reason 
for  giving  notice  to  a  judgment  debtor  on  the  appointment  of  a  re- 
ceiver applies  with  equal  force  to  an  order  extending  a  receivership. 
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Benjamin  v.  Myers^  3  State  Rep.  284.  The  court  has  no  power, 
without  notice  to  the  judgment  debtor,  to  make  an  order  directing  a 
receiver  appointed  in  supplementary  proceedings  to  direct  the  appli- 
cation of  any  portion  of  the  funds  coming  into  his  hands  in  pay- 
ment of  judgments,  other  than  that  under  which  he  was  appointed, 
or  those  to  which  his  receivership  has  been  extended  under  this  and 
the  two  preceding  sections.  It  is  his  duty  to  restore  to  the  judg- 
ment debtor  any  surplus  after  the  satisfaction  of  these  judgments, 
and  such  an  order,  made  without  notice  to  the  debtor,  is  not  binding 
on  him,  and  would  be  no  protection  to  the  receiver.  Goddard  v. 
StiUa^  90  N.  Y.  199.  The  same  case  was  again  heard  on  appeal. 
99  N.  Y.  640.  But  no  ruling  of  law  was  made,  the  decision  turn- 
ing on  the  facts. 

Precedent  for  Order  Extending  Receivership. 
ULSTER  COUNTY  COURT. 

Herman  Lang 

agst. 

Joseplius  J.  Buckley. 


It  appearing  by  the  papers  and  proceedings  herein  that  James  Coun- 
tryman, of  the  city  ot  Kingston,  has  heretofore  been  appointed  re- 
ceiver of  the  property  of  the  said  Josephus  J.  Buckley,  the  judgment 
debtor,  in  an  action  instituted  as  prescribed  in  article  1  of  title  12  of 
chapter  17  of  the  Code  of  Civil  Procedure  by  Herman  Lang  against 
Josephus  J.  Buckley,  the  judgment  debtor;  and  it  appearing  to  my 
satisfaction  that  the  said  receiver  has,  upon  such  appointment,  given 
ample  security  for  the  faithful  discharge  of  his  duties  as  such,  and 
that  such  receivership  is  pending  undischarged,  I  do  hereby  order 
that  the  said  receivership  be  and  it  hereby  is  extended  to  the  special 
proceeding  herein,  pursuant  to  the  provisions  of  section  2466  of  the 
Code  of  Civil  Procedure. 

Dated  June  1,  1887.  William  S.  Kenyon^, 

County  Judge  of  Ulster  County. 

§  2467.  An  order  appointing  a  receiver,  or  extending  a  receiversliip,  must  be 
filed  in  the  office  of  the  clerk  of  the  county  wherein  the  judgment- roll  in  the 
action  is  filed ;  or,  if  the  special  proceeding  is  founded  upon  an  execntion  issued 
out  of  a  court,  other  than  that  in  which  the  judgment  was  rendered,  in  the  office 
of  the  clerk  of  the  county,  wherein  the  transcript  of  the  judgment  is  filed. 

Where  the  receiver  is  appointed  by  the  Common  Pleas  it  is  held 
that  the  order  appointing  him  must  be  filed  in  the  office  of  the 
county  clerk.     Genner  v.  Hepburn^  6  Law  Bull.  29. 

§  2468.  The  property  of  the  judgment  debtor  is  vested  in  a  receiver,  who  has 
duly  qualified,  from  the  time  of  filing  the  order  appointing  him,  or  extending  his 
receivership,  as  the  case  may  be;  subject  to  the  following  exceptions: 
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1.  Real  property  is  vested  in  the  receive;:,  only  from  the  time  when  the  order,  or 
a  certified  copy  thereof,  as  the  case  may  be,  is  filed  with  the  clerk  of  the  county 
where  it  is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the  order  is  filed,  resides  in 
another* county  of  the  State  his  personal  property  is  vested  in  the  receiver,  only 
from  the  time  when  a  copy  of  the  order,  certified  by  the  clerk  in  whose  ofllce  it  is 
recorded,  is  filed  with  the  clerk  of  the  county  where  he  resides. 

This  section  applies  only  to  r^al  estate  situated  wlthiu  the  State. 
Smith  V.  Tozevy  3  State  Rep.  363. 

§  2469.  Where  the  receiver's  title  to  personal  property  has  become  vested,  as 
prescribed  in  the  last  section,  it  also  extends  back,  by  relation,  for  the  benefit  of 
the  judgment  creditor,  in  whose  behalf  the  special  proceeding  was  instituted,  as 
follows: 

1.  Where  an  order,  requiring  the  judgment  debtor  to  attend  and  be  examined, 
or  a  warrant,  requiring  the  sheriff  to  arrest  him  and  bring  him  before  the  judge, 
has  been  served,  before  the  appointment  of  the  receiver,  or  the  extension  of  the 
receivership,  the  receiver's  title  extends  back  so  as  to  include  the  personal  prop- 
erty of  the  judgment  debtor  at  the  time  of  the  service  of  the  order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as  specified  in  the  foregoing 
subdivision,  but  an  order  has  been  made,  requiring  a  person  to  attend  and  be 
examined,  concerning  property  belonging,  or  a  debt  due,  to  the  judgment  debtor, 
the  receiver's  title  extends  to  personal  property  belonging  to  the  judgment  debtor, 
which  was  in  the  hands,  or  under  the  control,  of  the  person  or  corporation  thus 
required  to  attend  at  the  time  of  the  service  of  the  order;  and  to  a  debt  then  due 
to  him  from  that  person  or  corporation. 

8.  In  every  other  case,  where  notice  of  the  application  for  the  appointment  of 
the  receiver  was  given  to  the  judgment  debtor,  the  receiver's  title  extends  to  the 
personal  property  of  the  judgment  debtor  at  the  time  when  the  notice  was  served, 
either  personally  or  by  complying  with  the  requirements  of  an  order  prescribing 
a  substitute  for  personal  service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  subdivisions  of  this 
section,  the  rule  most  favorable  to  the  judgment  creditor  must  be  adopted. 

But  this  section  does  not  affect  the  title  of  a  pc^chaser  in  good  faith,  without 
notice,  and  for  a  valuable  consideration;  or  the  payment  of  a  debt  in  good  faith 
and  without  notice. 

See  as  to  security  to  perfect  appointment,  section  715.  The 
receiver's  appointment  is  not  complete  until  his  bond  is  filed. 
Voorliees  v.  Seymour^  26  Barb.  569 ;  Conger  v.  Sandsy  19  How.  8 ; 
Johnson  v.  Martin^  1  T.  &  C.  504.  The  last  case  is  authority  for 
the  proposition,  that,  when  the  order  required  a  bond  with  sureties 
from  the  receiver,  he  had  no  power  to  act  until  a  bond  with  two 
sureties  was  filed,  and  the  party  against  whom  suit  was  brought 
was  allowed  to  raise  tlie  question.  But  the  omission  of  a  seal  upon  a 
bond  given  by  a  receiver  is  an  irregularity  which  can  only  be  taken 
advantage  of  by  the  judgment  debtor.  Morgan  v.  Potter,  17  Hun, 
403.  As  to  effect  of  failure  to  file  bond  upon  title  of  successor, 
see  Steele  v.  SturgeSj  5  Abb.  442.     It  was  held  in  Bamka  v.  Potter^ 
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21  How.  469,  that  where  the  receiver  had  given  ample  security  on 
his  first  appointment,  he  need  not  give  further  security  on  being  ap- 
pointed, pending  his  first  appointment  as  receiver  of  the  same  estate 
in  another  action.  It  is  said  in  Wright  v.  Nostrand^  94  N.  T.  31; 
reversing  47  N.  Y.  Super.  441,  that  the  only  interest  a  defendant  lias 
in  the  regularity  of  the  appointment  of  a  receiver,  is  to  see  that  he 
rightfully  represents  the  plaintiflEs  in  order  that  they  may  not  be 
subjected  to  other  actions  for  the  same  cause,  by  person^  holding  a 
superior  right.  The  same  case  discusses  the  provisions  of  section 
298  of  the  old  Code,  for  which  this  section  is  a  substitute,  and 
should  be  referred  to  for  examination  in  reference  to  questions  aris- 
ing under  this  section,  as  should  the  decision  in  the  court  below. 
Where  the  judgment-roll  is  filed  in  the  county  where  the  debtor 
resides,  and  his  real  estate  lies  in  the  same  county,  a  receiver  becomes 
vested  with  the  real  estate  upon  the  recording  of  the  order  appoint- 
ing him.  It  is  not  necessary  to  record  a  certified  copy  of  the  order. 
Fredericka  v.  MoiVj  28  Hun,  417;  DuBoia  v.  Gassidy^  75  N.  Y. 
298. 

Where  the  order  appointing  a  receiver  directed  the  debtor  to  assign 
his  real  estate,  but  contained  no  directions  as  to  delivering  posses- 
sion, the  debtor  cannot  be  punished  for  contempt  for  refusing  to 
deliver  such  possession.  Tinkey,  v.  Lcmgdariy  60  How.  180.  The 
court  may,  however,  on  motion  compel  the  debtor  to  deliver  his 
property  to  the  receiver.  Fenner  v.  Sanborn^  37  Barb.  610 ;  Clan 
Banald  v.  WycTcoff^  41  N.  Y.  Super.  527.  The  time  when  title  to  tlie 
real  estate  vested  in  the  receiver  was  fruitful  of  discussion  prior  to  the 
amendment  to  section  298  of  the  old  Code  in  1862  and  1863,  among 
the  decisions  being  Porter  v.  Williams^  9  N.  Y.  142,  and  Chautauqua 
Bank  v.  Rhley,  19  id.  369 ;  Moak  v.  Coats,  33  Barb.  498.  Since  that 
time  are  Rogers  v.  Coming ,  44  id.  229 ;  Manning  v.  Evans,  19 
Hun,500  ;  Wingv.  Disse,  15  id.  190;  Cooney  v.  Cooney,65  Barb.  524  ; 
Hayes  v.  BiuMey,  53  How.  173,  holding  the  rule  as  now  embodied 
in  this  section,  and  Scott  v.  Elmore,  10  Hun,  68,  contra.  An  ex 
parte  order  directing  the  debtor  to  turn  over  specific  property  to  the 
receiver  was  set  aside.  Reed  v.  Champayne,  5  Week.  Dig.  227. 
The  receiver  cannot  claim  property  acquired  subsequent  to  the 
instituting  of  the  proceeding,  or  to  his  appointment.  Tfiorn  v. 
Fellows,  5  Week.  Dig.  473  ;  Graff  v.  Bonnett,  25  How.  470 ;  Mer^ 
ritt  V.  Sawyer,  6  T.  &  C.  160;  Genet  v.  Foster,  18  How.  50; 
DuBois  V.  Cassidy,  75  N.  Y  298.  He  cannot  maintain  replevin. 
Campbell  v.  Fish,  8  Daly,  162.     He  does  not  take  exempt  prop- 
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erty,  however  broad  the  language  of  the  order.  Andrews  v. 
Howen,  28  How.  26 ;  Finnin  v.  MaUoy^  83  N.  T.  Super.  382 ; 
Cooney  v.  Cooney^  65  Barb.  524 ;  TiUotson  v.  Wolcott,  48  N.  T, 
188;  Mancock  v.  Sears,  93  id.  79.  A  receiver  does  not  stand 
merely  in  the  place  of  the  debtor,  but  represents  the  creditors,  at 
whose  instance  he  was  appointed.  Seymour  v.  Wilson j  15  How. 
353 ;  Bostwick  v.  Menoh^  40  N.  T.  383 ;  Porter  v.  Williams^  9 
id.  142;  Underwood  v.  Suteliffe,  77  id.  58.  See  Wright  v. 
Ifostrandj  94  id.  81.  Kennedy  v.  Thorp,  51  id.  174,  does  not 
necessarily  conflict  with  this  rule.  See  Laws  1858,  chap.  314, 
authorizing  assignee  to  bring  action  to  set  aside  fraudulent  convey- 
ances. The  receiver  is  entitled  to  the  rents  and  profits  of  the 
debtor's  real  estate.  Famham  v.  Campbell,  10  Paige,  598.  To 
the  interest  of  the  husband  as  tenant  by  the  courtesy.  Beamish 
V.  Hoyt,  2  Robt.  307 ;  Ellsworth  v.  Cook,  8  Paige,  643.  To  a 
widow's  right  of  dower.  Moak  v.  Coats,  33  Barb.  498 ;  Thompson  v. 
Fonda,  4  Paige,  448 ;  Stewart  v.  MoMartins,  5  Barb.  438. 

Where,  in  pursuance  of  an  order  appointing  a  receiver  in  proceed- 
ings supplementary  to  execution  against  a  widow  who  was  entitled 
to  dower,  but  which  had  not  been  assigned  to  her,  she  convened 
her  dower  interest  to  the  receiver,  he  having  complied  with  the  con- 
ditions of  section  2468  for  the  vesting  of  the  property  of  the  judg- 
ment debtor  in  him,  he  was  held  entitled  to  maintain  an  action  to 
admeasure  the  dower  in  his  name  as  receiver.  Payne  v.  Becker,  87 
N.  Y.  154  ;  reversing  22  Hun,  28.  But  cannot,  it  seems,  bring  parti- 
tion. Payne  v.  Becker,  supra  ;  Du  Bois  v.  Cassidy,  75  N.  Y.  299 ; 
Miller  v.  Levy,  46  N.  Y.  Super.  207.  Contra,  Powdson  v.  Peeve,  2 
Week.  Dig.  375.  An  annuity  passes  to  the  receiver.  De  Oraw  v. 
Clason,  11  Paige,  136 ;  HalleM  v.  Thompson,  6  id.  583 ;  Ten  Broeck 
V.  Sloo,  13  Barb.  28.  As  does  a  fund  where  the  debtor  is  trustee  as 
well  as  cestui  qice  trust,  Craig  v.  ffone,  2  Edw.  Ch.  554 ;  McEwen 
V.  Brewster,  19  Hun,  337.  A  chattel  mortgage,  filed  after  the  pro- 
ceedings are  instituted,  does  not  divest  the  receiver  of  the  title. 
Clark  v.  Gilbert,  14  Week.  Dig.  241.  Otherwise,  as  to  a  valid  mort- 
gage. Cainpbell  v.  Fish,  8  Daly,  162;  Tinkey  v.  Langdon,  60 
How.  180 ;  reversed  on  another  point,  13  Week.  Dig.  384 ;  Gard- 
ner V.  Smith,  29  Barb.  74 ;  Manning  v.  Monaghan,  23  N.  Y.  539. 
Eeal  estate,  although  out  of  the  State,  vests  in  the  receiver.  Chau- 
tauqua Bank  v.  Pisley,  19  N.  Y.  374.  The  receiver  cannot  have 
the  possession  of  property  alleged  to  belong  to  the  debtor  but  in 
the  hands  of  a  third  person,  who  substantially  disputes  the  title. 
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Dewey  v.  Finn^  18  Week.  Dig.  558.  Where  a  mortgagee  sells, 
under  a  chattel  mortgage,  more  property  than  is  siifflcient  to  pay  the 
mortgage  debt,  bids  the  same  in  himself,  and  takes  possession,  claim- 
ing the  property  under  this  title,  the  mortgagor  may  elect  to  treat 
the  entire  sale  as  valid,  or  to  regard  the  amount  for  which  the  prop- 
erty sold  in  excess  of  the  indebtedness  secured  as  unpaid  purchase- 
money  in  the  hands  of  the  mortgagee,  and  a  receiver  of  the  mort- 
gagor, appointed  in  supplementary  proceedings,  may  maintain  an 
action  against  the  mortgagee  to  recover  such  surphis.  Davenport 
V.  McChen^ieyy  86  N.  T.  242.  The  debtor  will  not  be  directed  to 
deliver  to  a  receiver  possession  of  real  property  upon  which  the 
judgment  was  a  lien  ;  the  remedy  is  by  sale  under  execution.  Ah 
hany  National  Bank  v.  Gaynor^  67  How.  421.  The  appointment 
of  assignees  in  bankruptcy  of  individual  partners  confers  no  power 
on  the  assignees  therein  to  take  firm  property,  and  hence  has  no 
legal  effect  upon  the  ownership  of  a  firm  judgment,  or  the  right  of 
a  receiver  appointed  in  proceedings  supplementary  to  execution 
thereon  to  maintain  an  action  to  reach  the  debtor's  property.  The 
fact  that  the  bank  in  whose  favor  the  judgment  was  rendered  had 
ceased  to  be  a  corporation  by  reason  of  its  bankruptcy  subsequent 
to  the  recovery  of  the  judgment  does  not  invalidate  plaintiff's  title 
as  receiver.  Although  in  an  action  by  a  receiver  to  set  aside  trans- 
fers of  real  property  he  must  show  proceedings  such  as  would  vest 
title  thereto  in  him,  it  is  not  necessary  where  only  personal  property 
is  concerned.  Wright  v.  Nostrand^  94  N.  T.  31.  A  receiver  can- 
not be  compelled  in  another  action,  to  which  neither  ho  or  the  creditor 
was  a  party,  to  pay  over  money  received  by  hira  as  property  of  the 
debtor,  nor  should  he  be  directed  to  pay  over  moneys  without  de- 
ducting for  his  commissions  and  expenses.  QeUton  v.  Syra^cuee 
Savings  Banh^  29  Hun,  594.  Payment  of  a  judgment  by  a  debtor 
does  not,  ij>80  facto^  discharge  the  receiver.  He  may  have  a  claim 
for  expenses  incurred  to  be  paid  out  of  the  fund.  Crooks  v.  JF^nd- 
ley,  3  Law  Bull.  26.  It  is  said  in  Palen  v.  Btishnell^  18  Abb.  301, 
that  a  receiver  may  recover  usurious  premiums  paid  by  the  debtor. 
Reversed  on  another  point,  46  Barb.  24.  The  receiver  can  only  re- 
cover so  mucli  of  the  property  of  the  debtor  fraudulently  transferred 
as  will  satisfy  the  creditors  at  whose  instance  he  is  appointed.  The 
transfer  is  good  as  against  the  debtor,  and  all  creditors  who  take  no 
steps  to  set  it  aside.  Bostwick  v.  Mencky  40  N.  T.  883.  The  in- 
terest of  a  cestui  qiie  trust  cannot  be  reached  by  the  receiver  ex- 
cept by  action.    Scott  v.  Nevitbs.  6  Duer.    See  §§  1879  to  2463. 
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"Where  a  tnist  is  created  in  favor  of  the  creditors  of  one  praying 
the  consideration  of  lands  which  are  conveyed  to  another,  the  re- 
ceiver is  not  the  representative  of  the  creditor  in  respect  to  it.    See 

Wood  V.  Robinaony  22  N.  Y.  564 ;  McCartney  v.  Bostwiek^  32  id. 
53 ;  Underwood  v.  SutcUffe^  77  id.  58.  The  receiver  may  be  sub- 
stituted as  plaintiff  in  a  pending  suit  brought  by  the  debtor.  Matter 
of  WaldOj  6  Abb.  N.  C.  307*  But  it  is  a  matter  of  discretion  and 
not  of  right.     In  re  Application  of  Lansing^  17  Week.  Dig.  288. 

A  seat  in  the  New  York  Cotton  Exchange  is  property  which 
passes  to  the  receiver,  and  defendants,  in  an  action  brought  therefor 
by  a  receiver,  are  not  aided  by  defects  in  the  appointment  of  the  re- 
ceiver ;  the  judgment  debtor  consented  and  thereby  waived  all  irregu- 
larities. The  appointment  cannot  be  questioned  collaterally  for 
irregularity,  and  the  plaintiff  may  redeem  such  a  seat.     Powell  v. 

Wald/ron^  89  N.  Y.  328.  As  to  the  intent  of  section  2469,  see  Pv^ 
tet  v.  Flannelly^  60  How.  67.  The  receiver  may  be  required  to 
give  security  for  costs  where  bad  faith  in  commencing  the  action  is 
shown.  Kimherly  v.  Goodrich,  22  How.  424 ;  Jenkins  v.  Stow^  2 
Law  Bull.  37  ;  Siniih  v.  Clarke,  1  id.  83  ;  Welch  v.  Bogert,  3  Week. 
Dig.  402  ;  Bolles  v.  Duff,  17  Abb.  48 ;  Briggs  v.  Vandenhurgh,  22 
N.  Y.  467.  He  may  be  required  to  give  security  after  obtaining 
leave  to  sue,  and  an  order  requiring  security  is  not  appealable. 
Bolles  V.  Duff,  17  Abb.  448  ;  see  §  3271.  The  court  rules  prescribe 
the  procedure  by  a  receiver  on  bringing  suit. 

Rule  79.  Whenever  a  receiver,  appointed  ander  proceedings  sapplementary  to 
execution,  shall  applj  for  leave  to  bring  an  action,  he  shall  present  and  file  with  his 
application  the  written  request  of  the  creditor  In  whose  behalf  he  was  appointed, 
that  sach  action  be  brought.  Or  else  he  shall  give  a  bond  with  sufficient  sureties, 
and  that  properly  acknowledged  and  approved  by  the  court,  to  the  person  against 
whom  the  action  is  to  be  brought,  conditioned  for  the  payment  of  any  costs  which 
may  be  recovered  against  such  receiver.  And  leave  to  bring  actions  shall  not  be 
granted  except  on  such  written  request,  or  on  the  giving  of  such  security.  In  all 
other  cases,  where  a  receiver  applies  to  the  court  for  leave  to  bring  an  action,  he 
shall  show  in  such  application  that  he  has  sufficient  property  in  his  actual  pos- 
session to  secure  the  person  against  whom  the  action  is  to  be  brought,  for  any  costs 
which  he  may  recover  against  such  receiver.  Otherwise  the  court  may  require 
the  receiver  to  give  such  bond,  conditioned  for  the  payment  of  costs,  and  with 
such  security  as  is  above  mentioned. 

Whether  the  receiver  of  iin  insolvent  corporation  shall  be  com- 
pelled to  give  security  for  costs  is  within  the  discretion  of  the  court 
at  Special  Term,  and  the  order  is  not  appealable  to  the  General  Term 
or  the  Court  of  Appeals.     Briggs  v.  Vanderburgh,  22  N.  Y.  467. 

§  2470.  Each  county  clerk  must  keep  in  his  office  a  book,  indexed  to  the  names 
of  the  judgment  debtors,  styled  '*  book  of  orders  appointing  receivers  of  jadgme&t 
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debtors/'  A  county  clerk,  in  whose  office  an  order  or  a  certified  oopj  of  an  order 
is  filed,  as  prescribed  in  section  two  thousand  four  hundred  and  sixtj-seven  or  sec- 
tion two  thousand  four  hundred  and  sixty-eight  of  this  act,  must  immediately 
note  thereupon  on  time  of  filing  it,  and,  as  soon  as  practicable,  must  record  it,  in 
the  book  so  kept  by  him.  He  must  also,  upon  request,  furnish  forthwith  to  any 
party  or  person  interested,  one  or  more  certified  copies  thereof.  For  each  omis- 
sion to  comply  with  any  provision  of  this  section,  a  county  clerk  forfeits,  to  the 
party  aggrieved,  two  hundred  and  fifty  dollars,  in  addition  to  all  damages  sus- 
tained by  reason  of  the  omission. 

§  3471.  A  receiver,  appointed  as  prescribed  in  this  article,  is  subject  to  the  di- 
rection and  control  of  the  Court  out  of  which  the  execution  was  issued.  Where 
an  order  has  been  made,  extending  a  receivership  to  a  special  proceeding  founded 
upon  a  subsequent  judgment,  the  control  over,  and  direction  of  the  receiver,  with 
respect  to  that  judgment,  remain  in  the  court  to  whose  control  and  direction  he 
was  originally  subject. 

A  motion  to  set  aside  an  order  appointing  a  receiver  is  properly 
made  to  the  court  and  not  to  a  judge.  Lippincott  v.  Westray^  6 
Civ.  Pro.  74.  As  to  power  of  judge  to  accept  resignation  of  re- 
ceiver, see  Wing  v.  Diesej  15  Ilun.  190,  and  §  716,  which  provides 
for  such  a  contingency.  The  rule  under  the  old  Code  was  that  where 
the  receiverehip  had  been  extended  the  receiver  would  be  subject  to 
the  control  of  the  court  upon  whose  execution  he  was  first  appointed. 
Jiinks  V.  Potter^  21  How.  469.  After  appointment  authority  of  a 
judge  over  receiver  ceases,  and  he  can  only  be  compelled  to  account 
by  the  court.  Pool  v.  Saffordy  14  Hun,  369  ;  TiUotson  v.  WolcoU^ 
48  N.  Y.  188  ;  Lane  v.  Luiz^  1  Keyes,  203.  Contra,  Welater  v. 
U(Mie,  13  How.  382. 

Where  it  does  not  appear  in  what  court  the  judgment  was  taken 
in  the  suit  in  which  the  receiver  was  appointed,  or  out  of  what  court 
the  execution  thereon  was  issued,  there  is  no  jurisdiction  shown  in 
the  court  of  the  fund  or  the  receiver.  Oelston  v.  Syracuse  Savings 
Banky  29  Hun,  594.  The  court  will  control  the  action  of  the 
receiver  as  to  the  disposition  of  the  property  which  comes  into  his 
hands.  WardeU  v.  Leavenworth^  3  Edw.  244.  But  it  will  not 
enjoin  the  receiver  from  taking  possession  of  the  debtor's  property 
in  a  separate  action.  Van  Rensselaer  v.  Emery^  9  How.  135.  Nor 
to  pay  over  trust  funds  to  the  creditors.  Oenet  v.  Fowler^  18  How. 
50.  Or  to  distribute  funds  for  which  he  may  be  held  liable. 
Morris  v.  Hiler^  57  How.  322.  The  court  will  only  entertain  an 
application  for  the  removal  of  a  receiver  on  notice.  Bruns  v. 
StewaHy  etc.,  Co.,  31  Hun,  195;  Rogers  v.  Coming,  44  Barb.  229. 
The  employment  of  the  debtor  as  his  agent  to  make  collections  is 
not  ground  for  removal.  Ross  v.  Bridge,  24  How.  163.  An  order 
removing  a  receiver  on  the  ground  of  collusion  with  the  judgment 
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debtor  is  not  appealable  to  the  Court  of  Appeals.  Connolly  v.  KretZj 
68  N.  Y.  620.  It  was  held  in  Branch  v.  Harrington,  49  How.  196 ; 
Cummings  v.  Egerton^  9  Bosw.  484,  that  the  receiver  should  not 
employ  the  attorney  of  the  judgment  creditor.  These  decisions  are 
overruled  by  Baker  v.  Van  Epps,  60  How.  79.  The  receiver  is 
bound  to  restore  the  surplus  after  payment  of  judgments  he  repi'e- 
sents  to  the  debtor.  Manning  v.  Monaghan^  23  N.  T.  585; 
Becker  v.  Torrance,  31  id.  63 ;  LamAgan  v.  Mayor,  70  id.  454 ; 
Goddard  w  Stiles,  90  id.  199.  He  cannot  be  sued  without  per- 
mission of  the  court.  Noe  v.  Gibson,  7  Paige,  513 ;  Parker  v, 
Bruning,  8  id.  388 ;  Taylor  v.  Baldwin,  14  Abb.  166 ;  Biggs  v. 
Whitney,  15  Abb.  388;  Be  Grooi  v.  Joy,  30  Barb.  483.  The 
rights,  powers  and  duties  of  a  receiver  are  nearly  analogous  to  those 
of  a  receiver  appointed  by  the  Court  of  Chancery  on  a  creditor's 
bill.  Petition  of  Inglehart,  1  Sheldon,  514.  If  a  conveyance  is 
necessary  to  enable  a  receiver  to  acquire  title  or  possession  to  prop- 
erty, the  court  which  has  jurisdiction  of  the  judgment  debtor  may 
compel  him  to  make  such  conveyance.  It  has  this  inherent  power. 
Chautauqua  Bank  v.  Riseley,  19  N.  Y.  374.  As  a  very  thorough 
discussion  of  the  practice  in  supplementary  proceedings,  attention 
is  called  to  the  case,  94  N.  Y.  31,  frequently  cited,  which  settles 
very  many  questions  as  to  the  regularity  of  the  proceedings,  and  the 
rights  of  the  receiver,  and  determines  that  the  proceeding  is  not  one 
in  which  jurisdiction  must  be  proved  whenever  questioned  in  a  col- 
lateral proceeding,  but  is  a  remedy  in  a  court  of  general  jurisdiction, 
where  the  acts  of  the  officers  named  are  entitled  to  all  the  presump- 
tions of  regularity  which  belong  to  proceedings  in  courts  of  general 
jurisdiction.  The  attention  of  the  practitioner  is  called  to  the  fact 
that,  under  this  title,  as  well  as  many  others,  very  many  cases  decided 
before  the  enactment  of  the  Code  are  overruled  or  rendered  obso- 
lete by  the  changed  language  of  the  present  Code.  No  attempt  has 
been  made  to  determine  in  each  instance  what  changes  are  effected 
by  the  language  used  in  the  revision.  Where  it  is  apparent,  no 
explanation  is  needed.  Where  it  is  doubtful,  it  remains  for  the 
courts  to  determine  the  extent  and  character  of  the  change,  and  in 
each  particular  case  the  practitioner  will  be  obliged  to  determine 
whether  a  case  cited  applies  to  the  changed  conditions  of  the  par- 
ticular statute  affected  by  it. 
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CHAPTER    XXV. 

REFERENCE  OF  CLAIMS  AGAINST  ESTATES. 

The  proceeding  by  reference  to  determine  and  enforce  a  disputed 
claim  against  an  estate,  under  the  provisions  of  the  Revised  Statutes 
relating  to  decedents'  estates,  is  held  to  be  a  special  proceeding  and 
not  an  action.  Denise  v.  Deniae^  41  Hun,  9 ;  Roe  v.  Boyle^  81  N. 
T.  305 ;  Mowry  v.  Peet^  88  id.  453 ;  Hatch  v.  Stewart^  5  State  Rep. 
180;  Hopkins  v.  Lott^  6  id.  12;  Russell  v.  Lane,  1  Barb.  519; 
Young  v.  Cuddy ,  23  Hun,  249 ;  Paddock  v.  Kirkham,  102  N.  T. 
597.  The  provisions  of  the  Revised  Statutes  regulating  such  claims 
and  references  thereon  are  a  portion  of  2  Revised  Statutes,  chapter 
6,  title  3,  article  2,  as  follows : 

§  84.  Any  esecator  or  administrator,  at  anj  time,  at  least  six  months  after  the 
granting  of  the  letters  testamentary  or  of  administration,  may  insert  notice  once 
in  each  week  for  sis  months,  in  a  newspaper  printed  in  the  county,  and  in  so 
many  other  newspapers  as  the  surrogate  may  deem  most  likely  to  g^ve  notice  to 
the  creditors  of  the  deceased,  requiring  all  persons  having  claims  against  the  de- 
ceased to  exhibit  the  same,  with  the  vouchers  thereof,  to  such  executor  or  admin- 
istrator, at  the  place  of  his  residence  or  transaction  of  business,  to  be  specified 
in  such  notice,  at  or  before  the  day  therein  named,  which  shall  be  at  least  six 
months  from  the  day  of  the  first  publication  of  such  notice. 

§  85.  Upon  any  claim  being  presented  against  the  estate  of  any  deceased  per- 
son the  executor  or  administrator  may  require  satisfactory  vouchers  in  support 
thereof,  and  also  the  affidavit  of  the  claimant  that  such  claim  is  justly  due,  that 
no  payments  have  been  made  thereon,  and  that  there  are  no  offsets  against  the 
same  to  the  knowledge  of  such  claimant;  which  oath,  may  be  taken  before  any 
justice  of  the  peace  or  other  officer  authorized  to  administer  oaths. 

g  36.  If  the  executor  or  administrator  doubt  the  justice  of  any  claim  so  pre- 
sented he  may  enter  into  an  agreement  in  writing  with  the  claimant,  to  refer  the 
matter  in  controversy  to  three  disinterested  persons,  or  to  a  disinterested  person 
to  be  approved  by  the  surrogate;  i^d  upon  filing  such  agreement  and  approval  of 
the  surrogate,  in  the  office  of  the  clerk  of  the  Supreme  Court  in  the  county  in 
which  the  parties,  or  either  of  them,  reside,  a  rule  shall  be  entered  by  such 
clerk,  either  in  vacation  or  term,  referring  the  matter  in  controversy  to  the  per- 
son or  persons  so  selected. 

g  37.  The  referees  shall  thereupon  proceed  to  hear  and  determine  the  matter, 
and  make  their  report  thereon  to  the  court  in  which  the  rule  for  their  appoint- 
ment shall  have  been  entered.  The  same  proceedings  shall  be  had  in  all  re- 
spects ;  the  referees  shall  have  the  same  powers,  be  entitled  to  the  same  compen- 
sation, and  subject  to  the  same  control,  as  if  the  reference  had  been  made  in  an 
action  in  which  such  court  might  by  law  direct  a  reference,  and  the  court  may  set 
aside  the  reix>rt  of  the  referees  or  appoint  others  in  their  places,  and  may  confirm 
such  report  and  adjudge  costs,  as  in  actions  against  executors  ;  and  the  judgment 
of  the  court  thereupon  shall  be  valid  and  effectual  in  all  respects,  as  if  the  same 
had  b<«eix  rendered  in  a  suit  commenced  by  the  ordinary  process. 
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g  89.  In  case  any  suit  shall  be  brought  upon  a  claim  which  shall  not  have  been 
presented  to  the  executor  or  administrator  of  a  deceased  person,  within  six 
months  from  the  first  publication  of  such  notice,  as  hereinbefore  presented,  such 
administrator  or  executor  shall  not  be  chargeable  for  any  assets  or  moneys  that  he 
may  have  paid  in  satisfaction  of  any  claims  of  an  inferior  degree,  or  of  any  lega- 
cies, or  in  making  distribution  to  the  next  of  kin  before  such  suit  wascommenoed. 

The  following  section  of  the  Code  forms  part  of  the  system : 

g  1822.  [Amended,  1882.]  Where  an  executor  or  administrator  disputes  or  re- 
jects a  claim  against  the  estate  of  the  decedent,  exhibited  to  him  either  before  or 
after  the  commencement  of  the  publication  of  a  notice  requiring  the  presentation 
of  claims,  as  prescribed  by  law,  unless  the  claim  is  referred,  as  prescribed  by  law, 
the  claimant  must  commence  an  action,  for  the  recovery  thereof,  against  the  ex- 
ecutor or  administrator,  within  six  months  after  the  dispute  or  rejection,  or,  if  no 
part  of  the  debt  is  then  due,  within  six  months  after  a  part  thereof  becomes  due  ; 
in  default  whereof,  he,  and  all  persons  claiming  under  him,  are  forever  barred 
from  maintaining  such  an  action  thereupon,  and  from  every  other  remedy  to  en- 
force payment  thereof  out  of  the  decedent's  property. 

,  The  amendment  made  to  section  eighteen  hundred  and  twenty-two  shall  not 
apply  when  letters  have  been  issued  to  one  or  more  executors  or  administrators 
before  this  act  takes  effect ;  nor  shall  any  amendment,  made  by  this  act,  invali- 
date or  impair  the  effect  of  any  proceedings  heretofore  taken. 

Notice  to  creditors  and  its  effect. —  There  is  no  absolute  legal  ob- 
ligation on  the  part  of  executors  and  administrators  to  advertise  for 
claims  against  the  estate ;  the  notice  is  for  their  protection  only. 
BuUoch  V.  Bogardus,  1  Denio,  286  ;  Field  v.  Field,  77  N.  Y.  294. 
The  giving  of  six  months'  notice  to  creditors,  as  required  by  law, 
exempts  them  from  all  liability  to  creditors  whose  claims  are  not 
presented,  for  any  assets  paid  over  in  good  faith  by  them  in  satisfac- 
tion  of  claims  of  an  inferior  degree,  or  of  legacies,  or  in  making  dis- 
tribution to  the  next  of  kin,  Evwin  v.  Loper,  43  X.  T,  521.  A 
publication  in  a  newspaper  in  the  county,  pursuant  to  the  order  of 
the  surrogate,  is  sufficient,  unless  he  directs  a  publication  in  some 
other  paper  also.  Dolheer  v.  Casey,  19  Barb.  149.  The  executors 
may  select  a  place  for  the  presentation  of  claims,  and  their  designa- 
tion of  it  in  the  notice  makes  it  their  residence  for  the  puVpose  of 
the  statute.  Iloyt  v.  Bomiett,  58  Barb.  529  ;  reversed  on  another 
point,  50  N.  T.  538.     Contra,  Murray  v.  Smith,  9  Bosw.  689. 

A  notice  to  creditors  "requesting"  them,  instead  of  "  requiring'' 
them,  to  present  their  claims,  is  sufticient.  Prentice  v,  Whitney,  8 
Hun,  300.  But  it  is  said  executors  cannot,  in  their  representative 
capacity,  appoint  another  person  their  attorney  to  dispute  or  reject 
claims  against  the  estate,  and  an  order  that  they  publish  a  notice  to 
present  claims  to  their  attorney,  instead  of  themselves,  is  not  valid. 
Ila/rdy  v.  Ames,  47  Barb.  13 ;  Whitmxyre  v.  Foose,  1  Den.  159. 
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An  omission  of  a  middle  letter  in  the  name  of  the  testator  in  the 
notice  to  creditors  is  immaterial,  and  this  is  so,  although  there  is  a 
person  living  of  the  same  name  as  that  published,  as  the  law  recog- 
nizes bat  one  christian  name,  as  it  did  not  mislead*  Ca/mea  v. 
Wilkmy  79  N.  Y.  129.  The  same  case  holds  that  the  provisions  as 
to  publication  of  notice  and  limiting  the  time  for  commencing  suit 
upon  claims  disputed  or  rejected  include  claims  which  are  contingent 
as  well  as  those  where  the  liability  is  certain  and  fixed.  Knowledge 
of  a  claim  by  an  executor  does  not  avoid  the  necessity  of  its  dne 
presentation,  or,  if  it  be  rejected,  its  presentation  or  refei-ence  within 
the  time  limited  by  statute.  Livingston  v.  Oardner^  4  Kedf .  616,  n. 
It  seems  that  the  only  effect  of  the  publication  of  a  notice  to 
creditors  is  (1)  that  if  a  creditor  chooses  to  present  his  claim,  and  it 
is  rejected,  he  must,  unless  it  is  referred,  commence  an  action  thereon 
within  six  months,  or  absolutely  forfeit  his  right  of  recovery ;  (2)  if  he 
does  not  choose  to  present  his  claim  at  all,  he  may,  nevertheless,  seek 
his  remedy  by  action  at  any  time  before  it  is  barred  by  the  statute 
of  limitations,  though  in  that  event  he  can  have  no  costs,  and  can 
ordinarily  recover  from  the  executor  or  administrator  only  such  sum 
as  he  has  in  his  hands  applicable  to  the  claim  at  the  time  of  the  com- 
mencement of  the  action.  Cotter  v.  QairUan^  2  Dem.  29  ;  Greene 
V.  Day,  1  id.  45 ;  Baggott  v.  Boxdger^  2  Dner,  160.  See  Cordy 
V.  Smithj  4  Law  Bull.  17.  The  party  using  the  statute  as  a  defense 
must  show  strict  compliance  with  it.  When  defendant  failed  to 
establish  due  publication  of  notice,  it  was  held  to  be  no  defense. 
BrodeHok  v.  Smitliy  3  Lans.  26.  When  an  answer  in  an  action 
against  an  executor  alleged  that  the  claim  had  been  presented  and 
rejected,  and  no  action  brought  thereon  within  six  months  after  such 
rejection,  held^  that  the  short  statute  of  limitations  was  sufficiently 
pleaded,  and  that  the  surrogate's  order  directing  notice  of  publica- 
tion to  creditors  to  present  daims  and  proof  of  due  publication  was 
competent.      Williama  v.  Mclntyre^  16  Week.  Dig,  851. 

The  fact  that  the  first  publication  was  anterior  to  the  establish- 
ment of  plaintiffs'  liability  for  contribution  on  a  judgment  paid  by 
the  decedent  is  immaterial.  If  the  action  is  not  brought  within  the 
statutory  time  it  is  barred.  Carries  v.  Wilkin,  79  N.  Y.  129. 
Although  a  claim  against  the  estate  of  a  deceased  partner  upon  a 
debt  of  tlie  firm  may  be  properly  presented  for  allowance  before 
proceedings  had  at  law  against  the  surviving  partner,  yet  the  right 
of  action  thereon  does  not  accrue,  nor  the  statute  begin  to  run,  until 
such  proceedings  are  had,  or  the  survivors  become  insolvent ;  claims 
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not  yet  due  may  be  presented,  also  eontiugent  liabilities.  Eoyt  v. 
JBonnett^  50  N.  Y.  538 ;  Selover  v.  Coey  63  id.  438 ;  Francisco  v. 
Fitchy  25  Barb.  130;  White  v.  Story^  43  id.  124;  WhiOock'a 
EstatCy  1  Tuck.  491. 

Presentation  and  rejection  of  claims.  —  A  claim  may  be  pre- 
sented by  letter,  or  in  any  way  which  deals  fairly  with  the  execu- 
tors, and  the  interests  they  represent ;  the  ci*editor  is  not  boand  to 
exhibit  the  evidence  of  his  claim,  or  make  oath  to  it,  unless  required 
to  do  so  by  the  executors.  Gansevoort  v.  Ndson^  6  Hill,  389. 
But  where  a  claim  is  presented  against  the  estate  of  a  decedent,  the 
executor  is  entitled  to  vouchers  and  the  affidavit  to  the  claim  before 
he  can  be  called  upon  to  pay,  and  he  may  also  require  that  the  claim 
be  made  definite  and  precise.  Tovmsend  v.  N,  Y.  Life  Ins.  Co.y  Court 
of  Appeals,  4  Civ.  Pro.  398  ;  WeUer  v.  WeUeVy  4  Hun,  196.  A  debt 
actually  presented  and  acknowledged  by  the  executor  or  adminis^ 
trator  before  publication  of  notice  to  creditors  to  exhibit  their  claims 
need  not  be  presented  again  for  allowance,  and  the  executor  paying 
the  interest  from  time  to  time,  or  a  part  of  the  principal,  is  tanta- 
mount to  a  formal  admission  of  its  justice  upon  presentment  under 
notice.  Johnson  v.  Corhetty  11  Paige,  265 ;  Field  v.  Fieldy  77  H". 
Y.  294.  Where  executors  or  administrators  are  substituted  for  a 
deceased  defendant,  in  a  pending  action,  they  are  not  entitled  to 
presentation  of  the  demand.  Tindall  v.  JoneSy  19  How.  469. 
When  a  duly  verified  claim  is  presented  to  an  executor,  he  must 
either  admit  or  reject  it  within  a  reasonable  time,  otherwise  he  will 
be  presumed  to  have  admitted  it.  Magee  v.  VeddeTy  6  Barb.  352 ; 
Underwood  v.  NewhurgeVy  4  Kedf .  499. 

If  upon  the  presentation  of  a  claim  an  executor  does  not  admit 
or  reject  it,  or  offer  to  refer  it,  it  is  a  disputed  claim,  which  the  surro- 
gate has  no  jurisdiction  to  try.  Cooper  v.  Feltery  6  Lans.  485.  It 
will  be  seen  these  two  cases  are  in  conflict.  But  the  rule  is  laid 
down  in  Hoyt  v.  Bonnetty  50  N.  Y.  538,  that  to  entitle  an  executor 
or  administrator  to  the  benefit  of  the  short  statute  of  limitations  its 
requirements  must  be  strictly  complied  with.  His  act  in  accepting 
or  rejecting  a  claim  must  be  decided,  unequivocal,  and  absolute, 
whatever  may  be  the  language  or  declaration.  If  in  the  same  notice 
or  declaration  he  does  or  says  any  thing  from  which  the  claimant  may 
reasonably  infer  that  the  determination  to  dispute  or  reject  is  not 
final,  the  claim  is  not  disputed  or  rejected  within  the  meaning  of  the 
statute.  In  Lamhert  v.  Crafty  98  N.  Y.  342,  the  question  is  set- 
tled, and  the  rule  held  that  where  a  claim  against  an  estate  is  pre- 
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sented  in  proper  form,  and  duly  veritfed,  to  the  person,  and  at  the 
place  named  in  the  statutory  notice  to  creditors,  and  after  a  reason- 
able opportunity  to  examine  into  its  validity  and  fairness,  the  execu- 
tors do  not  offer  to  refer  on  the  ground  that  they  doubt  its  justice, 
or  do  not  dispute  it,  it  acquires  the  character  of  a  liquidated  and 
undisputed  claim  against  the  estate.  By  the  amendment  of  1882  to 
section  1822  it  was  made  to  apply  to  claims  presented  before  adver- 
tisement as  well  as  after,  and  an  effective  presentation  and  rejection 
can  now  be  had  before  publication,  but  the  amendment  does  not  ap- 
ply to  cases  where  letters  were  issued  before  the  passage  of  the  act. 
In  re  Haxtoriy  1  State  Rep.  164.  The  executor  had  admitted  a 
claim  upon  a  certain  note.  Held^  that  in  so  doing  he  acted  for  and 
represented  all  the  persons  interested  in  the  estate ;  that  upon  this 
admission  alone,  in  the  absence  of  countervailing  evidence,  fraud  or 
collusion,  the  surrogate  was  authorized  to  order  the  executor  to  pay 
it.    Matter  of  Edlogg^  5  State  Kep.  668. 

Precedent  for  Petition  to  Advertise  for  Claims. 
ULSTER  SURROGATE'S  COURT. 

In  tlie  Matter  of  tlie  Estate  of  Catha- 
rine J.  De  Pay,  deceased. 


To  the  Surrogate  of  Ulster  County : 

The  petition  of  Lucas  E.  Schoonmaker,  sole  executor  of  the  estate 
of  Catharine-  J.  De  Puy,  late  of  said  county  of  Ulster,  deceased,  re- 
spectfully represents,  that  at  least  six  montns  have  elapsed  since  let- 
ters testamentary  upon  the  estate  of  said  deceased  were  granted  by  the 
surrogate  of  said  county  of  Ulster  to  him;  that  your  petitioner  desires 
that  notice  should  be  duly  given  to  all  persons  having  claims  against 
the  estate  of  the  said  deceased,  to  exhibit  the  same  with  the  vouchers 
thereof,  to  the  executor,  at  u  place  to  be  specified  in  such  notice,  within 
such  time  as  is  prescribed  and  provided  by  the  requirements  of  the 
Revised  Statutes  of  this  State;  that  the  said  deceased,  at  the  time  of 
her  death,  and  for  many  years  previous  thereto,  was  an  inhabitant  and 
resident  of  said  county  of  Ulster;  that  the  creditors  of  said  deceased, 
as  far  as  your  petitioner  has  been  able  to  discover  or  ascertain,  reside 
in  the  county  of  Ulster.  And  your  petitioner  has  no  reason  to  believe 
that  there  are  any  creditors  of  said  deceased  residing  without  the  said 
county  of  Ulster.  Your  petitioner,  therefore,  prays  that  an  order  may 
be  duly  made  for  the  publication  of  said  notice  in  such  newspaj^er  as 
the  said  surrogate  may  deem  most  likely  to  give  notice  to  the  creditors 
of  Siiid  deceased,  rennirine  them  to  exhibit  their  respective  demands, 
with  the  vouchers  tnereoi,  to  the  said  executor,  at  the  oflSce  of  V.  B. 
Van  Wagonen,  in  the  city  of  Kingston,  Ulster  county,  on  or  before 
the  5th  day  of  January,  1880,  or  that  in  default  thereof  their  claims 
will  be  debarred  and  precluded  from  payment  by  said  executor  out  of 
72 
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said  estate^  to  the  intent  that  the  said  executor  in  administering  said 
estate  may  have  the  benefit  of  the  protection  given  by  the  provisions 
of  the  Revised  Statutes  in  such  case  provided.  And  your  petitioner 
will  ever  pray,  etc.  Lucas  E.  Schookmaker, 

Dated  this  20/A  day  of  June,  1885.  Executor. 

Notice  to  Creditors, 

In  pursuance  of  an  order  of  Hon.  Oliver  P.  Carpenter,  surrogate  of 
Ulster  county,  notice  is  hereby  given,  according  to  law,  to  all  persons 
having  claims  against  Catharine  J.  DePuy,  late  of  the  town  of  Koches- 
ter,  county  of  Ulster,  deceased,  to  present  the  same,  with  the  vouchers 
in  support  thereof,  to  the  undersigned,  Lucas  E.  Schoonmaker,  the 
executor  of  the  estate  of  said  deceased,  at  the  office  of  V.  B.  Van 
Wagonen,  at  the  city  of  Kingston,  in  the  said  county  of  Ulster,  on  or 
before  the  5th  day  of  January,  1886. 

Dated  June  20,  1885. 

Lucas  E.  Schoonmaker, 
Executor  ofy  etc.,  of  Catharine  J,  DeFny,  deceased. 

Affidavit  to  Claim. 
Ulster  County,  ss.: 

Margaret  E.  Elting,  of  the  town  of  Rochester,  being  duly  sworn, 
deposes  and  says  that  the  annexed  claim  against  the  estate  of  Catha- 
rine J.  DePuy,  late  of  the  town  of  Rochester,  said  county,  is  justly 
due  and  owing  deponent,  and  that  no  payments  have  been  made 
thereon,  and  that  there  are  no  offsets  thereto,  and  that  the  same  is  not 
secured  by  judgment  or  mortgage  upon,  or  expressly  chai*ged  on  the 
real  estate  of  said  deceased,  or  any  part  thereof. 

Margaret  R.  Eltinq. 

Sworn  to  before  me,  this  20th  ) 
day  of  October,  1886.        ) 

John  D.  Winfield,  Notary  Public. 

Precedent  for  Rejection  of  Account  and  Offer  to  Refer. 

To  Maroaret  R.  Elting: 

Please  take  notice  that  I  doubt  the  justice  of  the  claim  presented 
by  you  against  the  estate  of  Catharine  J.  DePuy,  deceased,  for  t2,860» 
and  decline  to  allow  the  same,  and  that  I  am  willing  to  enter  into  an 
agreement  in  writing  to  refer  the  matter  in  controversy  to  a  disinter- 
ested person,  to  be  approved  by  the  surrogate  of  Ulster  county. 

Yours,  etc., 

L.  E.  Schoonmaker, 
Executor  of,  etc,  of  Catharine  J,  DePuy,  deceased. 

Notice  of  rejection  must  be  given  to  the  owner  personally,  and  it 
is  said  notice  to  his  attorney  is  insufficient.  Van  Laun  v.  Farley^ 
4  Daly,  165.  But  the  notice  may  bo  signed  in  the  names  of  the 
personal  representatives  by  an  attorney  authorized  by  them.  SeUh- 
ver  V.  Coe,  63  N.  Y.  438.  The  executor  cannot  allow  claims  barred 
by  the  statute  of  limitations,  or.  make  a  new  promise  to  pay  the 
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debt  which  is  valid  or  binding  on  the  estate,  lioyers  v.  Mogera^  2 
Wend.  503;  Bloodgood  v.  Brum,  8  K  Y.  362.  And  if  he  pays  a 
demand  which  is  not  a  legal  charge  against  the  estate,  and  could  not 
have  been  recovered,  the  claim  may  properly  be  disallowed  on  his 
accountings 

The  offer  to  refer. —  It  is  held  that  it  is  the  duty  of  the  party 
making  the  claim,  and  not  of  the  executor,  to  make  the  oifer  to 
refer,  and  the  executor  cannot  be  said  to  refuse  to  refer  until  such 
offer  by  the  claimant.  Buokhout  v.  ffunty  16  How.  407 ;  Praude 
V.  Whiton,  15  id.  304 ;  contra,  I^art  v.  Oooding^  9  Barb.  388.  See, 
also,  Gorham  v.  RipUy^  16  How.  313.  The  offer  to  refer  need 
not  be  in  writing;  it  may  be  by  parol.  Lanning  v.  SwartSy  9  How. 
434,  Bespondent  made  this  offer  to  decedent's  executors:  '^I 
hereby  offer  to  refer  my  claim  against  the  estate  you  represent  as 
provided  by  law ;  will  you  consent  to  such  reference  ? "  The  execu- 
tors' counsel  replied :  "  I  am  instructed  by  the  executors  of  the 
deceased  to  inform  you  that  they  hereby  consent  to  refer  the  claim." 
The  order  of  reference  was  presented  to  the  surrogate,  who  named 
a  referee.  On  service  of  a  copy  of  the  order,  after  filing,  on  the 
executors'  counsel,  they  moved  to  set  it  aside  before  the  surrogate 
on  the  ground  tliat  the  application  for  the  order  was  ex  parte,  and 
that  no  effort  had  been  made  to  agree  on  a  referee.  Held,  that  the 
order  must  be  set  aside  as  improvidently  granted :  (1)  Because  the 
statute  confers  upon  the  surrogate  no  power  to  make  any  order  in 
the  premises;  (2)  the  parties  having  neither  agreed  to  abide  by  the 
nomination  of  the  surrogate,  nor  united  in  presenting  to  him  any 
name  or  names  for  his  approval,  his  designation  was  invalid.  Til- 
fiey  V.  Clendenningy  1  Dem«  212. 

Precedent  for  Offer  to  Refer  by  Claimant, 

To  Lucas  E.  Sohoonmakeb^ 

Rcecutor^  etc.,  of  Catharine  J.  DePuy,  deceased: 

Please  take  notice  that  I  am  willing,  and  hereby  offer,  to  refer  the 
claim  made  by  me  for  $2,850  against  the  estate  of  Catharine  J. 
DcPuy,  deceased,  the  justice  of  which  is  doubted  by  yon,  to  a  disinter- 
ested person,  to  be  approved  by  tlie  surrogate  of  iJlster  county. 

Yours,  etc., 

Margaret  B.  Elting. 

What  is  referable, —  The  reference  is  not  confined  to  claims  aris- 
ing  on  contract  or  at  common  law.  All  claims  against  the  estate, 
whether  legal  or  equitable,  may  be  referred,  where  the  executor  is 
competent  to  adjust  or  settle  them,  and  claims  for  tort  are  within 
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the  statute.  White  v.  Story,  43  Barb.  124 ;  BrocJcett  v.  Bushy  18 
Abb.  337.  But  a  claim  made  by  executor  on  his  own  behalf  cannot 
be  so  referred,  although  all  the  parties  consent  thereto.  Sluikspeare 
V.  Markham,  10  Hun,  311 ;  affirmed,  72  K  T.  400.  But  where  a 
claim  of  an  executor  against  an  estate  is  rejected  by  a  co-executor 
and  referred  by  consent,  the  defendant  cannot,  after  report  and 
judgment  in  favor  of  such  claim,  object  that  it  was  not  referable 
under  the  statute.  WeUer  v.  WeUer,  4  Hun,  195.  The  surrogate 
of  New  York,  under  the  provisions  of  chapter  359,  Laws  of  1870, 
has  power  to  order  a  reference  to  hear  and  report  the  evidence,  with 
the  determination  thereon  of  the  claim  against  the  estate,  on  the  pe- 
tition of  an  executor  to  prove  his  own  claim  as  a  creditor.  Kearney 
V.  McKeoUy  85  N.  Y.  136.  Only  those  claims  against  the  estate  of 
a  deceased  person  are  referable  which  accrued  during  his  life,  or 
would  have  accrued  against  him  if  he  had  lived.  Where  a  testator 
in  his  will  gave  to  his  widow  as  much  as  she  would  need  for  sup- 
port, h£ld^  that  an  account  against  the  estate  for  support  furnished 
by  a  third  person  was  not  referable  under  the  statute.  Godding  v. 
Porter^  17  Abb.  374.  The  liability  of  the  estate  of  a  deceased  ex- 
ecutor for  assets  held  by  him  as  such  executor  at  the  time  of  hia 
death  is  not  within  the  statute.  It  contemplates  an  ordinary  debt 
for  which  the  deceased  was  liable  in  his  life-time,  upon  a  promise 
express  or  implied,  a  debt  which  may  be  supported  by  the  oath  of 
the  creditor,  which  is  justly  due  and  may  be  the  subject  of  an  offset 
Sands  V.  Crafty  IS  How.  438.  It  is  broad  enough  to  include  un- 
liquidated claims  by  a  surviving  partner  against  the  estate  of  a  de- 
ceased partner,  growing  out  of  the  partnership,  including  payments 
made  after  the  partner's  death.  A  claim  by  the  personal  representa- 
tives of  a  deceased  executor  against  the  estate  of  his  testator  is  not 
referable  under  the  statute,  since  such  claim  was  not  against  the  de- 
cedent for  a  debt  due  from  him  and  not  within  the  intent  of  the 
statute.  Stewart  v.  O^ Donnelly  2  Dem.  17  ;  Francisco  v.  Fitch^  25 
Barb.  130.  The  reference  is  not  applicable  to  claims  by  the  execu- 
tor against  other  parties  in  favor  of  the  estate,  except  strictly  in  the 
way  of  set-off.     Akely  v.  Akelyy  17  How.  21. 

Precedent  for  Form  of  Agreement  to  Refer. 

Whereas,  Margaret  R.  Elting  has  lately  presented  a  claim  to  Lu- 
cas E.  Schoonmaker,  the  executor  of  the  estate  of  Catharine  J.  De 
Pay,  late  of  the  town  of  Rochester,  Ulster  county,  deceased,  for 
^2,850,  a  copy  whereof  is  attached  hereto,  the  justice  of  which  claim 
is  doubted  by  the  said  executor,  it  is  hereby  agreed  that  the  matter  in 
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controversy  be  referred  to  Howard  Chipp,  Jr.,  Esq.,  counselor  at  law, 
of  the  city  of  Kingston,  Ulster  county,  tf.  Y.,  a  referee,  to  hear  and 
determine  the  same. 
Dated  November  15,  1886.  Margaret  R.  Elting, 

Lucas  E.  Schoonmaker, 

Execvtor, 
I  hereby  approve  of  the  referee  named  in  the  foregoing  agreement. 
Dated  November  23, 1886.  0.  P.  Carpenter, 

Surrogate. 

Precedent  for  Order  of  Reference. 
SUPREME  COURT  — ULSTER  COUNTY. 

Margaret  R.  Elting 

ctgst. 

Lncas  E.  Schoonmaker,  as  Execntor  of 
the  last  will  and  testament  of  Catha- 
rine J.  De  Puy,  deceased. 


On  reading  and  filing  the  above  agreement  to  refer  the  claim  of 
Margaret  R  Elting,  above  named,  against  the  estate  of  Catharine  J. 
De  ruy,  deceased,  to  Howard  Chipp,  Jr.,  Esq.,  counselor  at  law,  of 
the  city  of  Kingston,  Ulster  county,  N.  Y.,  as  sole  referee  to  hear  and 
determine  the  same,  and  the  approval  of  the  surrogate  of  Ulster 
county:  Now,  on  motion  of  D.  M.  Dewitt,  Esq.,  of  counsel  for  the 
said  plaintiff. 

Ordered,  that  the  said  Howard  Chipp  be  and  he  is  appointed  referee 
to  hear  and  determine  the  matter  in  controversy  mentioned  in  said 
agreement. 

Dated  November  23,  1887.  J.  D.  Wurts,  Clerk. 

T?ie  order  to  refer, —  The  agreement  to  refer  must  present  sub- 
stantially the  issue  between  the  parties.  Woodin  v.  Bagley^  13 
"Wend.  453.  The  surrogate  made  an  order  reciting  that  a  claim  had 
been  presented  to  the  administratrix  and  rejected ;  that  the  parties 
had  agreed  to  a  reference  and  appointed  referees,  to  vs^hich  order  was 
added  a  consent  that  it  be  entered,  signed  by  the  parties'  attorneys. 
Held  a  suflScient  agreement  in  writing  to  refer.  Bucklin  v.  Ohapin^ 
1  Lans.  443.  The  agreement  must  be  filed  and  the  order  actually 
entered,  otherwise  the  Supreme  Court  does  not  become  possessed  of 
the  cause.  The  requirements  of  the  statute  must  be  strictly  com- 
plied with.  Comstock  v.  Olmstead^  6  How.  77.  See  Roberts  v.  Dit- 
mae,  7  Wend.  522.  Every  provision  of  the  statute  providing  for 
the  reference  of  claims  against  a  deceased  person  must  be  strictly 
complied  with,  and  every  step  prescribed  therein  must  be  taken  in 
order  to  make  a  judgment  entered  on  the  rejjort  of  a  referee  valid. 
Burnett  v.  Oould^  27  Hun,  366.  The  order  is  not  vitiate*!  by  being 
entitled  in  Surrogate's  Court,  and  may  be  entered  nunc  pro  tuno  to 
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sustain  the  jadgment  on  the  referee's  report.  The  naming  of  the 
referees  in  the  order  is  safScient  evidence  they  were  approved  by 
the  surrogate.  A  substantial  corapliance  with  the  statute  is  sufficient. 
BucJdin  v.  Chaplin,  53  Barb.  448 ;  S.  C,  1  Lans.  443. 

Pleadings  and  proof.  —  Pleadings  are  not  required  on  a  reference 
under  the  statute,  but  if  a  claim  or  counter-claim,  set  up  by  the  ex- 
ecutor or  administrator,  is  uncertain,  a  bill  of  particulars  or  state- 
ment of  account  may  bo  required.  It  was  said  that  counter-claims 
or  offsets  of  a  legal,  as  well  as  of  an  equitable  nature,  may  be  inter- 
posed before  the  referee,  and  if  established  to  an  amount  exceeding 
the  claimant's  demand,  judgment  may  be  awarded  by  the  referee 
against  the  claimant  in  favor  of  the  estate,  for  whatever  may  be 
shown  to  be  due.  Mowry  v.  Peety.  13  Week.  Dig.  16.  This  case  is 
reversed,  88  N.  Y.  453,  and  the  rule  held  to  be  that  neither  the 
referee  or  court  could  render  an  affirmative  judgment  on  a  counter- 
claim. It  is  only  available  to  the  extent  necessary  to  extinguish  the 
demand  of  the  claimant.  The  question  as  to  whether  the  claim  can 
be  divided,  and  a  part  of  it  used  for  that  purpose,  is  undecided,  as  is 
the  effect  of  the  judgment  if  the  counter-claim  is  withheld.  An 
action  is  proper  in  such  a  case.  The  account  presented  is  in  eflFect 
the  plaintiff's  complaint,  and  there  being  no  pleadings,  and  no  pro- 
vision in  the  statute  for  pleadings,  the  defendant  is  limited  to  no 
particular  defense,  and,  consequently,  any  and  every  legal  defense 
against  the  claim  must  necessarily  be  available.  The  plaintiff  must 
prove  his  claim  and  satisfy  the  referee  of  its  justice  and  validity. 
Every  species  of  legal  proof  adapted  to  show  the  injustice  of  the 
claim  or  its  invalidity  as  a  whole,  or  in  a  degree  or  amount,  is  ad- 
missible, and,  within  this  rule,  a  set-off  may  be  proved.  The  execu- 
tors in  turn  may  make  any  legal  defense  which  the  testator  might 
make  if  he  were  alive  and  the  same  were  properly  pleaded  in  an 
action  on  the  claim,  including  the  statute  of  limitations.  Tract/ r. 
Suydam,  30  Barb.  110;  Converse  v.  Miner ^  21  Hun,  367.  But  by 
the  stipulation  to  refer  the  executor  is  estopped  from  denying  that 
his  testator  left  a  will,  and  that  letters  testamentary  were  issued  to 
him.  Banjield  v.  Rumseyy  4  T,  &  C.  322.  On  a  reference  to  de- 
termine the  validity  of  a  disputed  claim  against  an  estate  the  heira 
at  law,  next  of  kin  and  legatees  are  entitled  to  insist  upon  the  statute 
of  limitations  as  a  defense,  although  said  statute  was  not  specifically 
set  up  in  formal  pleadings.  Oilhert  v.  Comstocky  13  Week.  Dig. 
166.  But  an  executor  is  not  bound  to  give  notice  of  his  proceed- 
ings to  his  cestici  que  trust.     Maye^*  v.  OiUigany  2  State  Rep.  702. 
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In  case  of  collnsion  between  the  administrator  and  others  interested 
with  him  to  fasten  a  stale  claim  on  the  defendant,  heirs  who  have 
been  made  parties  defendant  may  effectually  interpose  the  defense 
of  the  statute  of  limitations,  or  presumption  of  payment  from  lapse 
of  time.  MaUay  v.  Vanderbilt,  4  Abb.  N.  C.  127 ;  followed  in 
Pcmgbum  v.  MUeSy  10  id.  42 ;  Butler  v.  Johnson^  41  Hun,  206. 
Pending  a  reference  under  the  statute  the  court  may,  on  motion, 
order  that  other  persons,  whose  presence  is  necessary  to  a  complete 
determination  of  the  controversy,  be  brought  in.  Mowry  v.  Peety  7 
Abb.  N,  U.  195.  The  provisions  of  the  Code  of  Civil  Procedure 
as  to  how  an  account  shall  be  pleaded,  and  what  the  penalty  shall  be 
for  omitting  to  present  a  bill  of  items,  field  not  to  apply  to  a  claim 
against  an  administrator  referred  under  the  statute,  and  hence  that 
the  referee  properly  admitted  evidence  of  items  fairly  within  the  state- 
ment, though  the  claimant  had  furnished  no  bill  of  items,  as  demanded 
by  the  administrator.  But  where  a  claim  against  an  administrator, 
limited  by  its  terms  to  services  in  the  general  care  and  custody  of 
the  estate,  had  been  referred,  and  no  reference  whatever  was  made 
to  services  in  a  professional  capacity,  it  was  held  that  the  referee 
erred  in  allowing  proof  of  claims  for  services  as  counsel.  Tovmaend 
V.  N.  Y.  Life  Lis.  Co.,  4  Civ.  Pro.  898. 

Where,  upon  a  trial,  the  referee  refused  to  compel  plaintiff  to 
furnish  a  bill  of  particulars,  it  was  held  to  be  a  matter  of  discretion, 
and,  in  the  absence  of  abuse  of  that  discretion,  not  reviewable ;  besides 
that  defendants,  when  the  claim  was  presented,  could  have  required 
it  to  be  made  more  precise  and  particular  before  accepting  or  reject- 
ing it.  The  provisions  of  the  Revised  Statutes,  declaring  that,  in 
a  reference  of  this  character,  "  the  same  proceedings  shall  be  had  in 
all  respects  *  *  *  as  if  the  reference  had  been  had  in  an  action," 
authorizes  the  issuing  of  a  commission  to  take  testimony  out  of  the 
State.  Paddock  v.  Kirkham,  102  N.  Y.  597 ;  Matter  of  WelleVy  4 
Hun,  195.  Where  a  claim  was  presented  to  an  executor,  which  was 
rejected  by  him,  and  a  reference  had,  it  was  held  unnecessary  on 
the  reference  to  prove  a  formal  demand  of  payment  before  beginning 
the  action.  The  report  of  the  referee  taking  the  claim  out  of  the 
statute  of  limitations,  sustained  in  the  absence  of  a  preponderance  of 
proof  on  that  point  on  behalf  of  defendant.  Parke  v.  Wait,  7 
Week.  Dig.  179.  After  a  contested  claim  has  been  submitted,  and 
the  parties  have  separated,  it  is  too  late  for  one  6i  the  parties  to 
withdraw  his  claim.  Clowea  v.  Van  Ant/merp^  4  Barb.  416; 
affirmed,  6  N.  Y.  466. 
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Confirmation  of  report. —  Where,  upon  a  motion  to  confinn  the 
report,  the  motion  papers  show  beyond  question  a  claim  of  a  nature 
not  referable,  defendant  may  oppose  the  motion  without  making  a 
case.  Oodding  V,  Porter^  11  Abb.  374.  It  is  irregular  to  enter 
judgment  without  an  order  of  the  court.  Radley  v.  Fishery  2i 
How.  404.  It  must  be  confirmed,  and  judgment  ordered  thereon, 
or  it  must  be  set  aside,  in  which  case  a  new  trial  follows  before  the 
same  referee,  or  another  appointed  in  his  place.  Coe  v.  CW,  37 
Barb.  232.  And  when  the  referee's  report  has  been  set  aside,  and 
referee  discharged,  the  Special  Term  may  appoint  a  new  referee  with- 
out consent  of  the  parties.  Masten  v.  Budingtorij  18  Hun,  105. 
It  seems  that  where  a  disputed  claim  against  the  estate  of  a  deceased 
person  is  referred  pursuant  to  statute,  to  preserve  the  right  of  review 
upon  an  appeal  from  the  judgment  entered  upon  the  report  of  the 
referee,  the  party  aggrieved  nmst  move  at  Special  Term  upon  a  case, 
or  otherwise  to  set  aside  the  report,  or  for  a  new  trial,  or  mnst 
appear  and  oppose  its  confirmation,  and  take  the  proper  exceptions. 
Smith  V.  Viele^  60  N.  Y.  106  (1875).  The  proper  method  of  mov- 
ing for  confirmation  of  the  report,  and  the  course  to  be  pursued  by 
the  opposing  party,  is  a  matter  of  much  discussion  by  the  courts. 
ISomerviUe  v.  Crooks^  9  Him,  664  (1877),  holds  that  when  the  report 
of  the  referee  is  complete  on  its  face,  that  it  requires  foimal  con- 
firmation, then  the  remedy  for  the  aggrieved  party  for  the  cor- 
rection of  the  errors  alleged  to  have  arisen  upon  the  trial  is  to  make 
a  case  .as  the  foundation  of  an  application  to  set  aside  the  report,  and 
previous  cases  are  cited  as  follows :  Boyd  v.  Bigdow^  14  How.  511 ; 
Radley  v.  Fisher,  24  id.  404 ;  Oodding  v.  Porter,  17  Abb.  374 ; 
Coe  V.  Coe,  id.  86.  As  confirming  that  view,  the  court  goes  on  to 
say :  "  The  authority,  so  far  as  it  exists  upon  the  subject,  sanctions  a 
motion  at  Special  Term  upon  a  case  before  judgment  to  set  aside 
the  report,  and  then  an  appeal  afterward  from  the  judgment  entered 
by  the  party."  Then  follows  Young  v.  Cuddy,  23  Hun,  249  (1880), 
where  it  is  held  that  the  practice  as  laid  down  in  SomervUle  v. 
Crook,  supra,  is  correct,  except  that  it  intimates  that  it  is  unneces- 
sary to  move  to  set  aside  the  referee's  report,  and  further  holds 
that  the  court  can  set  aside  the  report  on  appeal,  and  so  orders. 

In  the  same  volume,  at  page  393,  in  Kellogg  v.  Clark  (1881),  it  is 
held  that  a  party  who  appeals,  and  unsnccessfully  opposes  a  motion 
for  the  confirmation  of  the  report  of  a  referee  appointed  pursuant 
to  statute,  to  pass  upon  a  claim  against  the  estate  of  a  deceased  per- 
son, may  api)eal  from  the  judgment  entered  thereon,  without  first 
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moving  at  Special  Term  for  a  new  trial  npon  a  case  and  exceptions. 
In  Sckreyer  v.  Uolhorrow^  12  Week.  Dig.  223,  it  is  held  (1881), 
that  before  an  appeal  can  be  heard  at  General  Term  from  the  judg- 
ment entered  on  the  report  of  the  referee,  the  party  defeated  in  the 
reference  must  move  at  Special  Term  to  set  aside  the  report,  and 
appeal  from  the  order  denying  that  motion.  Raynor  v.  Laux^  28 
Hun,  36,  Hardin,  J.  (1882),  all  concurring,  holds :  "  Yoimg  v. 
Cuddy^  23  Ilun,  249,  is  in  point  upon  the  pmctice  adopted  in  this 
case,  and  we,  following  it,  must  hold  that  the  Special  Term  had 
power  to  set  aside  the  report  of  a  referee,  and  to  order  a  new  trial." 
Citing,  also,  37  Barb.  232;  24  How.  404;  9  Hun,  ^m.  It  eecms, 
therefore,  that  it  is  proper  to  move  on  notice,  to  confirm,  and  that 
confirmation  is  granted  as  of  course.  That  a  motion  may  then  be 
made  by  the  defeated  party  on  a  q,s^q  and  exceptions  to  set  aside  the 
report  at  Special  Term,  and,  if  the  motion  is  denied,  an  appeal 
taken;  or  the  defeated  party  may  make  a  case,  and  appeal  from  the 
judgment  without  making  a  motion  at  Special  Term,  provided  he 
appeared  and  opposed  the  confirmation.  It  is  questioned  in  Hatch 
V.  Stewart^  42  IIuu,  164,  whether  the  practice  is  not  to  appeal  from 
the  order  of  confirmation,  and  not  from  the  judgment,  but  the  case 
is  considered  on  the  merits,  as  the  point  was  not  raised  by  counsel. 
The  decisions  of  the  diiferent  courts  on  this  point  well  illustrate  the 
fact  that  in  .a  multitude  of  counselors  (courts  ?)  there  is  safety. 

Notice  of  Motion  to  Confirm  Report, 
SUPREME  COURT. 

Margaret  R.  EI  ting 

agat. 
Lucas  E.  Schoonmaker,  as  Executor  of, 
etc., of  Catharine  J.De  Pay, deceased. 


Please  take  notice  that  upon  the  report  of  Howard  Chipp,  Esq., 
referee,  herein  filed  in  Ulster  county  clerk's  office,  June  10,  1887,  and 
on  the  papers  and  proceedings  had  heretofore  in  this  matter,  the  court 
will  be  moved,  at  the  next  Special  Term  thereof,  to  be  held  in  the  City 
Hall  in  the  city  of  Albany,  on  the  20th  day  of  June,  1887,  at  the  open- 
ing of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heaixl, 
for  an  order  confirming  said  referee's  report  and  for  judgment  thereon, 
and  that  upon  the  aforesaid  papers,  together  with  the  evidence  taken 
by  tlic  referee  on  the  trial,  his  opinion,  a  copy  of  which  is  herewith 
served,  and  a  certificate  made  by  him  that  the  claim  made  by  defend- 
ant hjis  been  unreasonably  resisted,  an  application  will  be  made  for 
an  order  charging  the  defendant  with  plaintiff's  costs. 

Yours,  etc.,      D.  M.  De  Witt, 

Attorney  for  Plaintiff. 
To  V.  B.  Van  Wagoneit,  Attorney  for  Defendant. 

*  See,  however,  Benin  v.  Denize,  41  Hud,  9. 
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Order  of  Confirmation  and  for  Costs. 

At  a  Special  Term  of  the  Supreme  Court,  held  in  and  for  the  State  of 
New  York,  at  the  City  Hall  in  the  city  of  Albany,  on  the  20th  day 
of  June,  1887: 

Present  —  Hon.  Samuel  Edwards,  Justice. 

Margaret  EUing 

agst. 

Lucas  E.  Sclioonmaker,  as  Executor  of, 
etc.,  of  Catharine  J.  De  Puy,  de- 
ceased. 


On  reading  and  filing  the  report  of  the  referee  herein,  dated  June 
10, 1887,  and  filed  in  Ulster  county  clerk's  office  on  that  day,  together 
with  the  certificate  of  said  referee  and  his  opinion,  and  on  the  papers 
and  proceedings  had  in  the  matter,  and  on  due  proof  of  service  of  no- 
tice of  motion  on  V.  B.  Van  Wagonen,  Esq.,  attorney  for  defendant: 
Now,  after  hearing  D.  M.  Dewitt,  of  counsel  for  plaintiff,  in  favor  of 
the  motion,  and  \ .  B.  Van  Wagonen,  of  counsel  for  defendant,  op- 

Eosed,  it  is  ordered  that  the  report  of  the  referee  herein  be  and  is 
ereby  in  all  things  confirmed,  and  judgment  is  ordered  for  plaintiff 
thereon,  and  it  is  further  ordered  that  the  plaintiff  recover  his  taxable 
costs  and  disbursements  herein,  as  in  an  action. 

Samuel  Edwards, 
Enter  in  Ulster  county.  Justice  Stipreme  Court. 

Notice  of  Motion  to  Set  Aside  Confirmation  on  Case. 
SUPREME   COURT. 

Margaret  Elting 

agst, 

Lucas  E.  Schoonmaker,  as  Executor  of, 
etc.,  of  Catharine  J.  De  Puy,  de- 
ceased. 


Please  take  notice  that  on  the  referee's  report  and  accompanying 
papers,  and  all  proceedings  heretofore  had  in  this  cause,  and  on  the 
case  and  exceptions  herewith  served,  this  court  will  be  moved,  at  a 
Special  Term  thereof,  to  be  held  at  the  chambers  of  Mr.  Justice  In- 
galls,  at  Troy,  on  the  12th  day  of  July,  1887,  for  an  order  setting 
aside  and  vacating  the  report  of  the  referee,  herein  filed,  June  10, 
1887,  and  the  order  of  confirmation  granted  thereon  June  20,  1887,  or 
for  such  other  or  further  relief  as  to  the  court  may  seem  just. 

Yours,  etc., 

V.  B.  Van  Wagonen, 

Attorney  for  Defendant* 
ToT).  M.  DeWttt,  Attorney  for  Plaintiff, 

Costs.  —  It  is  said  in  Van  Sichler  v.  Graham^  7  How.  208,  and 
Avery  v.  Smithy  9  id.  349,  that  the  executor  or  administrator,  if 
successful,  is  not  entitled  to  costs ;  that  ho  cm  only  have  disburae- 
ments.    But  in  Munson  v.  Howell^  12   Abb.  79,  and  Radley  v. 
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FiaheTj  24  id.  404,  it  is  held  that  where  the  report  is  in  favor  of  the 
executor  or  administrator  ]ie  is  entitled  to  costs,  as  in  an  action. 
Costs  are  not  allowed  against  an   executor  or  administrator  unless 
where  the  demand  was  duly  presented,  it  has  been  unreasonably  re- 
sisted or  neglected.     Roberts  v.  Ditmas^  7  Wend.  522 ;  Carhart  v. 
Blaiadally  18  id.  531;  Linn  v.  Clowj  14  How.  508;  Lansing  v. 
Cole,  3  Code  R  46 ;  Boyd  v.  Wilkin,  23  How.  136;  Fredenhiri/h 
V.  Biddlecome^  17  Week.  Dig.  25.     If  a  claim  be  presented  to  an 
executor,  and  rejected  before  the  publication  of  notice  to  creditors, 
and  the  plaintiff  subsequently  recovers  the  same  by  suit,  he  is  en- 
titled to  costs,  and  the  fact  that  he  was  allowed  to  amend  his  com- 
plaint on  the  second  trial  does  not  affect  his  right  to  costs.     Field  v. 
Fidd,  77  N.  T.  294.     To  same  effect,  Brinker  v.  Loomisy  43  Hun, 
247.     Plaintiff  can  only  recover  costs  against  executors  or  adminis- 
trators upon  the  demand  which  was  presented  to  such  executor,  and 
payment  unreasonably  resisted  or  rejected,  or  when  the  defendant, 
on  presentment,  refused  to  refer  it.    Kahnweiler  v.  S?nithj  6  State 
Rep.  241 ;  Beeden  v.  Knowlton^  3  Sandf.  768 ;  Buckhout  v.  Hunt, 
16  How.  407;  Stephenson  v,  Clark,  12  id.  282 ;  Norton  v.  Brown, 
29  Hun,  654.     The  plaintiff  can  only  recover  costs  when  he  recovers 
on  substantially  the  claim   presented  to  the   executor.     Gen^t  v. 
Binnsse,  3  Daly,  239 ;    Wallace  v.  Markham,  1  Denio,  671.     The 
claimant  should  offer  to  refer   if  he  wishes  to  charge  the  executor 
with  costs.     Proude  v.  Whiton,  15  How.  304  ;  B'iickhout  v.  Hunt, 
16  id.  407.     It  cannot  be  said  that   the  claim  is  unreasonably  re- 
sisted where  a  set-off  is  established  which  plaintiff  had  refused  to 
allow,  or  the  amount  demanded  is  materially  reduced.     Robert  v. 
Ditmas,  7  Wend.  522 ;  Woodin  v.  Bagley,  13  id.  453  ;  Walrath  v. 
Van  Duzen,  1  Den.  278,  n. ;   Comstock  v,  Olmstead,  6  How.  77 ; 
Russell  V.  Lane,  1  Barb.  519  ;   Pinkemelli  v.  Bischoff,  2  Abb»  N. 
C.  107;  Daggett  v.  Mead,  11  id.  116.     A  reduction  from  $1,000  to 
$350  is  a  material  reduction,  and  prevents  recovery  of  costs  by  plain- 
tiff,  Cruikshank   v.   Cruikshank,  9  How.   350;   or  from  $5,000 
to  $3,000.  Buckhout  v.  Hunt,  16  id.  407.    So  is  a  reduction  to  one- 
fifth  of  the  demand,    Russell  v.  Lane,  1  Barb.  519  ;  but  not  a  re- 
duction of  one-fifth.  Fort  v.  Gooding,  9  id.  388.     The  certificate  of 
the  referee,  before  whom  the  trial  took  place,  that  the  defendant, 
before  the  commencement  of  the  action,  refused  to  refer  the  claim, 
\^  prima  facie  conclusive  evidence,  and  a  fact  proper  to  be  certified. 
The  facts  may,  in  addition,  be  shown  by  affidavits.     Ely  v.  Taylor, 
5  State  Kep.  127. 
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The  refusal  of  an  execntor  tx>  paj  a  claim  largely  exceeding  in 
amount  a  bill  previously  rendered  is  not  unreasonable^  so  as  to 
charge  the  estate  with  the  costs  of  an  unsuccessful  defense.  Ear* 
rison  v.  Ayrea^  18  Hun,  336.  Where  the  administrators  had  good 
reason  to  suppose  there  was  a  valid  defense  to  the  claim  in  whole, 
or  a  material  part  of  it,  and  probably  the  defense  interposed  would 
have  been  successful  at  the  trial  if  she  could  have  procured  her  wit- 
nesseS)  the  claim  cannot  be  considered  as  unreasonably  resisted. 
Stephen607i  v.  Clarlcy  12  How.  282.  Where  plaintiff  presented  a 
bill  for  services  rendered  decedent,  charging  $3  per  week  for  ser- 
vices, and  the  referee  allowed  her  $3  per  week,  and  also  found  that 
the  defendants  acted  with  prudence  and  good  faith  in  resisting  the 
claim,  lield^  that  plaintiflE  is  not  entitled  to  costs,  but  her  rights  were 
limited  to  referee's  and  witnesses'  fees  and, disbursements.  PurseU 
V,  Fry^  19  Hun,  595.  A  large  reduction  of  the  balance  claimed  by 
plaintiff's  bill  justifies  resistance.  Overheiaer  v.  Morehovse^  16 
Abb.  N.  C.  208 ;  Webster  v.  Nichols,  21  Week.  Dig.  566.  It  is  not 
unreasonable  for  the  executrix,  a  sister  of  claimant,  where  the  value 
of  board  is  in  dispute,  to  insist  that  the  amount  to  bo  paid  bhall  be 
determined  by  a  reference.  Ooerheiser  v.  Morehouse,  supra. 
Where  a  referee  fonnd  in  favor  of  claimant,  except  as  to  the  method 
of  computing  interest,  held,  that  the  claim  was  unreasonably 
resisted.  Ilyland  v.  Carpenter,  20  Week.  Dig.  261.  A  case  of 
unreasonable  resistance  is  not  made  out  where  the  statute  of  limita- 
tions was  relied  on  as  a  defense  to  an  action  on  a  note,  and  a  payment 
of  the  intestate  during  his  life-time,  and  unknown  to  the  executor, 
was  relied  upon  by  the  plaintiff  to  take  the  case  out  of  the  statute. 
Chesehro  v.  Hicks,  66  How.  194-.  It  is  not  unreasonable  to  resist 
where  the  affairs  of  decedent  are  in  a  complicated  condition,  and 
counter-claims  believed  to^exist,  and  where  the  recovery  was  much 
less  than  the  amount  claimed.  In  such  case  there  is  no  bad  faith 
in  defending,  but  much  to  justify  inquir^'^  and  examination.  Jackson 
V.  Myres,  103  N.  Y.  Q^i  3  State  Rep.  656. 

There  are  no  grounds  for  giving  costs  against  the  estate  of  a 
deceased  person,  except  those  mentioned  in  the  statute.  Fort  v. 
^  Gooding,  9  Barb.  388 ;  Van  Vleeck  v.  Burghs,  6  id.  341.  A 
refusal  to  arbitrate  is  not  suflScient  ground  for  charging  the  executor 
with  costs.  Oruikshank  v.  Cruikshank,  9  How.  350;  Swift  v. 
Blair,  12  Wend.  278.  Costs  cannot  be  allowed  on  the  ground  that 
the  executor  neglected  to  give  notice  to  creditors  to  present  their 
claims.     He  is  not  bound  to  give  it.     BvUock  v.  Bogardus,  1  Den. 


Refbrenob  op  Claims  against  Estates.  681 

276 ;  liusseU  v.  Zane^  1  Barb.  619 ;  Van  Vleeck  v.  Bwrrough^y  6 
Barb.  3:^1 ;  FoH  v.  Ooodiixg,  9  id.  388 ;  &ayder  v.  Young,  4  How. 
217;  Comstock  v.  Ohnstead,  6  id.  Tl\.£napp  v.  Curtis,  6  Hill,  386. 
Costs  cannot  be  allowed  by  the  referee  ;  tliey  can  only  be  granted  by 
the  court.  Ely  v.  Taylor,  6  State  Rep.  27 ;  Morgan  v.  Skidmore,  3 
Abb.  N.  C.  92;  Smith  v.  Bandall,  67  Barb.  377;  Meraereau  v. 
jRyerss^  12  How.  300;  Bailey  v.  Bergen,  6  Hnn,  665;  contra,  Wet- 
more  V.  Peek,  19  Alb.  L.  J.  400.  If  costs  are  Incladed  in  the  judg- 
ment without  leave  of  the  court,  they  will  be  stricken  out.  Sny- 
der  V.  Young,  4  How.  217.  Ooniray  if  the  right  to  costs  is  clear. 
Ilees  V.  Nellie,  65  Barb.  440.  If  the  claim  is  established,  it  is  not 
discretionary  with  the  court  to  refuse  costs,  if  the  executor  has 
refused  to  refer.  Rooney  v.  Lenvion,  3  Law  Bull.  101 ;  BrinJcer  v, 
Loomis,  43  Hun,  247;  Snyder  v.  Snyder,  26  i(}.  324.  Where 
executors  who  were  directed  by  the  will  of  decedent  to  compensate 
plaintiff  for  care  of  the  testatrix,  resisted  the  bill  rendered  by  plain- 
tiff therefor,  and  the  whole  bill  was  allowed  by  the  referee,  it  was 
held  plaintiff  was  entitled  to  costs.  Darling  v.  Halsey,  2  Abb.  N. 
C.  105.  But  although  the  claim  of  a  creditor  was  duly  exhibited 
and  properly  presented  to  the  testator's  executor  before  suit 
brought,  and  the  defendant  was  defeated  in  the  end,  yet  the  defense 
interposed  was  reasonable  and  proper,  costs  will  not  be  awarded  to 
the  plaintiff.  Jackeon  v.  Myers,  3  State  Rep.  656.  Extra  allowance 
cannot  be  made,  it  being  a  special  proceeding.  Mbwry  v.  Peet,  13 
Week.  Dig.  16. 

Where  the  report  is  for  the  claimant,  he  is  entitled  against  the 
executors  to  the  necessary  disbursements  of  fees  of  officers  allowed 
by  law,  including  compensation  of  referees,  although  the  court  may 
have  adjudged  he  is  not  entitled  to  costs.  Newton  v.  Sweet,  4  How. 
134.  This  is  so  since  the  Code  and  the  Repealing  Act.  Larkin  v. 
Maxon,  3  State  Rep.  642 ;  103  N.  Y.  680.  Following  KriU  v. 
BrowneU,  40  Ilun,  72 ;  Sutton  v.  Newton,  16  Abb.  N.  C.  452 ;  HaU 
V.  Edmunds,  67  How.  202,  and  Overheiser  v.  Morehouse,  16  Abb. 
N.  C.  208.  And  overruling  Miller  v.  Miller,  32  Hun,  481,  and 
Daggett  v.  Mead,  11  Abb.  N.  C.  116.  The  same  conclusion  as  in 
103  N.  Y.,  supra,  was  reached  in  Hatch  v.  Stewart,  42  Hun,  164. 
Where  a  notice  was  served  offering  to  refer  a  claim,  and  stating  that 
an  omission  to  appoint  a  time  for  meeting  to  have  a  referee  agreed 
on,  would  be  regarded  as  a  refusal  to  refer,  held,  that  a  notice 
served  in  response,  that  the  claim  was  withdrawn  when  it  was  not, 
was  such  a  refusal  to  refer  as  to  entitle  plaintiff  to  costs  on  recovery 
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in  an  action.  Wilkinson  v.  Littlewood,  67  How.  474.  The  right 
of  the  court  under  the  Code  to  allow  costs,  section  1836,  in  actions 
against  representatives  of  a  decedent's  estate,  where  they  have 
refused  to  pay  the  claim,  or  any  part  of  it,  is  not  affected  by  the 
fact  that  the  amount  claimed  in  the  account  was  larger  than  the 
amount  claimed  in  the  complaint.  Where  it  appears  that,  upon 
presentation  of  the  claim,  the  defendants  not  only  refused  to  pay, 
but  to  refer,  it  is  not  essential  to  entitle  plaintiff  to  costs,  to  show 
that  after  the  refusal  he  made  an  offer  of  reference  before  com- 
mencement of  the  action.     Carter  v.  Beckwith^  104  N.  Y.  236. 


'    CHAPTER  XXVI. 

SALE  OF  REAL  ESTATE  OF  RELIGIOdS  CORPORATIONS. 

The  statute  authorizing  religious  corporations  to  convey  real  estate 
by  order  of  the  court  was  first  passed  in  1806,  and  subsequently  re- 
enacted  in  1813,  and  is  now  part  of  the  Bevised  Statutes,  vol.  2, 
7th  edition,  page  1661. 

Chancellor  may  permit  a  corporation  to  sell  its  real  estate  —  Proviso, 

§11.  And  be  it  further  enacted.  That  it  shall  be  lawful  for  the  chancellor  of 
this  State,  upon  the  application  of  any  religious  corporation,  in  case  he  shall  deem 
it  proper,  to  make  an  order  for  the  sale  of  any  real  estate  belonging  to  such  cor- 
poration, and  to  direct  the  application  of  the  moneys  arising  therefrom  by  the 
said  corporation  to  such  uses  as  the  same  corporation,  with  the  consent  and  appro- 
bation of  the  chancellor,  shall  conceive  to  be  most  for  the  interest  of  the  society 
to  which  the  real  estate  so  sold  did  belong,  provided  that  this  act  shall  not  ex- 
tend to  any  of  the  lands  granted  by  this  State  for  the  support  of  the  gospel. 

Jurisdiction. —  The  history  of  legislation  on  this  subject,  in  Eng- 
land as  well  as  in  this  State,  is  considei-ed  in  J)e  liwjter  v.  The  Trus- 
tees of  St.  Peter's  Churchy  3  Barb.  Ch.  119,  and  it  seems  that  at  com- 
mon law  religions  corporations  had  a  right  to  alienate  their  real 
estate  in  the  same  manner  as  other  corporations,  until  the  time  of 
Elizabeth,  when  statutes  were  passed  restraining  the  alienation  of 
real  estate  by  such  corporation,  and  these  restrictions  were  held  to 
be  part  of  the  common  law  of  this  State,  although  not  re-enacted 
here.  It  is  also  held  in  Montgomery  v.  Johnson^  9  How.  232,  that 
the  common-law  principle,  that  corporations,  unless  restrained  by 
charter  or  statute,  have  power  to  sell,  co-extensive  with  that  of  natu- 
ral persons,  does  not  apply  to  religious  corporations.     See,  however, 
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10  Abb.  (N.  S.)  484.  In  MaUer  of  Beformed  Dutch  Church  of 
Saugerties^  X6  Barb.  237,  the  statute  is  constTued  as  prohibiting 
alienation  of  church  property  except  by  order  of  the  court.  The 
same  case  reiterates  the  rule  of  the  statute  (Code of  Civil  Procedure, 
§  217),  that  the  Supreme  Court  is  vested  with  the  powers  con- 
ferred upon  the  chancellor  by  the  statute.  The  County  Court  has 
jurisdiction  under  the  i:)rovisious  of  section  340,  subdivision  4,  Code 
of  Civil  Procedure. 

§  340.  [Amended,  1877.]  The  jurisdiction  of  each  County  Court  extends  to  the 
following  actions  and  special  proceedings,  in  addition  to  the  jurisdiction,  power, 
and  authority,  conferred  upon  a  County  Court  in  a  particular  case,  by  special 
statutory  provision: 

4.  To  the  custody  of  the  person  and  the  care  of  the  property,  concurrently 
with  the  Supreme  Court,  of  a  resident  of  the  county,  who  is  incompetent  to  man- 
age his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness;  and  to  every 
special  proceeding,  which  the  Supreme  Court  has  jurisdiction  to  entertain,  for  the 
appointment  of  a  committee  of  the  person  or  of  the  property  of  such  an  incom- 
petent person,  or  for  the  sale  or  other  disposition  of  the  real  property,  situated 
within  the  county,  of  a  person,  wherever  resident,  who  is  so  incompetent  for 
either  of  the  causes  aforesaid,  or  who  is  an  infant;  or  for  the  sale  or  other  dispo- 
sition of  the  real  property,  situated  within  the  county,  of  a  domestic  religious 
corporation. 

Power  to  order  sale. —  The  Supreme  Court  has  no  power  to  direct 
or  require  the  corporation  to  sell  against  its  will.  It  may  withhold 
its  assent  to  tbe  sale,  and  thus  prevent  the  disposition  of  the  prop- 
erty. This  is  the  extent  of  its  power.  Matter  of  Beformed  Church 
of  SaugertieSy  eupra.  So  the  County  Court  has  only  the  special 
jurisdiction  conferred  on  the  chancellor  by  the  statute,  to  direct  the 
sale  and  application  of  the  proceeds  of  the  property  of  a  religious 
corporation.  It  cannot  increase  or  enlarge  the  powers  of  the  trus- 
tees to  appoint  a  receiver  to  dispose  of  the  proceeds.  The  court  has 
no  power  to  order  a  sale  for  the  purpose  of  closing  up  the  existence 
of  the  society  and  distributing  its  property.  Vfheaton  v.  Gatcs^  18 
N.  Y.  395.  By  section  263,  subdivision  9,  jurisdiction  is  given  to 
entertain  these  proceedings  to  the  superior  city  courts.  The  act  of 
1873,  conferring  power  in  special  proceedings,  having  been  repealed 
by  chapter  417,  Laws  of  1877,  jurisdiction  of  the  court  to  order  a 
sale  depends  upon  the  facts  before  it  at  the  time  of  making  the 
order,  and  cannot  be  upheld  by  proof  that  facts  which  would  have 
justified  the  order  existed  but  were  not  brought  to  its  attention. 
Madison  Avenue  Baptist  Church  v.  Baptist  Church  in  Oliver  Street^ 
73  N.  Y.  82 ;  affirming  in  part  and  reversing  in  part  41  N.  Y. 
Super.  369.     Religious  corporations  have  no  common-law  right  to 
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alienate  their  real  estate,  and  to  constitute  a  sale  within  the  meaning 
of  section  11.  There  must  be  a  valuable  consideration  inuring  to 
the  corporation  as  such,  therefore,  an  order  of  the  Supremo  Court, 
authorizing  a  conveyance  founded  upon  a  petition  sliowing  the  only 
consideration  for  the  contemplated  transfer  to  be  a  benefit  to  the 
original  corporators,  is  without  jurisdiction,  and  a  deed  executed  in 
pursuance  thereof  is  void.  The  Jladi^on  Avenue  Baptist  Church 
V.    The   Baptist  Church  in  Oliver  Street,  46  N.  Y.  131. 

Aj^plication,  hy  wlwm  made, —  It  was  held  in  Wyatt  v.  Benson^ 
23  Barb.  327,  apparently  upon  the  authority  of  People  v.  Fidstonj 
11  N.  Y.  94,  and  Robertson  v.  BallionSy  id.  243,  that  the  applica- 
tion must  be  made  by  and  in  the  name  of  the  corporation,  and  that 
tho  court  had  no  power  to  grant  an  order  of  sale  upon  the  applica- 
liou  of  the  trustees  or  otherwise  than  upon  the  application  of  the 
corporation  ;  but  in  The  Madison  Avenue  Baptist  Church  v.  The 
Baptist  Church  in  Oliver  Street,  46  N.  Y.  131,  it  is  lield  that,  under 
the  act  to  provide  for  the  incorporation  of  religious  societies,  the 
trustees  of  such  a  corporation  are  authorized  to  act  in  its  behalf  in 
taking  the  steps  required  for  effecting  a  sale  of  its  real  estate,  and 
their  acts  arc  binding  upon  it,  although  it  does  not  appear  that  they 
Iiad  the  express  sanction  or  authority  of  a  majority  of  the  corpora- 
tion. The  same  case  is  reported  in  73  N.  Y.  82,  on  a  subsequent 
appeal.  It  is  said  In  re  St,  George's  M.  E,  Church,  21  Week.  Dig. 
81,  that  a  meeting  of  tho  corporation  and  vote  of  approval  is  not 
necessary  to  a  valid  sale,  citing  cases  above,  and  13  Abb.  424  ;  Ma^ 
ter  of  St,  Ann^s  Church,  23  How.  2S5.  It  is,  however,  usual  to 
have  a  vote  of  the  corporation.  Matter  of  Second  Baptist  Church 
in  Canaan,  20  How.  324.  The  consent  of  all  the  pew-holders  as 
such  is  not  necessary  to  make  out  a  case  for  leave  for  granting  the 
trustees  leave  to  sell  a  church  edifice.  Matter  of  Brick  Presbyterian 
Church,  3  Edw.  Ch.  155  ;  Matter  of  the  Ref armed  Dutch  Churchy 
16  Barb.  237. 

In  what  cases  application  to  court  necessary.  —  The  authority  of 
the  court  to  make  an  order  for  sale  of  real  estate  of  a  religious  coi*- 
poration  relates  to  cases  where  the  absolute  right  and  title  to  lands 
belonging  to  the  corporation  is  to  be  sold,  and  such  assent  is  not 
necessary  in  case  of  the  sale  of  a  pew  where  the  right  of  the  owner 
is  limited.  FreLigh  v.  Plait,  5  Cow.  494  ;  Voorhees  v.  Presbyterian 
Church  of  Amsterdam,  8  Barb.  137 ;  S.  C,  17  id.  104.  No  order 
is  necessary  to  authorize  the  mortgaging  of  church  property.  lee 
V.  Methodist  Episcopal  Church  of  Fort  Edward,  52  Barb.  116; 
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Manning  v.  Moscow  Presbyterian  Societi/y  27  id.  52  ;  South  Bap- 
tist Society  v.  Clapp^  18  id.  35.  But  see  Madison  Ave.  Baptist 
Church  V.  Baptist  Church  in  Oliver  St.,  11  Abb.  (N.  S.)  132. 

A  religious  corporation  may  sell  buildings  severed  from  land  with- 
out leave  of  the  court.  Beach  v.  AUen^  7  Hun,  441.  An  order  of 
the  court  is  not  necessary  to  enable  a  religious  corporation,  owning 
a  cemetery,  to  convey  burial  lots  therein  to  individuals  for  purposes 
of  sepulture.  So  held  in  Copper's  Case,  7  Abb.  N.C.  121 ;  reversed 
on  appeal  without  opinion,  as  Coppers  v.  IVustees,  21  Ilun,  233. 
A  grant  of  a  right  of  burial  upon  church  property  does  not  require 
an  order  of  the  court.  So  held  where  the  conveyance  purported  to 
convey  the  fee,  but  for  specific  purpose  of  burial.  Richards  v. 
North-west  Protestant  Dutch  Church,  32  Barb.  42 ;  Matter  of  Re- 
formed Church  of  New  York,  7  How.  476.  In  Protestant  Re- 
formed Church  of  liosendale  v.  Bogardus,  5  Hun,  304,  it  is  ques- 
tioned whether  the  right  of  way  over  property  belonging  to  the 
church  is  such  an  interest  in  land  as  requires  the  authority  of  the 
court  for  its  sale  by  a  religious  corporation.  It  is  not  necessary  to 
obtain  the  order  of  the  court  to  authorize  a  change  of  location  of 
church  edifice.  Matter  of  Second  Baptist  Church  of  Canaan,  20 
How.  324.  The  act  gives  to  religious  corpomtions  the  unlimited 
right  to  convey  real  estate,  provided  the  consent  of  the  court  is 
given,  as  required  by  the  act.  The  Reformed  Protestant  Dutch 
Church  in  Garden  Street  v.  Mott,  7  Paige,  77. 

Application,  how  and  where  mxide.  —  The  application  is  to  be 
made  at  the  court  at  Special  Term,  or  the  County  Court,  which  is  al- 
ways in  session  for  that  purpose.  It  is  by  petition,  and  while  it  is 
not  necessary  to  state  that  the  corporation  has  voted  in  favor  of  a 
sale,  as  was  held  in  Wyatt  v.  Benson,  23  Barb.  327,  yet  it  is  usual  to 
make  such  statement  in  cise  that  is  the  fact.  Matter  of  Second 
Baptist  Society,  20  How.  324.  See  23  id.  285 ;  18  N.  Y.  395  ;  46 
id.  131,  supra.  A  contract  may  be  entered  into  before  the  order  of 
sale  is  made,  and  it  will  be  sufficient  if  the  authority  is  obtained 
before  the  deed  is  made.  Congregation  Beth  Elohim  v.  Central 
Presbyterian  Society,  10  Abb.  (N.  S.)  4S4 ;  Madison  Avenue  Bap- 
tist Church  V.  Baptist  Church  in  Oliver  Street,  30  How.  455.  But 
it  is  not  absolutely  necessary  for  the  petitioners  to  show  that  they 
have  agreed  with  a  purchaser.  An  order  may  be  made  directing  a 
sale  at  a  price  not  less  than  a  sum  named,  and  in  case  no  purchaser  is 
found  at  such  price,  sale  cannot  be  had  undei*  the  order.     Matter  of 

the  Brick  Presbyterian  Church,  3  Edw.  Ch.  153.     A  corporation 
74 
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has  power  to  contract  for  sale  before  order  of  court  is  granted,  sub- 
ject to  approval  of  the  court.  It  is  not  necessary  or  desirable  that 
the  sanction  of  the  court  should  precede  the  negotiation.  Bowen 
V.  First  Preshyisrian  Congregation^  6  Bosw.  243.*  There  is  no  pro- 
vision in  the  statute  requiring  notice  to  be  given  of  the  proceedings, 
and  hcnco  the  application  may  be  made  ex  parte.  The  order  may  be 
granted  upon  the  papers  presented,  or  an  order  of  reference  may  be 
granted  to  take  proof  of  the  fact  set  out  in  the  petition,  as  was  done 
in  Matter  of  Dutch  Reformed  Church  in  SaugertieSy  16  Barb.  238. 

Precedent  for  Petition. 
SUPREME  COURT. 


In  tbe  Matter  of  the  Petition  and  Appli- 
cation of  the  Reformed  Dut-ch  Church, 
in  the  town  of  Saugerties,  for  the  sale 
of  its  real  estate. 


To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  Cornelius  Van  Santvoord,  minister  of  said  church, 
and  president  of  the  consistory  thereof,  of  Luther  Laflin,  John  Field, 
Benjamin  Myer  and  Garret  Mynderse,  elders  and  members  of  the  con- 
sistory, and  of  John  Kiersted,  John  Nairn,  Henry  Huyck  afid  John 
J.  Giilespy,  deacons  and  members  of  the  consistory!  respectfully  shows 
to  the  court  that  they  are  officers  as  aforesaid  of  the  Reformed  Dutch 
Church  of  the  town  of  Saugerties,  in  the  councy  of  Ulster,  and 
together  compose  the  consistory  of  said  church,  and  the  whole  thereof. 

Your  petitioners  further  show  that  the  said  church  was  duly  incor- 
porated on  or  about  July  11,  1826,  under  an  act  entitled  "An  act  to 
provide  for  the  incorporation  of  religious  societies,"  passed  April  5, 
181M,  under  the  name  of  "  The  Minister,  Elders  and  Deacons  of  the 
Reformed  (Jhurch  in  the  Town  of  Saugerties."  That  said  corporation 
is  the  owner  and  holder  of  certain  property  situate  in  the  village  of 
Saugerties,  in  said  county,  used  and  occupied  heretofore  by  it  as  a 
house  of  worship,  and  which  is  bounded  and  described  as  follows 
(here  insert  description). 

Your  petitioners  further  show  that  there  is  no  assessment,  debt  or 
incumbrance  on  any,  or  all  of  said  property. 

Your  petitioners  further  show  that  since  the  building  of  the  church 
on  the  said  church  property,  the  said  village  and  town  of  Saugertie.^ 
have  largely  increased  in  population,  insomuch  that  two  other 
churclies  of  the  same  denomination  have  since  be(jn  incorporated  in 
said  town,  and  that  many  of  the  persons  who  were  formerly  attendants 
at  said  cluirch,  and  pewholders  therein,  have  joined  other  churches 
in  the  localities  in  which  they  reside,  and  do  not,  and  have  not  for 
many  years,  contributed  to  the  support  of  the  church  at  Saugerties, 
and,  byl-eason  of  tlieir  ownership  of  the  pews  in  said  church,  no 
moneys  can  be  realized  by  the  corporation  by  letting  pews  to  other 
persons.  •  That  the  church  edifice  on  the  property  of  said  .corporation 
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is  uncomfortable  and  inconveniently  constructed,-  and  in  bad  repair, 
and  that,  to  put  it  in  proper  repair,  would  necessitate  the  expenditure 
of  a  considerable  sum  of  money.  That  tlie  edifice  is  not  sufficiently 
large,  nor  is  it  well  located,  and  that  it  is  with  extreme  difficulty  that 
sufficient  moneys  can  be  raised  for  the  support  of  the  minister  and 
payment  of  current  expenses  on  account  of  the  manner  in  which  said 
pews  are  held  and  (Jwned,  and  the  said  defects  in  said  building,  the 
said  pews  not  being  subject  to  tax  or  assessment  for  the  support  of 
the  church. 

Your  petitioners  further  show  that  at  a  meeting  of  the  pewholders 
and  members  of  said  church,  held  on  due  notice  from  the  pulpit  on 
the  7th  day  of  May,  18S0,  it  was  determined,  after  mature  delibera- 
tion, to  build  a  new  church  edifice  upon  another  site,  which  was  there- 
after decided  upon,  and  a  contract  was  entered  into  for  building  the 
same.  That  said  church,  when  completed,  will  meet  fully  the  wants 
and  necessities  of  the  corporation  by  reason  of  its  more  central  loca- 
tion, and  greater  accommodations,  and  that  the  said  corporation  does 
not  desire  to  maintain  two  places  of  worship,  and  that  the  said  church 
property  will  not  be  needed  in  any  way  for  use  of  the  said  corporation, 
your  petitioner. 

That  the  value  of  said  property  is  about  the  sum  of  $2,500,  and  that 
the  moneys  which  may  be  realized  therefor  are  necessary  for  the  pur- 
pose of  completing  the  new  edifice. 

Your  petitioners  further  show  that,  at  a  meeting  of  the  consistory, 
held  and  duly  called  at  the  lecture-room  of  said  church  on  the  13th 
day  of  December,  1851,  at  which  all  the  members  were  present,  it 
was  resolved  by  a  majority  vote  of  said  consistory:  **That  an  applica- 
tion be  made  to  the  proper  court  for  an  order  to  sell  the  old  church 
edifice  and  lots  on  which  it  is  located,  and  the  avails  thereof  be  applied 
as  the  court  directs.'^  Wherefore  your  petitioners  pray  that  an  order 
may  be  granted  authorizing  your  petitioners  to  sell  the  old  church 
edifice,  and  lots  on  which  it  is  located,  and  that  the  avails  of  such 
sale  be  applied  to  the  completion  of  the  new  church  edifice,  now  being 
built,  and  the  necessary  appurtenances  thereto,  for  the  uses  of  the  saia 
corporation,  or  for  such  other  or  further  relief  as  to  the  court  may 
seem  proper.  And  your  petitioners  will  ever  pray. 
C.  Van  SAin:voORD, 

Minister  and  President  of  Consistory. 
Luther  Laflin,  John^  Nairn, 

Bknjamin"  Myer,  John  Kiersted, 

John  Field,  Henry  Huyck, 

Garret  Myndersb,  John  J.  Gillespy, 

Elders.  Deacom. 

{Attach  seal  of  corporation  and  add  verification  as  to  pleading.) 

Precedent  for  Order  of  Reference. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  judge's  cham- 
bers, in  the  city  of  Albany,  June  27,  1882: 

Present  —  lion.  Charles  R.  Ingalls,  Justice. 

(Tine.) 

On  reading  and  filing  petition  of  the  minister,  elders  and  deacons 

of  the  Reformed  Dutch  Church,  at  Saugerties,  for  leave  to  sell  their 
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real  estate,  now,  on 'motion  of  B.  M.  Coon,  counsel  for  petitioner,  and 
after  hearing  E.  Whitakcr,  counsel  for  persons  opposing, 

Ordered,  that  Charles  J.  Buchauan,  Esq.,  of  Albany,  is  hereby 
appointed  a  referee  to  take  proofs  of  the  facts  set  forth  in  said  petition, 
or  any  facts  petitioner  may  produce  in  relation  thereto,  or  their  right 
to  sell  the  property  set  forth  in  said  petition,  and  apply  the  avails  of 
the  sale.  And  also  the  proof  of  any  facts  in  opposition  thereto  on 
the  part  of  any  person  interested  in  said  property  who  may  choose  to 
appear  and  oppose.  The  said  referee  to  report  all  such  testimony 
and  exhibits  and  Ole  them  with  all  convenient  speed  in  the  Ulster 
county  clerk's  office. 

Enter  in  Ulster  county.  C.  R.  Inoalls, 

Justice  Supreme  Court, 

Order  for  sale  and  dietribution  of  proceeds, —  The  sale  may  be 
made  by  the  trustees,  or  by  an  officer  appointed  by  the  coui-t. 
De  Buyter  v.  St  Peter^e  Churchy  3  N.  Y.  240.  In  case  of  the  sale 
of  the  property  of  a  religious  corporation,  with  the  assent  of  the 
court,  the  avails  are  not  to  be  distributed  among  the  original  con- 
tributors and  pewholders,  but  they  are  to  be  applied  to  such  uses  as 
the  corporation,  with  the  consent  and  approval  of  the  court,  shall 
conceive  to  be  most  for  the  interests  of  the  society.  It  is  the  right 
of  a  church  corporation  to  designate  the  object  for  which  the 
moneys  arising  from  a  sale  of  its  real  estate  shall  be  used.  If  the 
object  thus  designated  meets  the  approval  of  the  court,  the  appro- 
priation will  be  made.  If  not,  the  money  must  be  retained  by  tlie 
corporation  until  it  can  make  such  an  application  of  it  as  will  meet 
with  the  consent  and  approbation  of  the  court.  The  court  may 
withhold  its  assent,  but  it  cannot  direct  the  appropriation  of  the 
moneys  in  any  specified  manner.  Matter  of  Reformed  Churnh  of 
SaugertieSj  16  Barb.  237.  The  trustees  have  no  right  or  authority 
to  distribute  the  property  of  the  society  among  the  individual 
members,  or  any  class  of  them,  nor  can  it  be  conferred  by  a  vote  of 
the  majority  of  the  members  and  the  order  of  the  court.  The  court 
cannot  approve  of  any  plan  for  the  distribution  of  the  proceeds  of 
the  sale  of  the  real  estate,  which  does  not  regard  the  interest  of  the 
society  as  an  organization  to  continue  for  the  purposes  of  its  creation. 
Where  it  appears  from  the  application  that  the  sale  is  sought  for  the 
purpose  of  distributing  the  proceeds  among  the  pewholders,  the 
court  has  no  jurisdiction  to  grant  the  application,  and  its  order  is 
inoperative.  Wheaion  v.  Gates,  18  N.  Y.  395;  cited  Madison  Av. 
Baptist  Church  v.  Baptist  Church  in  Oliver  St.,  73  id.  140.  It 
seems  that  the  only  way  in  which  a  religious  corporation  t'sui  divide 
its  real  estate,  and  vest  a  portion  tliereof  in  a  part  of  its  congrega- 
tion set  oflE  from  the  parent  organization,  is  by  legislative  enact- 
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ment.     Reformed  Church  v,  Schoolcraft^  6  Lans.  210;  affirmed,  65 
N.  Y.  185. 

Precedent  for  Refereets  Report. 
(Title.) 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  undersigned,  to  whom  it  wras  referred  to  take  proof  of  the  facts 
set  forth  iu  the  petition  in  this  matter,  and  such  proof  as  might  be 
presented  by  any  party  in  interest,  do  report  that  I  have  been  attended 
by  B.  M.  Coon,  Esq.,  on  behalf  of  petitioners,  and  E.  Whittaker,  Esq., 
opposed,  as  counsel  for  the  respective  parties,  and  that  I  have  from 
time  to  time  heard  the  proofs  and  allegation  of  the  parties,  and  that 
the  exhibits  and  the  proofs  taken  before  me  are  herewith  filed  in 
Ulster  county  clerk's  office. 

All  of  which  is  respectfully  submitted, 

Charles  J.  Buchanan, 

Referee. 
Dated  June  12,  1882. 

Precedent  for  Order  of  Confirmation  and  Distribution. 

At  a  Special  Term  of  the  Supreme  Court,  etc 
Present  —  Hon.  Charles  R.  Ingalls,  Justice. 

SUPREME  COURT. 

—  -  - r  -  — ^^—  ^^ — 

In  the  Matter  of  the  Petition  and  Appli- 
cation  of  the  Reformed  Dutch  Church, 
in  the  town  of  Saugerties,  for  the  sale 
of  its  real  estate. 


On  reading  and  filing  the  petition  and  other  papers  in  this  matter, 
as  also  the  report  of  Charles  J.  Buchanan,  referee,  to  whom  it  was 
referred  to  take  the  testimony  in  this  matter  and  report  the  same  to 
this  court,  wliicli  petition  y^rays,  among  other  things,  for  authority  to 
sell  the  old  church  edifice  belonging  to  the  Corporation  of  the  Minis- 
ters, Elders  and  Deacons  of  the  Reformed  Dutch  Church  of  the  Town 
of  Saugerties,  and  the  lots  on  which  it  is  located,  and  the  lecture-room 
which  has  been  used  in  connection  therewith,  and  to  appropriate  the 
avails  of  said  sale  to  the  completion  of  the  new  church  edifice  erected 
by  the  said  society  and  mentioned  in  the  said  petition,  and  for  the 
necessary  fixtures,  furniture  and  appurtenances  thereof,  as  stated  in 
said  petition,  and  after  hearing  B.  M.  Coon  in  behalf  of  the  petition- 
ers and  E.  Whittaker,  in  opposition  thereto,  in  behalf  of  the  remon- 
strants, and  mature  deliberation  being  thereupon  had,  it  is 

Ordered,  that  the  prayer  of  said  petition  be  granted,  and  that  the 
said  corporation  be,  and  it  hereby  is,  authorized  and  empowered  to  sell 
the  real  estate,  being  the  old  church  and  lots  and  lecture-room  and 
lot  above  referred  to,  and  in  said  petition  above  referred  to  more  par- 
ticularly mentioned,  at  public  or  private  sale,  as  they  shall  deem 
most  expedient,  and  after  such  sale  to  make  conveyances  thereof 
to  the  ^)urchaser,  and  to  apply  the  moneys  arising  from  said  sale 
to  the  payment  of  their  own  costs  and  expenses  of  these  proceed- 
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ings,  and  to  such  uses  and  purposes  as  are  prayed  for  in  the  said  petition 
and  to  the  completion  of  said  new  churcn  edifice  and  to  the  necessary 
fixtures,  furniture  and  appurtenances  thereof. 
Enter  in  Ulster  county.  C.  R.  Ingalls, 

Justice  Supreme  Court. 

Effect  and  validity  of  sale. —  The  order  permitting  the  convey- 
ance of  real  property  by  a  religious  corporation  constitutes  no  estop- 
pel in  favor  of  a  grantee  who  has  parted  with  no  consideration. 
St,  Jamea^  Church  v.  Church  of  the  Redeemer^  45  Barb.  356.  The 
trustees  of  a  religious  corporation,  making  application  to  the  court 
for  leave  to  sell  or  mortgage  its  property,  are  not  general  but  spe- 
cial agents,  and  if  they  act  without  authority  the  corporation  is  not 
estopped  by  the  proceedings.  Moore  v.  Hector^  etc.,  St.  Thomas^ 
4  Abb.  N.  0. 51.  The  trustees,  however,  in  carrying  out  a  contract 
of  sale,  have  incidental  power  to  agree  to  an  extension  of  time  for 
delivering  the  deed.  Congregation  Beth  Elohim  v.  Central  Pree- 
byterian  Church,  10  Abb.  (N.  S.)  484.  Where  a  religious  corpora- 
tion sold  real  estate,  under  an  order  of  the  court,  to  a  bona  fide 
purchaser,  and  received  from  him  the  value  of  the  property,  Iield^ 
that  a  member  of  the  corporation  could  not  set  up  against  the  sale 
that  by  reason  of  irregularities  in  the  proceedings  the  corporation 
did  not  give  a  valid  title.  WatJcins  v.  Wilcox,  4  Hun,  220 ;  affirmed, 
66  N.  Y.  654,  on  other  points. 

Plaintiff  and  defendant,  religious  corporations,  united,  the  former 
conveying  all  its  property  to  the  latter,  which  assumed  all  the  debts 
and  took  the  corporate  name;  defendant  paid  the  <}ebts,  took  pos- 
session of  the  property  under  a  sale  made  by  order  of  the  court,  and 
maintained  religious  services.  In  a  suit  for  recovery  of  its  real 
property  by  plaintiff,  it  was  held  that  these  facts  did  not  show  a 
sale,  and,  therefore,  that  the  court  had  no  jurisdiction  to  order  the 
sale;  that  plaintiff  could  redeem,  but  only  on  repayment  to  defend- 
ant the  sums  advanced  on  former  indebtedness,  with  interest  from 
the  time  defendants  ceased  to  possess  the  property,  and  such  other 
terms  as  were  equitable,  as  set  out  in  the  opinion.  A  conveyance 
ultra  vires^  by  a  religious  corporation,  of  its  real  estate  cannot  be 
held  valid  because  it  has  executed  and  delivered  its  deed  and  re- 
ceived consideration  therefor.  Madieon  Av,  Baptist  Church  v. 
Baptist  Church  Oliver  St.,  73  N.  T.  82.  A  sale  of  its  real  estate 
by  a  religious  corporation  subject  to  the  payment  of  all  liens  thereon 
and  all  debts  of  the  society,  including  the  floating  debt,  held  valid; 
the  application  for  leave  to  the  Supreme  Court  to  make  such  sale 
having  shown  a  necessity  for  such  disposition  of  the  property,  and 
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that  it  was  for  the  best  interests  of  the  society.    Lynch  v.  Pfeiffevy 
38  Hun,  603. 

Statute, —  For  authority  by  parent  church  to  convey  property  to 
church  or  chapel  in  manner  prescribed  by  law  for  sale  of  real  estate 
of  religious  corporations,  see  chapter  117,  Laws  1879,  amending 
chapter  122,  Laws  1850. 

See,  as  to  power  of  sale,  In  Re  First  Presbyterian  Church  of  Buffalo^ 
8  State  Rep,  679. 


CHAPTEE   XXVII. 

PROCEEDINGS  TO  ACQUIRE  LANDS  FOR  RAILROAD  PURPOSES. 

The  proceedings  to  acquire  title  to  lands  for  railroad  purposes  are 
held  to  be  special  proceedings.  New  York  Central  R,  It,  Co. 
V.  Marvin^  11  K.  Y.  276;  Matter  of  Lackawanna^  etc,  Ji,  H. 
Co.,  26  Hun,  592 ;  Matter  of  N.  T.,  W.  S\  cfe  B.  li.  B.  Co.,  33  id. 
231;  Rensselaer  cfe  Saratoga  R.  R,  Go.  v.  Davis,  55  N.  Y.  145; 
A.  cfe  S.  R.  R.  Co.  V.  Dayton,  10  Abb.  (N.  S.)  182  ;  Matter  of 
Cortland,  etc..  Horse  R.  R.  Co.,  98  N.  Y.  336 ;  Matter  of  New 
York  db  Harlem  R.  R.  Co.,  id.  12,  and  are  regulated  by  the  pre- 
visions of  chapter  140,  Laws  of  1850,  known  as  the  General  Rail- 
road Act,  and  the  amendments  thereto.  The  basis  of  the  proceed- 
ings is  the  right  of  eminent  domain,  which  existed  prior  to  the  Con- 
stitution, Ileyward  v.  Mayor  of  New  York,  7  N.  Y.  314,  but 
which  is  recognized  by  it.  Wallace  v.  Karlenowefski,  19  Barb.  118. 
The  limitations  upon  the  right  of  eminent  domain  are  that  the  use 
must  be  a  public  one,  and  that  compensation  must  be  made  to  the 
owner.  Beehnan  v.  S.  cfe  S.  R.  R.  Co.,  3  Paige,  45  ;  Varick  v. 
Smith,  5  id.  137;  Embury  v.  Conner,  3  N.  Y.  511;  Buffalo  db 
N.  Y.  R.  R.  Co.  V.  Bramard,  9  id.  100;  People  v.  Smith,  21  id. 
595.  Railroads  are  regarded  as  a  public  use  of  property,  although 
occupied  and  used  by  private  corporations.  Matter  of  Townsen4, 
39  N.  Y.  171  \  N.  Y.<&  H.  R.  Co.  v.  Kip,  46  id.  546. 

The  General  Railroad  Act  gives  to  corporations  created  under  it 
authority  to  acquire  lands  by  the  exercise  of  the  right  of  eminent 
domain,  both  from  individuals  and  from  the  State  for  its  prospective 
as  well  as  present  uses,  provided  the  necessity  for  such  use  in  the 
immediate  future  is  established  beyond  reasonable  doubt.  It  seems, 
that  as  the  exercise  of  this  power  is  in  derogation  of  individual 
right,  it  should  be  allowed  only  when  the  necessity  clearly  appears 
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and  tlio  proposed  use  is  clearly  embraced  within  the  legitimate  ob- 
jects of  the  power.  In,  re  Staten  Island  Rapid  Transit  Co.^  103 
N.  Y.  251.  A  railroad  company,  under  the  power  delegated  to  it 
by  the  General  Railroad  A(;t  to  acqiiiro  lands  for  the  purposes  of  its 
incorporation,  has,  to  a  large  extent,  the  right  to  determine  the 
measure  of  its  wants,  and  to  fix  upon  the  location  of  land  to  be 
appropriated  subject  to  the  qualification  that  the  purposes  for  which 
the  land  is  taken  are  strictly  within  its  charter,  and  the  lands  of  private 
corporations  are  subject  to  the  exercise  of  the  right  of  eminent  domain 
the  same  as  individuals.  Matter  of  Petitioti  of  N.  Y.  C.  <]&  IL  H. 
R,  R.  Co.  V.  The  Metropolitan  Gas-Light  Co.,  63  N.  Y.  326. 

That  compensation  shall  be  made  to  the  owner  of  property  taken 
for  public  purposes  is  provided  for  by  the  fifth  amendment  to  the 
Constitntion  of  the  Uiiited  States,  and  by  article  1,  section  6  of  the 
Constitution  of  New  York. 

The  act  authorizing  the  condemnation  of  private  property  for 
public  purposes  must,  however,  be  clear  and  explicit.  If  there  are 
doubts  as  to  the  extent  of  the  power  after  all  reasonable  intend- 
ments in  its  favor,  the  doubts  should  be  resolved  by  a  decision  ad- 
verse to  its  exercise.  New  York  R.  R.  Co.  v.  Ifip,  46  N.  Y.  546. 
And  before  the  fee  can  be  taken  in  the  exercise  of  power  of  eminent 
domain,  it  must  appear  that  such  was  the  intention  of  the  legisla- 
ture, disclosed  by  the  act.  Washington  Cemetery  v.  Prospect  Parity 
68  N.  Y.  591.  Nor,  on  the  other  hand,  can  the  public  be  compelled 
to  take  a  fee  where  an  easement  will  suffice.  Jerome  v.  Ross^  7 
Johns.  Ch.  315.  The  general  principle  is  that  all  property  is  sub- 
ject to  the  right  of  eminent  domain,  irrespective  of  the  use  to 
which  it  has  been  already  applied  or  the  different  estates  or  interasfs 
held  in  it.  Pierce  on  Railroads,  15 1,  and  Ciises  cited.  The  language 
of  the  act,  however,  does  not  authorize  a  railroad  corporation  to 
subvert  an  appropriation  of  property  to  other  public  uses  which  are 
inconsistent  with  the  use  thereof  for  a  railroad.  In  Matter  of  City 
of  Buffalo,  68  N.  Y.  171.  It  is  held  in  MatUr  of  Rochester  Wafer 
Commissioners,  dQ  id.  413,  that  neither  a  private  or  municipal 
corporation  can,  under  a  general  power  to  take  lands  for  a  public 
use,  take  from  another  corporation  having  the  like  power,  lands  or 
property  held  by  it  for  a  public  purpose  pursuant  to  its  charter. 
The  same  principle  is  asserted  in  Matter  of  N.  Y.  cfe  B.  R.  fi.  Co., 
20  Hun,  201 ;  In  re  Boston  cJ&  Albany  R.  R.  Co.,  53  N.  Y.  574; 
Rensselaer  cfe  Saratoga  R,  R.  Co.  v.  Davis,  43  id.  137;  Brook* 
lyn  Park  Commissioners  v,  Armstrong,  45  id.  234 ;  iT.  Y,  City, 
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etc.^  li.  li.  Co.  V.  Central  Union  Telegraph  Co.^  21  Hun,  261 ; 
Prospect  Park  cfe  C.  I.  R.  li.  Co.  v.  Williamsan,  91  N.  T.  552. 
See  Mills  on  Eminent  Domain,  §  45.  The  land,  when  acquired, 
may  be  used  for  the  legitimate  business  of  the  company.  Pierce 
on  Railroads,  159,  and  cases  cited.  In  exercising  the  power  of  emi- 
nent domain  the  statute  must  be  strictly  followed.  Adams  v.  #S\  cfe 
W.  R.  R,  Co.,  10  N.  Y.  328 ;  In  re  City  of  Buffalo,  68  id.  171. 
And  the  title  of  the  company  vests  only  on  payment  of  the  compen- 
sation awarded.  Clarkson  v.  II.  R.  R.  Co.,  12  N.  Y.  304;  Ballou 
V.  Ballou,  78  id.  325.  And  on  complying  with  the  conditions  prece- 
dent, as  provided  by  the  award,  the  Supreme  Court  has  power  to* 
put  tlie  petitioner  in  possession  of  the  property  condemned.  Matter 
of  Application  of  H.  R,  R.  Co.,  60  N.  Y.  116.  The  statute  cited 
is  chapter  140,  Laws  of  1850,  known  as  the  General  Railroad  Act,, 
except  where  otherwise  indicated. 

Chapter  140,  Laws  of  1860. 
§  28.  Additional  powers  conferred. —  Every  corporation  formed  under  this  act 
shall,  in  addition  to  the  powers  conferred  on  corporations  in  the  third  title  of  the 
eighteenth  chapter  of  the  first  part  of  the  Revised  Statutes,  have  power: 

1.  May  enter  upon  lands  for  purpose  of  survey. —  To  cause  such  eicamiuation 
and  surveys  for  its  proposed  railroad  to  be  made  as  may  be  necessary  to  the  selec- 
tion of  the  most  advantageous  routes;  and  for  such  purpose  by  its  officers  or- 
agents  or  servants  to  enter  upon  the  lands  or  waters  of  any  person,  but  subject  to- 
the  responsibility  for  aU  damages  which  shaU  be  done  thereto. 

2.  May  hold  voluntary  grants  of  real  estate.  —  To  take  and  hold  such  voluntary 
grants  of  real  estate  and  other  property  as  shall  be  made  to  it  to  aid  in  the  con.- 
struction,  maintenance  and  accommodation  of  its  railroad;  but  the  real  estate  re- 
ceived by  voluntary  grant  shall  be  held  and  used  for  the  purpose  of  such  grant 
only. 

3.  May  purchase,  hold  and  use  real  estate ;  reference  to  Indian  lands.  —  To- 
purchase,  hold  and  use  all  such  real  estate  and  other  property  as  m&y  be  neces- 
sary for  the  construction  and  maintenance  of  its  railroad,  and  the  stations  and 
other  accommodations  necessary  to  accomplish  the  object  of  its  incorporation; 
but  nothing  herein  contained  shall  be  held  as  repealing  or  in  any  way  affecting 
the  act  entitled  "  An  act  authorizing  the  construction  of  railroads  upon  Indian 
lands,"  pajssed  May  twelve,  one  thousand  eight  hundred  and  thirty -six. 

4.  Construction  ofn^ad.  — To  lay  out  its  road,  not  exceeding  six  rods  in  width, 
and  to  construct  the  same,  and  for  the  purpose  of  cuttings  and  embankments  tO' 
take  as  much  more  land  as  may  be  necessary  for  the  proper  construction  and  se- 
curity  of  the  road,  and  to  cut  down  any  standing  trees  that  may  be  in  danger  of 
falling  on  the  road,  making  compensation  therefor,  as  provided  in  this  act  for 
lands  for  the  use  of  the  company. 

An  act  which  authorizes  an  entry  upon  a  person's  land  for  the- 
purpose  of  making  the  preliminary  or  final  surveys  for  a  railroad, 
before  compensation  is  made,  is  not  unconstitutional,  if  the  act  makes 
suitable  provision  for  compensation  in  case  the  land  shall  subse- 

75 


694     Pkoceedikos  to  Acquire  Lands  fok  Bailboad  Pueposes. 

qaently  be  taken  for  such  railroad.  PoUy  v.  Saratoga  <&  Washing- 
ton  R.  H.  Co.j  9  Barb.  449.  A  railroad  company  can  derive  title 
only  by  consent  of  owner  of  the  fee,  or  in  case  of  appraisal.  Craig 
V.  Rochester  City  <&  B.  R,  R.  Co.y  39  Barb.  494.  And  where  land 
is  taken  subject  to  a  condition  the  grant  becomes  inoperative  on  vio- 
lation of  that  provision.  Douglass  v.  iT.  Y.  <&  Erie  R.  R.  Co.^ 
Clarke's  Ch.  174.  But  a  grantor  may  lose  his  right  to  insist  upon  a 
condition  by  laches.  Ludlow  v.  N.  Y^  tfe  U,  R.  R.  Co,^  12  Barb. 
440.  And  a  conveyance  without  restriction  estops  a  grantor  fi^om 
claiming. damages  by  reason  of  the  land  being  used  for  railroad  pur- 
poses. Matter  of  Utica^  Chenango  <&  Susqiteh-anna  Valley  R. 
R.  Co.,  56  Barb.  456.  A  railroad  company  may  agree,  as  part  of 
compensation  for  lands  purchased,  to  maintain  a  street  thereon,  and 
such  agreement  will  be  valid  and  binding.  Tinkham  v.  Erie  R.  R. 
Co.,  53  Barb.  393.  The  statute  authorizes  a  railroad  company  to 
acquire  land  for  its  track  and  other  necessary  purposes  by  voluntary 
purchase  or  by  condemnation,  and  an  agreement  made  on  purchase 
of  rights  of  way  to  pay  therefor  in  bonds  of  the  purchasing  corpo- 
ration is  valid,  although  the  line  is  not  finally  located  on  the  line 
proposed  to  be  purchased,  and  is,  in  fact,  subsequently  located  on  a 
different  line ;  this  change  of  purpose  does  not  affect  the  question 
of  corporate  power.  Munson  v.  Syracuse^  Gen&oa^  etc.j  R.  R.  Co.^ 
3  State  Rep.  31.  The  question  as  to  what  property  is  necessary  for 
the  purposes  of  the  corporation  is  determined  by  its  necessities,  and 
it  is  a  question  of  fact  whether,  all  things  being  considered,  property 
IS  desired  in  good  faith  for  the  purposes  contemplated  by  the  charter. 
Moss  V.  AvereUj  10  N.  Y.  462.  Section  28,  authorizing  companies 
formed  under  the  act  of  1850  to  lay  out  their  roads,  *'  not  exceeding 
six  rods  in  width,"  relates  to  the  first  laying  out  and  first  construc- 
tion of  a  railroad,  and  must  bo  read  in  connection  with  section  21  of 
the  act  as  amended,  which  permits  lands  to  be  subsequently  taken 
by  a  company  in  addition  to  what  it  was  originally  entitled  to  ac- 
quire when  laying  out  its  road,  if  such  additional  lands  shall  be 
required  for  the  purposes  of  the  corporation.  The  act  must  be  so 
construed  as  to  give  effect  to  its  provisions,  and  not  defeat  the  in- 
tention of  the  legislature.  Where  a  railroad  company  is  authorized 
by  its  charter  to  acquire  by  purchase  such  real  estate  as  may  be 
necessary  for  the  construction  of  its  road,  it  is  presumed  that  lands 
deeded  to  it  are  acquired  for  that  purpose.  J^y  a  deed  purporting 
to  convey  a  fee  it  acquires  a  title  in  fee,  and  where  the  land  is  no 
longer  needed  for  its  purposes  it  has  the  right  to  sell  and  convey  the 
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same.  YcUes  v.  Van  De  Hogartj  56  N.  Y.  626.  An  eafiement  in 
lands  of  another  corporation  may  be  acquired  m  invitum^  when  it 
may  be  enjoyed  without  detriment  to  the  public,  or  witliout  inter- 
fering with  the  use  to  which  the  lands  are  devoted.  So,  also,  lands 
held  by  a  corporation  or  public  body,  but  not  used  for  or  necessary 
for  a  public  purpose,  may  be  taken,  as  if  held  by  an  individual 
owner.     Matter  of  Rochester  Water  Oommiasioners^  66  N.  Y.  413. 

§  22.  Map  of  route  of  railroad  to  he  fled  before  construction;  notice  to  occu- 
pants of  lands;  objections  to  route,  how  made;  the  application  to  the  Supreme 
Court  to  be  accompanied  with  m^p  of  proposed  alterations ;  court  to  appoint  com- 
missiofiers  to  examine  who  may  affirm  or  alter  route  ;  engineer  on  commission  to 
concur  ;  determination  map  and  Ustimony  to  be  filed  ;  appeals  ;  court  may  affirm 
route  or  adopt  alteration;  the  pay  of  commissioners. —  Every  company  formed 
under  this  act,  before  constractiug  any  part  of  their  road  into  or  through  any 
county  named  in  their  articles  of  incorporation,  shall  make  a  map  and  profile  of 
the  route  intended  to  bo  adopted  by  such  company  in  such  county,  which  shall  be 
certified  by  the  president  and  engineer  of  the  company,  or  a  majority  of  the  di- 
rectors, and  filed  in  the  office  of  the  clerk  of  the  county  in  which  the  road  is  to 
be  made,  or  in  the  ofiice  of  regist0rs  in  counties  where  there  is  a  register's  ofiice. 
The  company  shall  give  written  notice  to^all  actual  occupants  of  land  over  which 
the  route  of  the  road  is  so  designated,  and  which  has  not  been  purchased  by 
or  given  to  the  com])any  of  the  time  and  place  such  map  and  profile  were  filed, 
and  that  the  route  designated  thereby  passes  over  the  land  of  such  occu- 
pant. Any  occupant  or  owner  of  land  over  which  such  route  passes,  feeling 
aggrieved  by  the  proposed  location,  may,  within  fifteen  days  after  receiving  writ- 
ten notice  as  aforesaid,  give  ten  days'  notice  in  writing  to  such  company,  and  to 
the  owners  or  occupants  of  lands  to  be  affected  by  any  proposed  alteration,  of  the 
time  and  place  of  an  application  to  a  justice  of  the  Supreme  Court  in  the  judicial 
district  where  such  lands  are  located  by  petition  duly  verified  for  the  appoint- 
ment of  commissioners  to  examine  the  said  route;  such  petition  shall  set  forth 
the  petitioner's  objections  to  the  route  designated  by  the  company,  shall  desig- 
nate the  route  to  which  it  is  proposed  to  alter  the  same,  and  shall  be  accompanied 
by  a  survey  map  and  profile  of  the  route  as  designated  by  the  company,  and  of 
the  proi)osed  alteration  thereof,  copies  of  which  petition,  map,  survey  and  pro- 
file shall  be  served  upon  the  company  and  said  owners  or  occupants  with  the 
notice  of  the  application.  If  the  said  justice  shall  consider  sufficient  cause  there- 
for to  exist,  he  may,  after  hearing  such  parties  as  shall  appear,  appoint  three  dis- 
interested persons,  one  of  whom  must  be  a  practical  civil  engineer;  commission- 
ers to  examine  the  route  proposed  by  the  company  and  the  route  to  which  it  is 
proposed  to  alter  the  same,  and  after  hearing  the  parties  to  affirm  the  route  orig- 
inally designated,  or  adopt  the  proposed  alteration  thereof  as  may  be  consistent 
with  the  just  rights  of  all  partie.s  and  the  public,  including  the  owners  or  occu- 
pants of  lands  upon  the  proposed  alteration,  but  no  alteration  of  the  route  shall 
be  made  except  by  the  concurrence  of  the  commissioner,  who  is  a  practical  civil 
engineer,  nor  shall  an  alteration  be  made  which  will  cause  greater  damage  or  in- 
jury to  lands  or  materially  greater  length  of  road  than  the  route  designated  by 
the  company  would  cause,  nor  which  shall  substantially  change  the  general  line 
adopted  by  the  company.  The  determination  of  the  commissioners  shall  within 
thirty  days  after  their  appointment  be  made  and  certified  by  them,  and  the  certi- 
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ficate  With  the  petition,  map,  survey  and  profile,  and  any  testimony  taken  before 
them,  be  filed  in  the  office  of  the  register  of  the  county  in  counties  where  there  is 
a  register,  otherwise  in  that  of  the  county  clerk.  Within  twenty  days  after  the  fil- 
ing of  such  certificate,  any  party  may,  by  notice  in  writing  to  the  others,  appeal  to 
the  Supreme  Court  from  the  decision  of  the  commissioners,  which  appeal  shall  be 
heard  and  decided  at  the  next  General  Term  of  the  court  held  in  any  judicial  dis- 
trict in  which  the  lands  of  the  petitioners,  or  any  of  them,  are  situated,  for  which  the 
same  can  be  noticed  according  to  the  rules  and  practice  of  said  court.  On  the 
hearing  of  such  appeal  the  court  may  affirm  the  route  proposed  by  the  company 
or  may  adopt  that  proposed  by  the  petitioner.  Said  commissioners  shall  each  be 
entitled  to  three  dollars  per  day  for  their  expenses  and  services,  to  be  paid  by  the 
person  who  applied  for  their  appointment;  and  if  the  route  of  the  road  as  desig- 
nated by  the  company  is  altered  by  the  commissioners,  and  their  decision  is  af- 
firmed on  appeal  (if  an  appeal  be  taken),  the  company  shall  refund  to  the  appli- 
cant the  amount  so  paid. 

Laws  op  1871,  Chapter  560. 

§  3.  Maps,  surveys,  etc.,  ic7ien  to  be  filed  or  recorded  in  register's  office  ;  transfer 
and  refiling  autJu/rized. —  Whenever  in  said  act,  any  map,  survey,  profile,  reports, 
certificates  or  other  paper,  is  directed  to  be  filed  or  recorded  in  the  office  of  the 
county  clerk,  the  same  shall  be  filed  or  recorded  in  the  office  of  the  register  of 
the  county,  provided  there  be  a  register's  office  in  said  county,  and  all  maps,  pro- 
files, surveys,  reports,  certificates  or  other  papers,  which  have  rursuant  to  the 
provisions  of  said  act  been  heretofore  filed  or  recorded  in  the  office  of  the  clerk 
of  any  county  in  which  there  is  a  register,  shall  he,  within  thirty  days  after  the 
passage  of  this  act,  transferred  to  the  office  of  such  register,  and  shall  be  by  him 
refiled  or  recorded  as  of  the  date  of  the  original  filing  or  record. 

§  23.  Directoi*s  may  change  route;  surney;  may  acquire  land;  alteration  in  city 
or  village;  compensation;  provide  alteration  when  bonds  have  been  issued  —  The 
directors  of  every  company  formed  under  this  act  may,  by  a  vote  of  two-tliirds  of 
their  whole  number,  at  any  time  alter,  change  the  route,  or  any  part  of  the  rout«  of 
their  road  or  its  termini  or  locate  the  said  route,  or  any  part  thereof,  or  its  termini, 
in  a  county  adjoining  any  county  named  in  the  articles  of  association,  if  it 
shall  appear  to  them  that  the  line  can  be  improved  thereby;  and  they  shall 
make  and  file  in  the  clerk's  office  of  the  proper  county  a  survey,  map  and 
certificate  of  such  alteration  or  change,  and  shall  have  the  same  right  and  power 
to  acquire  title  to  any  lands  required  for  the  purposes  of  the  company  in  such 
altered  or  changed  route,  as  if  the  road  had  been  located  there  in  the  first  instance; 
and  no  such  alteration  shall  be  made  in  any  city  or  village  after  the  road  shall 
have  been  constructed,  unless  the  same  is  sanctioned  bv  the  vote  of  two -thirds 
of  the  common  council  of  said  city  or  trustees  of  said  village;  and  in  case  of  any 
alteration  made  in  the  route  of  any  railroad  after  the  company  has  commenced 
grading,  compensation  shall  be  made  to  all  persons  for  injury  so  done  to  any 
lands  that  may  have  been  donated  to  the  company;  nothing  herein  shall  be  con- 
strued to  authorize  the  change  of  either  terminus  to  any  other  county  than  one 
adjoining  that  in  which  it  was  previously  located,  nor  the  reduction  of  the 
amount  of  capital  stock  per  mile  below  that  now  required  by  law.  All  the  pro- 
visions of  this  act  relating  to  the  first  location  and  to  acquire  title  to  land  shall 
apply  to  every  such  new  or  altered  portion  of  the  route.  Nor  shall  the  pro- 
visions of  this  section  authorize  the  alteration  of  the  route  or  terminus  of  any 
railroad  in  any  town,  county  or  municipal  corporation  which  has  issued  bondsi,  or 
any  town  which  may  be  bonded  but  whose  bonds  have  not  yet  been  issued  or  sub- 
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scribed  for,  and  taken  any  stock  or  bonds  in  aid  of  the  construction  of  sucb  rail- 
road without  the  consent  in  writing  of  and  subscribed  by  a  majority  of  the  tax 
payers  appearing  upon  the  last  assessment-roll  of  said  town,  county  or  municipal 
corporation.  But  it  shall  not  be  necessary  to  obtain  the  consent  of  such  tax  payers 
in  order  to  authorize  an  extension  to  a  new  terminus,  where  such  terminus,  after  the 
change,  will  remain  in  the  same  village  or  city  as  theretofore.  But  nothing 
herein  shall  be  construed  to  authorize  the  abandonment  of  any  portion  of  the 
track  of  any  railroad  as  described  in  its  articles  of  association. 

The  right  to  written  notice,  as  required  by  this  section,  is  a  right 
given  by  statute,  and  it  is  not  for  the  corporation  or  the  court  to 
deprive  him  of  it.  If  the  occupant  does  not  take  the  statutory  steps 
within  fifteen  days  to  secure  a  review  or  alteration  of  the  route,  the 
route  may  be  considered  settled  and  his  right  thereafter  to  object 
lost.  Such  notice  to  occupant  must  be  served  before  given  notice  of 
application  for  appointment  of  commissioners  of  appraisal.  Pre- 
senting such  petition  is  not  a  sufficient  compliance  with  the  require- 
ment of  the  statute.  If  a  railroad  company  does  not  comply  with 
the  necessary  pre-requisites  for  obtaining  the  appointment  of  com- 
missioners, it  does  not  secure  the  right  to  have  the  property  con- 
demned against  the  wishes  of  the  owners.  Matter  of  N,  T.  i&  Bos- 
ton R.  R,  Co.y  62  Bflrb.  35.  The  statute  requires  notice  to  be  given 
only  to  actual  occupants  of  the  land  proposed  to  be  taken.  Matter 
of  N.  I^.,  Lackawanna^  etc,^  R,  R.  Co.^  33  Ilun,  148. 

A  notice  signed  by  a  person  describing  himself  as  an  officer  of  the 
company  is  sufficient.  Matter  of  CorUandty  etc.^  Horse  R.  R,  Go.^ 
31  Hun,  72.  The  examination  of  the  route  is  to  be  made  by  the 
commissioners  ;  the  merits  will  not  be  passed  on  upon  an  application 
for  their  appointment,  flatter  of  Norton^  42  How.  228.  It  seems 
commissioners  may  be  appointed  ex  parte  to  change  route.  Matter  of 
Ilartinan,  9  Abb.  (N.  S.)  124.  Fifteen  days'  notice  must  be  given 
before  commissioners  can  be  appointed.  WallkUl  Valley  R,  R,  Co. 
V.  Norton^  12  Abb.  (N.  S.)  317.  If  the  location  is  fixed  in  the  map, 
and  profile  is  not  changed  by  a  commission  provided  by  law,  it  re- 
mains the  route  of  the  railroad.  Matter  of  Central  R.  R,  of  Long 
Island,  1  T.  &  C.  421. 

Where  a  railroad  company  was  authorized  by  statute  to  construct 
its  road  over  certain  streets  and  avenues,  held,  that  this  constituted  a 
practical  location  of  the  route,  and  dispensed  with  notice  and  filing 
of  the  map.  The  map  as  filed  showed  a  single  line  running 
along  the  road,  and  a  notice  upon  it  stated  that  the  central  line  of 
the  railroad  track  was  eighteen  feet  from  the  westerly  line  of  the 
road.     Ileldj  that  this  showed  with  sufficient  certainty  the  location 
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of  the  road  and  the  land  to  be  taken.     Matter  of  Coney  Island^  etc^ 
H.  B.  Co.,  12  Hun,  451. 

Certificate  by  Officers  to  Map  and  Profile. 

We,  the  undersigned,  do  hereby  certify  that  this  is  a  correct  map 
and  profile  of  the  proposed  location  of  the  New  York,  West  Shore  and 
Buffalo  railroad  in  Ulster  county,  from  Orange  county  line  to  Ron- 
dout  creek,  filed  in  pursuance  of  the  General  Railroad  Act,  dated 
April  2,  1850,  and  of  the  amendments  thereto. 

Theodore  HousTOi^,  Vice-President, 
Charles  B.  Stuaut,  Engineer  in  Chief, 
New  York,  West  Shore  and  Buffalo  Railway  Co. 
Witnessed  by 

Edward  La'no. 

Notice  to  Occupant  of  Proposed  Route, 

To  Frederick  0.  Norton^,  Occupant  of  lands  over  which  proposed 
route  of  Wallkill  Valley  railroad  passes : 

Take  notice  that  a  map  and  profile  of  the  route  intended  to  be 
adopted  by  the  Wallkill  Valley  Railroad  Company  in  the  county  of 
Ulster,  certified  by  the  president  and  engineer  of  said  company, 
in  due  form  of  law,  was  on  the  25th  day  of  August,  1882,  duly  filed  in 
the  office  of  the  clerk  of  the  county  of  Ulster,  and  that  the  said  route 
designated  thereby  passes  over  your  lands. 
Dated  September  1,  1882. 

The  Wallkill  Valley  Railroad  Co. 

By  Samuel  6.  Dimmick,  Secretary. 

The  map  is  sufficient  if  it  shows  the  alignment  and  profile  with- 
out showing  all  the  connections,  turnouts  and  switches.  People  v. 
Brooklyn  F.  <&  C.  I.  R.  R.  Co.,  89  N.  Y.  75 ;  affirming  12  Week. 
Dig.  375. 

But  a  map  of  a  proposed  railway  which  shows  but  a  single  line, 
and  gives  no  other  information  whatever,  does  not  give  full  notice 
to  owners  or  occupants  of  the  proposed  route,  and  is  defective  and 
ineffectual  to  enable  the  company  to  acquire  land  by  compulsory 
proceedings  or  to  complain  of  the  acts  of  another  thereon.  N,  Y. 
(ib  Albany  R.  R,  Co.  v.  West  Shore,  eic.^  R,  R.  Co.^  11  Abb.  N. 
C.  386 ;  citing  Matter  of  Long  lslam>d  R.  R.  Co.,  45  N.  Y.  364 ; 
Matter  of  Boston,  etc.,  R.  R.  Co.,  10  Abb.  N.  C.  104  ;  and  approv- 
ing Matter  of  N.  T.  &  Boston  R.  R.  Co.,  62  Barb.  85 ;  S.  C,  12 
Abb.  (N.  S.)  21.  The  latter  case  was  cited  with  approval.  Allen 
V.  Utica  B.  R.  Co.,  15  Hun,  80.  The  mere  filing  of  a  map  under 
section  22  does  not  definitely  establish  a  route  or  exhaust  the  power 
of  the  company  over  the  matter,  or  constitute  a  grant  by  the  State 
of  the  special  route  described.  It  is  the  consent  of  parties  evi- 
denced by  neglect  to  apply  after  actual  notice,  or  else  the  legal  ad- 
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judication  which  establishes  the  route.  Nor  is  snch  a  filing  a  dedi- 
cation of  lands  to  public  use  which  will  prevent  another  corporation 
by  the  right  of  eminent  domain  from  exercising  that  right  with 
reference  to  such  lands  without  express  grant.  11  Abb.  N.  C.  386, 
9upra  ;  distinguishing  as  to  last  point,  Matter  of  N.  T,  Central^ 
etc. ,  li.  R.  Co.,  77  N.  Y.  248.  It  is  held  in  R.  H.  cfe  R.  R.  Co.  v.  N. 
T.,  L.  K,  etc.,  Co.,  44  Hun,  206, 8.  C,  8  State  Kep.  237,  that  when  a 
corporation  has  made  a  map  and  profile  of  the  mute  intended  to  be 
adopted  by  the  company,  and  has  caused  the  same  to  be  duly  certified 
and  filed  as  required  by  section  22,  it  has  acquired  a  vested  and  exclu- 
sive right  to  build,  construct  and  operate  a  railroad  on  the  line  which 
it  has  adopted,  subject  to  the  right  of  other  railroad  companies  to  cross 
its  track  in  the  way  and  manner,  and  for  the  purposes  provided  by 
law.  An  existing  railroad  corporation,  purchasing  the  property  and 
franchises  of  another  or  former  corporation,  is  not  required  to  refile 
a  map  of  the  line  whicii  it  thus  acquires,  where  it  boys  a  road 
already  constructed  and  in  existence.  People  v.  Brooklyn  F.  <&  C. 
I.  R.  R.  Co.,  89  N.  Y.  75. 

The  statute,  section  23,  does  not  require,  in  order  to  a  valid  exer- 
cise of  the  power  to  change  the  location,  a  designation  of  the  par- 
ticular line  to  be  occupied  by  the  road ;  but  when  the  directors 
have  by  a  proper  vote  determined  that  the  road  shall  be  built  upon 
a  new  route  in  a  specified  county,  that  is  a  location  within  the  sec- 
tion. Matter  of  N.  T.,  Lackawanna  c6  W.  R.  R.  Co.,  88  N.  Y. 
279 ;  affirming  25  Hun,  556. 

Where,  on  a  proceeding  on  the  petition  of  the  land-owner  for  the 
appointment  of  commissioners  to  change  the  location  of  the  route 
of  a  railroad  as  surveyed  by  the  company,  it  appears  by  the  testi- 
mony before  the  commissioners  that  the  petitioner  has  failed  to  com- 
ply with  the  directions  of  the  statute  by  giving  notice  of  the  appli- 
cation for  the  appointment  of  commissioners  to  an  individual  whose 
land,  if  the  line  of  the  railway  be  changed,  would  be  crossed  by  the 
railroad,  such  proceeding  is  wholly  void,  and  will  be  reversed  on 
appeal  from  decision  of  the  commissioners.  Such  an  owner  comes 
within  the  purview,  letter  and  intent  of  the  statute,  which  requires 
notice  to  be  given  the  owners  and  occupants  of  lands  to  be  affected 
by  the  proposed  change  of  route.  Norton  v.  WaUkUl  VaUey  R.  R, 
Co.,  63  Barb.  77.  See  People  v.  T^Ms,  59  id.  401.  No  person  is 
authorized  to  apply  for  the  appointment  of  commissioners  to  examine 
the  proposed  route  with  a  view  to  alter  or  change  the  same,  except 
one  whose  lands  have  not  been  acquired  by  the  company,  and  atter 
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service  on  him  of  the  written  notice  required  to  be  given  him  by 
section  22,  and  he  must  feel  aggrieved  by  the  proposed  route,  and 
set  forth  his  objections  in  his  petition.  The  petitioners  are  to  ex- 
amine the  proposed  route  and  to  hear  tlie  parties  before  deciding, 
and  the  decision  must  be  confined  to  the  rights  of  the  parties  heard, 
and  consistent  with  the  rights  of  the  public.  The  statute  does  not 
contemplate  that  one  land-owner  upon  a  route  can  force  a  different 
location,  not  only  over  his  own  land  but  over  that  of  his  neighbors, 
and  gives  the  commissioners  no  such  power.  Tlie  People^  ex  rel. 
Erie^  eic,^  R.  li,  Co,^  v.  Tuhbs^  69  Barb.  401.  The  notice  required 
by  the  statute  must  be  personally  served.  It  is  questioned  whether, 
where  personal  service  is  impracticable,  the  court  would  have  the 
power,  under  the  seventh  subdivision  of  section  4,  to  direct  service 
to  be  made  in  some  other  mode.  People^  ex  rel.  Canandaiffiui, 
etc,  H,  li.  Co.  V.  Zockport,  etc.,  li.  R.  Co.,  13  Hun,  211. 
Where  commissioners  are  appointed  under  the  provisions  of  sec- 
tion 22  their  power  over  the  proposed  route  is  not  restricted  to 
that  part  of  it  wliich  lies  within  the  bounds  of  the  lands  of  the 
party  procuring  their  appointment,  but  they  may  make  an}'  altera- 
tion of  the  proposed  route  within  the  county  which  may  be  necessary 
to  obviate  such  objections  of  the  party  aggrieved  as  they  may  deem 
well  founded,  and  in  exercising  their  power  to  change  the  proposed 
route  it  is  the  duty  of  the  commissioners  to  complete  the  alteration 
so  as  to  preserve  the  continuity  of  the  line.  They  have  no  power  to 
so  change  a  portion  of  the  proposed  route  as  to  leave  it  disconnected 
at  either  end  with  the  other  portions,  and  thus  disconnect  the  road. 
The  statute  contemplates  but  one  board  of  commissioners  in  each 
county,  and  all  alterations  in  that  county  should  be  made  by  that 
board.  When  its  work  is  completed  the  route  through  a  county  is 
established.  People  v.  Tuhba,  49  N.  Y.  356 ;  affirming  59  Barb. 
401,  supra.  In  Matter  of  Application  of  Lake  Shore,  etc,  R.  R. 
Co.  to  change  the  route  of  the  ]V.  Y.,  Lackawanna  cfe  TF.  R-  R. 
Co.,  80  N.  Y.  442,  it  is  questioned  whether,  when  the  proposed  route 
of  a  railroad  crosses  the  track  of  an  existing  company,  the  latter  can 
apply  far  commissioners  to  change  the  route.  But  the  question 
whether  the  new  company  has  located  its  line  over  lands  it  cannot 
condemn  for  railroad  purposes  is  not  one  properly  to  be  determined 
by  the  commissioners.  Nothing  done  by  the  commissioners  to 
change  the  route  under  this  section  would  be  binding  on  commissioners 
appointed  to  determine  the  place  and  manner  of  crossing  another  rail- 
road. Matter  of  New  York^  Lake  Erie^  etc.y  R.  R.  Co.y  7  State  Hep.  791. 
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Notice  of  Application  for  Change  of  Route. 
SUPREME  COURT. 

In  the  Matter  of  the  Petition  of  Fred- 
erick O.  Norton 

agsU 

The  Wallkill  Valley  Railway  Ck)mpany 
and  others. 


To  the  Wallkill  Valley  Railway  Company,  Gabton  Keatob, 
George  Coutant  and  James  Eltinge: 

You  are  hereby  notified  that  a  petition,  survey,  map  and  profile, 
copies  of  which  are  hereto  annexed,  will  be  presented  to  the  Hon. 
W.  L.  Learned,  at  his  chambers,  in  the  city  of  Albany,  on  the  21st  day 
of  September,  instant,  at  eleven  o'clock  in  the  forenoon  of  that  day, 
of  which  petition  and  papers  a  copy  is  herewith  served  upon  you;  and 
an  application  will  then  and  there  oe  made  to  said  justice,  based  upon 
said  petition  and  papers,  for  the  appointment  of  three  disinterested 
persons,  under  the  General  Railroad  Act  and  the  acts  amendatory 
thereof,  to  examine  the  route  over  the  lands  of  the  undersigned  more 
particularly  mentioned  and  stated  in  said  petition  proposed  by  the  said 
company  for  their  railway,  and  also  the  route  to  which  it  is  proposed 
by  the  undersigned  to  alter  the  same,  and  to  make  determination 
thereupon  in  accordance  with  the  said  acts.         Yours,  etc., 

Dated  September  8,  1885.  F.  0.  Norton. 

Petition  for  Cliange  of  Route. 
SUPREME  COURT. 


In  the  Matter  of  the  Petition  of  Fred- 
erick O.  Norton 

agat. 

The  Wallkill  Valley  Railway  Ck)m- 
pauy,  George  Coutant,  James  Eltinge 
and  Garton  Keator. 


To  the  Hon.  William  L.  Learned,  one  of  the  Justices  of  the  Supreme 
Court : 

The  petition  of  Frederick  0.  Norton  respectfully  shows  that  he  is 
the  owner  of  certain  pieces  or  lots  of  land  situate  in  the  town  of 
Rosendale,  in  the  county  of  Ulster  and  State  of  New  York. 

That  on  or  about  the  1st  day  of  September,  1885,  there  was  served 
upon  this  deponent,  by  the  Wallkill  V^alley  Railway  Company,  a  written 
notice  of  the  time  and  place  where  the  map  and  profile  was  filed  des- 
ignating the  route  of  its  road.  That  such  route  as  designated  and 
laid  out  pusses  over  the  lands  of  your  petitioner,  described  as  follows: 

All  those  certain  strips  or  parcels  of  land  situate  in  the  town  of 
Rosendale,  county  of  Ulster  and  State  of  New  York,  and  lying  on 
both  sides  of  the  center  line  of  the  Wallkill  Valley  railway,  as  said 
center  line  is  now  located  on  the  map  and  profile  filed  in  the  county 
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clerk's  office  of  said  coanty.  Said  strips  or  parcels  of  land  being 
bounded  and  described  as  follows: 

First. —  A  strip  extending  from  between  the  boundary  lines  of 
George  Coutant  and  F.  0.  Norton  on  the  south  to  the  boundary  line 
between  lands  of  F.  0.  Norton  and  Garfcon  Keator  on  the  highway 
leading  from  Rosendale  to  the  Lucas  turnpike,  on  the  north;  said 
strip  being  one  thousand  three  hundred  and  fifty  feet  in  length  on  said 
center  line,  and  to  embrace  all  lands  of  said  F.  0.  Norton  lying  within 
thirty-three  feet  of  the  said  center  line  of  railway. 

8eco7ul. —  A  strip  or  parcel  extending  from  the  boundary  line  oe- 
tween  Garton  Keator  and  said  P.  0.  Norton,  at  the  highway  afore- 
said, on  the  south,  to  the  boundary  line  between  F.  0.  Norton  and 
the  Lawrence  Cement  Company  on  the  north,  being  one  thousand 
and  thirteen  feet  in  length  on  said  center  line,  and  thirty-three  feet  in 
width  on  each  side  of  said  center  line. 

Said  strips  or  parcels  being  divided  in  two  parcels  by  lands  of  Gar- 
ton  Keator  intervening. 

Your  petition  further  shows  that  the  map  hereto  annexed  marked 
'*  A  "  is  a  true  copy  of  the  map  and  profile  filed  by  the  said  railway 
company  as  alleged  in  their  said  petition,  except  that  it  is  reduced  in 
size  and  contains  a  delineation  of  £he  proposed  alteration  hereinafter 
referred  to.  That  the  red  line  on  said  map  shows  the  location  of  the 
railway  over  deponent's  land,  as  proposed  by  the  said  company,  and 
the  blue  line  upon  said  map  shows  the  alteration  of  route  proposed  by 
your  petitioner. 

And  your  petitioner  farther  shows  that  he  feels  aggrieved  by  the 
location  proposed  by  said  railway  over  the  strip  firstly  prescribed  by 
them,  one  thousand  three  hundred  and  fifty  feet  in  length,  and  that 
the  following  are  the  petitioner's  objections  to  such  route  and  location: 

That  the  said  strip  or  location,  after  leaving  the  intersection  of  pe- 
titioner's and  said  Coutant's  land  as  described  in  said  railway  petition, 
crosses  the  highway  on  to  this  petitioner's  land,  to  the  easterly  of  said 
highway,  and  thereafter  keeps  upon  the  petitioner's  said  land  along 
or  near  to  and  nearly  parallel  with  the  said  highway  northerly  until 
it  crosses  the  road  leading  to  Lucas  turnpike  near  the  intersection 
thereof  to  said  highway,  and  then  again  crosses  the  said  highway  to 
the  west  side  thereof  on  to  Garton  Keator's  land,  thereby  requiring 
a  subsequent  recrossing  of  the  said  highway  a  little  further  north. 

That  the  said  location  from  the  point  where  it  first  crosses  to  where 
it  crosses  the  road  above  mentioned  runs  between  the  highway  and  a 
cliff  or  ledge  of  cement  rock  running  nearly  parallel  therewith.  That 
said  cliff  or  ledge  of  cement  rock  faces  toward  the  said  road  and  is 
cut  off  from  access  to  the  said  road  by  the  said  proposed  line.  That 
such  cliff  or  ledge  of  hydraulic  cement  rock  belonging  to  this  peti- 
tioner is  the  outcrop  of  large  deposits  thereof  extending  under  the 
said  proposed  location  to  the  said  highway.  That  your  petitioner's 
business  is  the  manufacture  and  sale  from  said  hydraulic  cement  rock 
in  Rosendale,  of  hydraulic  cement.  That  from  its  proximity  to  the 
highway  and  the  facility  in  blasting  out  the  same,  the  said  ledge  or 
outcrop,  as  well  as  that  rock  lying  under  the  surface  and  under  the  lo- 
cation of  said  railroad,  is  peculiarly  valuable  and  of  very  great  value  to 
this  petitioner. 

That  at  the  south  end  thereof,  the  said  ledge  runs  up  to  the  high- 
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way,  and  is  crossed  or  covered  by  the  said  strip  or  location,  and  as  it 
proceeds  north,  diverges  from  the  said  highway  upon  an  average  dis- 
tance of  about  one  hundred  and  fifty  feet.  That  if  the  said  railway  com- 
pany are  permitted  to  locate  their  railroad  upon  the  proposed  strip  it 
will  very  greatly  and  injuriously  affect  the  value  of  your  petitioner's  said 
cement  property,  not  only  as  to  the  part  thereof  actually  occupied  by  the 
said  strip  or  location,  but  also  as  to  the  ledge  itself  and  the  contiguous 
rock  owned  hj  your  petitioner.  That  the  operation  of  said  railway 
upon  said  location  will  make  it  extremely  difficult  and  almost  impos- 
sible to  blast  or  quarry  said  cement  rock  on  said  ledge,  and  compel 
him  to  take  such  precautions  and  use  such  measures,  as  to  charges 
and  bhists,  as  substantially  to  cripple  and  prevent  the  working  of  said 
quarry;  and  also  to  greatly  embarrass  the  removal  of  cement  rock  when 
quarried  from  the  premises  of  your  petitioner. 

Your  petitioner  further  says  that  the  said  location  is  needless  and 
even  injurious  to  said  railway  company,  in  this:  that  it  needlessly  and 
injuriously  to  your  petitioner,  and  to  the  public,  makes  a  double  curve 
in  the  railroad  at  this  point,  crosses  a  much-frequented  highway  three 
times  within  a  distance  of  a  few  hundred  feet;  when,  by  not  crossing 
on  the  east  side  of  said  highway,  but  by  keeping  along  the  west  side 
thereof,  as  shown  by  the  blue  line  on  the  map  hereto  annexed,  such 
curves,  repeated  crossings,  great  injury  to  the  deponent  would  be 
wholly  avoided,  without  any  damage  or  increase  of  expense,  length  of 
route  or  substantial  alteration  thereof. 

And  your  petitioner,  in  jiccordance  with  the  statute  in  such  case 
made  and  provided,  hereby  asks  that  the  said  route  or  location  be 
altered;  and  that  commissioners  be  appointed  for  the  purpose  of  con- 
sidering the  propriety  of  such  alteration;  and  to  examine  the  route 
proposed  by  the  company,  and  the  route  of  alteration  nroposed  by 
your  petitioner,  and  to  determine  in  regard  thereto. 

The  following  is  the  route  proposed  by  your  petitioner:  Commenc- 
ing at  a  point  about  three  hundred  feet  north  of  the  four  corners  of 
the  road  as  shown  on  the  map  hereto  annexed,  keeping  thence  south- 
westerly on  the  west  side  of  said  Rosendale  highway,  and  substan- 
tially parallel  therewith,  as  shown  by  the  blue  line  on  the  map,  until 
it  meets  the  line  as  proposed  by  the  company,  on  (Tcorge  Coutant's 
land,  west  of  the  road,  being  an  altenition  of  about  one  thousand 
seven  hundred  feet  in  length,  and  making  a  deviation  at  the  widest 
point  between  the  two  proposed  lines,  of  not  over  one  hundred  feet. 

The  profile  of  the  proposed  alteration,  both  as  to  cutting  and  filling, 
being  substantially  the  same  as  that  proposed  by  the  railway;  the 
same  being  a  shorter  and  straighter  line. 

Your  petitioner  further  shows  that  the  map  and  profile  hereto  an- 
nexed indicate  the  route  of  both  proposed  lines  and  the  profile  thereof; 
and  the  paper  marked  **  B,"  hereto  annexed,  is  a  survey  of  the  proposed 
alteration. 

Your  petitioner,  the  owner  of  the  land  affected,  George  Coutant, 
Jamos  Elti  nge  and  Garton  Keator  are  the  only  owners  affected  by  the 
proposed  alteration. 

That,  its  your  petitioner  is  informed  and  believes,  the  original  route 
surveyed  by  the  said  railway  company  is,  at  this  point,  identical  with 
the  alteration  proposed;  that  the  said  railway  company's  officers  had, 
before  the  presenting  of  their  petition,  promised  your  petitioner  to 
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construct  their  railroad  on  the  line  of  the  proposed  alteration,  sub- 
stantially, in  consideration  of  which  your  petitioner  promised  to  give 
them  the  right  of  way  over  the  strip  secondly  described  in  said  peti- 
tion, notwitnstanding  said  strip  covers  valuable  cement  lands;  and 
the  said  railway  company  have,  without  further  agreement  or  permis- 
sion on  the  part  of  your  petitioner,  already  entered  upon  and  sub- 
stantially completed  the  grading  of  their  road  on  said  second  strip, 
without  any  compensation  to  your  petitioner. 

Wherefore,  your  petitioner  prays  that  three  disinterested  persons,  one 
of  whom  shall  be  a  civil  engineer,  be  appointed  by  your  honor,  commis- 
sioners to  examine  the  route  proposed  by  the  company,  and  the  route 
to  which  it  is  proposed  to  alter  the  same;  and  to  adopt  the  proposed 
alteration,  if  deemed  consistent  with  the  rights  of  all  the  parties  and 
the  public. 

Dated  September  8,  1885.  P.  0.  Norton. 

City  and  County  of  Albany,  bs.: 

Frederick  0.  Norton,  being  duly  sworn,  says  that  he  is  the  peti- 
tioner above  named,  and  has  heard  the  above  petition  i*ead  and  knows 
the  contents  thereof,  and  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  those  matters  which  are  therein  stated  to  be  alleged  on 
information  and  belief,  and  as  to  those  matters^  he  believes  it  to  be 
true.  F.  0.  Norton. 

Sworn  before  me,  Sep- ) 
tember  8, 1885.       j 

George  M.  Williams, 

Commissioner  of  Deeds* 

The  deviation  proposed  by  Mr.  Norton  leaves  the  line  proposed  by 
the  railroad  company  at  a  point  about  three  hundred  feet  north  of  the 
four  cornel's  of  the  road  as  shown  on  the  map,  and  keeps  thence 
south-westerly,  keeping  west  of  the  road,  and  substantially  parallel 
therewith,  as  shown  by  the  blue  line  on  the  map,  until  it  meets  the 
line  proposed  by  the  company,  on  George  Coutant's  land  west  of  the 
road  —  being  one  thousand  seven  hundi*ed  feet  in  length,  more  or  less. 

Order. 
SUPREME  COURT. 


In  the  Matter  of  tlie  Petition  of  Fred- 
erick O.  Norton 

ag%i. 

The  Wallkill  Valley  Railway  Company, 
Creorge  Coutant  and  James  Eltinge. 


The  application  noticed  by  the  petitioner  above  named,  to  be  made 
before  me  on  the  21st  day  of  September  hist,  having  been  adjourned 
to  the  6th  day  of  October,  1885,  on  reading  and  filing  the  petition 
of  P.  0.  Norton,  verified  the  8th  of  September,  1885,  and  notice  of 
motion  therewith,  the  affidavit  of  Levi  D.  Bruyn,  verified  the  ^6th 
day  of  Se]?tcmber,  1885;  of  Simon  Schoonmaker,  verified  the  2d  day 
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of  October,  1885,  and  of  F.  0.  Norton,  the  6th  day  of  October,  1885, 
and  of  George  S.  Contant  and  James  B.  Eltinge,  and  on  motion  of 
Mr.  Hand,  for  the  said  petitioner,  Mr.  R.  Bernai*d  appearing  for  the 
defendant,  the  Wallkill  Valley  Railway,  and  Mr.  A.  Schoonmaker,  Jr,, 
for  the  defendants  Coutant  and  Eltinge;  and  t  appearing  to  me  that 
sufficient  cause  therefor  exists,  it  is 

Ordered  that  Abraham  B.  Cox,  Jr.,  a  practical  engineer  of  the  city 
of  Albany,  Charles  H.  Clearwater,  of  Rosendale,  and  James  G. 
Lindsley,  of  Rondout,  three  disinterested  persons,  be,  and  the  same 
are  hereby  appointed  commissioners  under  the  General  Railroad  Act, 
and  the  acts  amendatory  thereof,  to  examine  the  route  over  the  land 
of  F.  0.  Norton,  the  petitioner  above  named,  more  particularly  men- 
tioned and  stated  in  the  said  petition  proposed  by  the  said  company 
for  their  railway,  and  also  the  route  to  which  it  is  proposed  by  the 
said  Norton  to  alter  the  same,  and  to  make  determination  thereupon 
in  accordance  with  the  statute. 

Dated  Ocloher  30,  1885.  W.  L.  Learned, 

John  McEwen,  Clerk,  Justice  Supreme  CourL 

Oath  of  Commissioners, 

{Title  as  above.) 

Ulster  County,  ss.  . 

We,  the  commissioners  duly  appointed  by  an  order  of  the  Hon.  W. 
L.  Learned,  Supreme  Court  judge,  commissioners  to  examine  the  pro- 
posed routes  of  the  petitioner  and  the  railroad  company,  in  the  above- 
entitled  proceeding,  do  solemnly  swear  that  we  will  faithfully  perform 
the  duties  as  such  commissioners  and  of  said  office,  to  the  best  of  our 
understanding  and  ability,  and  each  of  us,  for  himself,  so  swears. 

Chas.  H.  Clearwateb, 
Sworn  this  10th  day  of  Novem- )  Jas.  G.  Lindsley, 

ber,  1885,  before  )  A.  B.  Cox,  Jr., 

D.  E.  Keyseb,  Commissioners. 

Notary  Public  in  and  for  Ulster  Co. 

{Title  as  above,) 

We,  the  undersigned,  designated  and  appointed  by  the  Hon.  Wm. 
L.  Learned,  a  justice  of  the  Supreme  Court,  commissioners  to  ex- 
amine the  route  proposed  by  the  company,  and  the  route  to  which  by 
the  petition  of  Frederick  0.  Norton  it  is  proposed  to  alter  the  same, 
after  hearing  the  parties  and  hearing  testimony  on  both  sides,  do 
adopt  the  alteration  proposed  by  and  in  the  petition  of  said  Frederick 
0.  Norton,  and  the  map  and  survev  attached  hereto,  all  of  which  are 
thereto  annexed.  And  we  do  hereby  determine  that  the  said  railroad 
shall  be,  and  hereby  is  located  on  the  route  proposed  in  the  said 
petition. 
Dated  Kingston,  N.  Y.,  December  16,  1885. 

James  G.  Lindsley, 
C.  H.  Clearwater, 
A.  B.  Cox,  Jr., 

Commissioners. 

We  do  hereby  certify  that  the  within  is  the  determination  by  ag 
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made  in  the  within  proceeding,  and  that  the  same  was  duly  made  and 
signed  by  us,  and  each  of  us,  at  the  day  of  its  date. 

James  G.  Lindsley, 
C.  H.  Clearwater, 
A.  B.  Cox,  Jr., 

Couitnissioners, 

{Title  as  abwe,) 

To  Messrs.  Hale  &  Bulklet,  Attorneys  for  F.  0.  Norton,  and  J.  D. 
WuRTS,  County  Clerk  of  Ulster  County. 

Gents  —  Please  take  notice  that  the  defendant,  the  Wallkill  Valley 
Railway  Company,  hereby  appeal  to  the  General  Term  of  this  court, 
from  the  decision  and  determination  of  the  commissioners  in  the 
above-entitled  proceeding,  in  and  by  which  determination  the  said 
commissioners  adopted  the  alteration  in  the  line  of  the  said  railway 
as  proposed  by  the  said  Frederick  0.  Norton  in  his  petition  in  this 

Eroceeding,  such  determination  and  the  papers  accompanying  the  same 
avinff  been  filed  in  the  office  of  the  clerk  of  Ulster  county  on  the 
19th  day  of  December,  1885. 
Dated  January  6,  1886.  Yours,  etc., 

R,  Bernard, 
Atfyforthe  Wallkill  V.  R.  W,  Co.,  Kingston,  N.  Y. 

On  appeal  to  the  Court  of  Appeals  to  review  decision  of  com- 
missioners appointed  to  change  route  only  questions  of  law  can  be 
considered  or  detennined,  and  all  that  can  be  done  by  the  General 
Term,  or  by  the  Court  of  Appeals,  is  to  send  the  report  back  where 
errora  of  law  have  been  committed.  Matter  of  Lake  Shore^  etc.,  R. 
R.  Co.^  89  N.  Y.  442.  An  appeal  by  an  aggrieved  land-owner,  in 
proceedings  to  procure  a  change  of  route,  does  not  lie  to  the  Court 
of  Appeals  to  review  questions  of  fact  passed  upon  by  the  commis- 
sioners after  hearing  testimony  and  viewing  the  premises,  and  it  is 
even  questioned  whether  such  an  order  is,  in  any  case,  reviewable  in 
that  court.  Matter  of  New  Yorky  Lake  E/^ie^  etc^  li.  li.  Co.^  99 
N.  Y.  388. 

§  13.  How  title  to  real  estate  is  acquired.  —  In  case  any  company,  formed  under 
this  act,  is  unable  to  agree  for  the  purchase  of  any  real  estate  required  for  the 
purpose  of  its  incorporation  it  shall  have  the  right  to  acquire  title  to  the  same  in 
the  manner  and  by  the  special  proceedings  prescribed  in  this  act. 

Laws  op  1854,  Chapter  882. 
§  4.  Acquiring  real  estate,  not  to  apply  to  certain  real  estate  in  Buffalo.  —  Incase 
any  railroad  company,  the  line  or  route  of  whose  road  has  been  surveyed  and  des- 
ignated, and  the  certificate  thereof  duly  filed,  as  required  by  law,  is  unable  to 
agree  for  the  purchase  of  any  real  estate  required  for  its  roadway  or  other  pur- 
poses, the  said  corporation  shall  have  the  right  to  acquire  title  to  the  same  by  the 
special  proceedings  prescribed  in  the  act  hereby  amended  ;  and  all  real  estate  ac- 
quired by  any  railnmd  corporation  under  and  pursuant  to  the  provisions  of  this 
act,  for  the  objects  and  purposes  herein  expressed,  shall  be  deemed  to  be  acquired 
for  public  use.    But  this  section  shall  not  be  so  construed  as  to  apply  to  any  real 
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estate  in  the  city  of  Buffalo  situated  between  Main  and  Michigan  streets,  except 
that  lyin^  between  Exchange  street  and  Buffalo  river. 

Statutes  delegating  the  right  of  eminent  domain  to  railroad  and 
other  corporations  for  public  use  being  in  derogation  of  common- 
law  rights,  are  not  to  be  extended  by  implication,  and  must  be 
strictly  complied  with.  Yet  they  are  not  to  be  construed  so  literally 
as  to  defeat  tlie  evident  purposes  of  the  legislature.  The  powers 
granted  will  extend  no  further  than  is  expressly  stated  in  the 
act)  or  than  is  necessary  to  accomplish  its  general  scope  and  purpose. 
If  there  remain  a  doubt  as  to  the  extent  of  the  power,  after  all 
reasonable  intendments  in  its  favor,  the  doubt  will  be  solved  ad- 
versely to  the  claim  of  power.  Passenger  depots,  convenient  and 
proper  places  for  the  storing  and  keeping  of  cars  and  locomotives; 
proper,  secure  and  convenient  places  for  the  receipt  and  delivery  of 
freight,  and  for  the  safe  and  secure  keeping  of  property  between 
the  time  of  its  receipt  and  dispatch,  or  after  its  arrival  and  dis- 
charge, and  before  delivery,  are  the  acknowledged  necessities  for  the 
running  and  operating  of  a  railroad  and  the  right  to  take  lands  for 
those  purposes  is  included  in  the  grant  of  power  given  by  the  Gen- 
eral Railroad  Act,  which  authorizes  a  railroad  corporation  to  acquire 
real  estate  "for  the  purposes  of  its  incorporation  or  for  the  purpose 
of  running  or  operating  "  its  road.  It  is  no  objection  to  proceedings 
under  the  act  that  there  are  other  lands  in  the  same  vicinity  equally 
well  adapted  for  the  purposes  which  possibly  might  be  acquired  by 
purchase.  The  location  of  the  buildings  and  structures  of  the  com- 
pany is  within  the  discretion  of  its  managers,  and  courts  will  not 
supervise  it  ordinarily.  A  usufructuary  right,  either  temporary  as 
to  its  continuance  or  limited  as  to  its  character,  does  not  give  to  the 
company  the  property  which  it  has  a  right  under  the  statute  to  ac- 
quire. And  whenever  the  proper  running  and  operating  its  road 
and  the  interests  of  the  public  require  permanent  structures,  it  is  no 
objection  to  a  proceeding  to  acquire  the  land  in  fee  that  the  com- 
pany is  a  lessee  of  the  premises  for  a  term  of  years.  Matter  of  the 
New  York  &  Harlem  R.  R.  Co.  v.  Kip,  46  N.  Y.  546.  The 
only  limit  to  the  power  granted  to  railroad  corporations  to  take  lands 
for  railroad  purposes  is  the  reasonable  necessity  of  the  corporation 
in  the  discharge  of  its  duty  to  the  public.  This  includes  the  acqui- 
sition of  lands  for  depots  and  buildings  convenient  and  proper  for 
the  storage  and  keeping  of  cars  and  locomotives  when  not  in  use, 
and  for  the  receipt,  storage,  safe-keeping  and  delivery  of  freight 
and  property  as  well  as  such  facilities  as  are  usually  required  in 
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operating  its  road  and  the  successful  prosecution  of  its  business. 
When  the  necessity  exists  and  a  reasonable  discretion  is  exercised, 
the  courts  will  not  interfere.  In  determining  the  necessity,  the 
prospective  needs  of  the  corporation  within  a  reasonable  time  may 
bo  taken  into  consideration.  When  a  case  is  brought  within  the 
legitimate  exercise  of  this  power,  the  consideration  that  such  exer- 
cise will  bo  attended  with  extreme  inconvenience  and  hardship  to 
individuals  is  not  entitled  to  any  weight ;  where  a  clear  right  to 
the  exercise  of  the  power  is  sliown,  it  is  the  duty  of  the  courts  to 
autiiorize  it.  The  rule,  however,  that  corporations  derivins^  power 
from  the  legislature  to  take  property  under  the  right  of  eminent 
domain  cannot  exercise  such  power  in  reference  to  property  already 
dedicated  to  public  use,  does  not  prohibit  the  acquisition  of  a  right 
to  use  streets  and  avenues  and  piers  at  the  end  thereof,  included 
within  land  sought  to  be  condemned  for  railroad  purposes.  The 
rights  in  the  waters  of  the  port  of  New  York  reserved  to  the  public 
by  the  acts  of  the  legislature,  granting  lands  under  water  to  tiie  city 
of  New  York,  are  not  invaded  by  tlie  appropriation  of  the  land  for 
such  railroad  purposes.  Matter  of  New  York  Central  A  Hudson 
River  /?.  R,^  77  N.  Y.  248.  Railroad  companies  are  not  to  be  al- 
lowed to  appropriate  lands  under  the  statute  not  wanted  for  present 
use,  but  only  desired  in  view  of  prospective  and  conjectural  increase 
in  business ;  nor  lands  for  building  tenements  for  their  servants,  or 
wharves  unless  they  are  shown  to  be  necessary  for  corporate  purposes. 
Clear  authority  of  law  must  be  shown  for  taking  private  property. 
The  court  is  to  determine  the  necessity  and  extent  of  appropriation 
of  land  by  a  railroad  company  under  the  General  Railroad  Act 
Menssdaer  c6  Saratoga  JR.  R.  Co.  v.  Davis,  43  N.  Y.  137.  Where 
the  company  has  immediate  need  of  property  for  a  passenger  depot, 
the  opinion  of  tho  officers  as  to  its  size  and  location  are  entitled  to 
great  weight  imless  it  appear  that,  under  pretense  of  the  necessities  of 
tlie  company,  it  is  seeking  to  injure  others.  iT.  Y.j  West  Shore  <&  B. 
R.  R,  Co.  V.  Townsend^  17  Week.  Dig.  469.  Where  lands  have  been 
lawfully  appropriated  by  a  railroad  company  for  depot  purposes 
under  the  right  of  eminent  domain,  express  legislation  is  necessary 
to  justify  their  appropriation  by  proceedings  in  invitum  to  a  differ- 
ent public  purpose.  Where  lands  were  condemned  for  depot  pur- 
poses, it  was  held  that  tlie  erection  thereon  of  decorations  and  con- 
veniences for  passengers,  such  as  restaurants  and  music  stands,  was 
not  such  an  abandonment  of  the  uses  for  which  the  lands  were  ac- 
quired as  to  produce  a  forfeiture.     Prospect  Park  cfe  C.  I,  R.  R. 
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Co.  V.  WiUiaTnaoiij  91  N.  Y.  652 ;  reversing  24  Hnn,  216  ;  Matter 
of  Boston  cfe  Albany  R.  R.  Co.,  53  N.  Y.  574.  The  title  to  lands 
under  water  may  be  acquired  by  a  railroad  company  without  notice 
to  the  owner  of  the  adjoining  upland.  Matter  of  N,  Y.^  W.  S.  cfe 
B.  R.  R.  Co.,  29  Hun,  269 ;  citing  OquLd  r.  R.  R.  R.  Co.,  6  N. 
Y.  522. 

It  is  said  that  a  railroad  corporation  may  acquii-e  title  to  lands  un- 
der water  where  parties  having  a  grant  have  failed  to  fulfill  condi- 
tions imposed.  Matter  of  N.  Y,,  West  Shore  dk  Buffalo  R.  R. 
Co.,  27  Hun,  57  ;  reversed,  89  K  Y.  453,  on  authority  of  77  id. 
248,  which  is  there  approved.  Where  land  is  required  for  the 
legitimate  purposes  of  a  railroad  in  respect  to  its  public  use,  it  is 
subject  to  condemnation  for  such  purposes  under  the  General  Rail- 
road Act,  although  the  route  of  the  proposed  road  may  not  pass 
directly  over  it.  New  York,  Lackawanna,  etc,,  R.  R.  Co.  v. 
Scheu,  33  Hun,  148  ;  affirmed  without  opinion,  98  N.  Y.  664.  Bat 
under  the  statute  a  company  cannot  acquire  title  to  real  estate  with- 
out the  ow^ner's  consent,  simply  for  the  purpose  of  removing  gravel 
therefrom,  to  be  used  in  constructing  a  distant  part  of  the  road. 
Matt&i*  of  N.  Y.  (&  Canada  R.  R.  Co.  v.  Gunnison,  1  Hun, 
496.  See  §  21.  A  railroad  company  is  not  disqualified  to  take 
proceedings  to  condemn  land  for  its  benefit  by  the  fact  that  it  has 
been  leased  to  another  company,  nor  is  the  rule  altered  by  the  fact 
that  the  lessee  is  a  foreign  corporation.  iT.  Y.,  Lackawanna,  etc., 
R.  R.  Co.  V.  Union  Steamboat  Co.,  99  N.  Y.  12;  affirming  35 
Hun,  220. 

Before  a  proposed  railroad  can  be  built,  its  builders  must  obtain 
the  riglit  of  way  ;  they  cannot  take  private  property  for  that  pur- 
pose without  first  making  compensation  therefor ;  and  if  they  do, 
they  become  trespassers.  JJline  v.  N.  Y.  C.  R.  R.  Co.,  101  N.  Y. 
98.  The  legal  existence  of  a  corporation  authorized  to  constnict  a 
railroad  is  the  foundation  of  the  right  to  take  property  for  its  use 
under  the  right  of  eminent  domain.  Matter  of  Kings  Co.  Elevated 
R.  R.,  1  State  Rep.  512.  The  provision  of  the  General  Railroad 
Act  to  divest  owners  of  title  to  property  without  their  consent  must 
be  strictly  construed.  Adams  v.  Saratoga  cfe  Washington  R.  R. 
Co.,  10  N.  Y.  328 ;  citing  Sharp  v.  Sj>ter,  4  Hill,  76 ;  S^ryker  v. 
KeUy,  3  Denio,  323. 

§  14.  Bi/  petition  to  Supreme  Court ;  allegations  necessary  ;  copy  petition,  upon 
tohom  served, —  For  the  purpose  of  acqairlng  such  title,  the  said  company  may 
present  a  petition  praying  for  the  appointment  of  commissioners  of  appraisal  to 

77 
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the  Supreme  Court,  at  au7  General  Term  or  Special  Term  thereof,  to  be  held  in 
the  district  in  which  the  real,  estate  described  in  the  petition  is  situated.  Such 
petition  shall  be  signed  and  verified  according  to  the  rules  and  practice  of  such 
court.  It  must  contain  a  description  of  the  real  estate  which  the  company  seeks 
to  acquire;  and  it  must  in  effect  state  that  the  company  is  duly  incorporated,  and 
that  it  is  the  intention  of  the  company  in  good  faith  to  construct  and  finish  a  rail- 
road from,  and  to  the  places  named  for  that  purpose  in  its  articles  of  association; 
that  the  whole  capital  stock  of  the  company  has  been  in  good  faith  subscribed  as 
required  by  this  act;  that  the  company  lias  surveyed  the  line  or  route  of  its  pro- 
posed road  and  made  a  map  or  survey  thereof  by  which  such  route  or  line  is  des- 
ignated, and  that  they  have  located  their  said  road  according  to  such  survey,  and 
filed  certificates  of  such  location,  signed  by  the  majority  of  the  directors  of  the 
company,  in  the  clerk's  office  of  the  several  counties,  through  or  into  which  the 
said  road  is  to  be  constructed;  that  the  laud  described  in  the  petition  is  required 
for  the  purpose  of  constructing  or  operating  the  proposed  road;  and  that  the 
company  has  not  been  able  to  acquire  title  thereto,  and  the  reason  of  such  ina* 
bility. 

The  petition  must  also  state  the  names  and  places  of  residence  of  the  parties  so 
far  as  the  same  can  by  reasonable  diligence  be  ascertained,  who  own,  or  have,  or 
claim  to  own  or  have,  estates  or  interests  in  the  said  real  estate;  and  if  any  such 
persons  are  infants,  their  ages,  as  near  as  may  be,  must  be  stated;  and  if  any 
such  persons  are  idiots  or  persons  of  unsound  mind,  or  are  unknown,  that  fact 
must  be  stated,  together  with  such  other  allegations  and  statements  of  liens  or 
incumbrances  on  said  real  estate  as  the  company  may  see  fit  to  make.  • 

A  copy  of  such  petition,  with  a  notice  of  the  time  and  place  the  same  will  be 
presented  to  the  Supreme  Court,  must  be  served  on  all  persons  whose  interests 
are  to  be  affected  by  the  proceedings,  at  least  ten  days  prior  to  the  presentation 
of  the  same  to  the  said  court. 

Seven  subdivisions  of  this  section  regulate  the  method  of  service  of 
notice  of  application. 

Laws  op  1876,  Chapter  198. 

g  2.  Notice  when,  the  land  required  forms  part  of  street.  —  Whenever  any  land, 
required  by  a  railroad  company  for  the  purposes  of  its  road,  is  contained  in  and 
forms  a  part  of  any  street  or  avenue  in  any  city  or  village  in  which  the  owners  of 
adjoining  lands  on  the  line  of  such  street  or  avenue  claim  a  right  of  property  or 
the  fee  thereof,  in  such  case  the  notice  to  be  given  of  the  application  for  the  ap- 
pointment of  commissioners  under  the  special  proceedings  under  the  act  to  ac- 
quire title  to  such  land,  as  well  as  the  notice  of  hearing  before  such  commission- 
ers, shall  be  served  by  the  publication  of  the  said  notice  twice  each  week  for 
three  weeka  in  at  least  two  newspapers  published  in  the  county  in  which  such 
city  or  village  is  located,  to  be  designated  by  the  court  to  which  the  said  appli- 
cation is  to  be  made. 

Section  14  gives  the  substance,  and  to  some  extent  the  form  of 
tlie  petition  for  the  appointment  of  commissioners  of  appraisal,  and 
the  allegations  which  it  must  contain.  Menaaelder  <&  Saratoga  R* 
jR.  Co.  V.  Davis,  55  N.  Y.  145. 

The  petition.  —  The  court  only  has  jurisdiction  when  the  appli- 
cant cannot  acquire  title  by  purchase,  or  with  the  assent  of  the 
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owner.  The  law  is  zealons  of  the  rights  of  property,  and  will  not 
permit  them  to  be  invaded  under  the  right  or  color  of  eminent  do- 
main except  upon  necessity,  and  when  title  cannot  be  obtained  by 
purchase  and  with  the  consent  of  the  owner.  The  reasons  of  the 
inability  must  be  stated,  that  the  court  may  determine  their  suffi- 
ciency, and  also  that  the  owner  of  the  land  may  negative  or  disprove 
them,  as  the  reasons  why  agreement  cannot  be  had  may  be  various, 
and  a  petition  which  fails  to  state  tlie  reasons  for  disagreement  is 
defective.  MaMer  of  Marsh,  71  N.  Y.  316  ;  citing  N.  Y.  cfe  B. 
R.  R.  Co,  v.  Goodwin^  12  Abb.  (N.  S.)  21 ;  OUbert  v.  Columbia 
Turnpike  Co.,  3  Johns.  Cas.  107 ;  Matter  of  Prospect  Park  v. 
Coiiey  Island  R,  R.  Co,,  67  N.  Y.  371.  The  petition  must  show 
such  a  description  of  the  land  sought  to  be  condemned  as  will  show 
its  location  and  the  boundaries  thereof.  A  defective  description 
cannot  be  remedied  by  reference  to  a  description  in  a  deed.  In  pro- 
ceedings of  this  character  extreme  accuracy  is  essential  for  the  pro- 
tection of  the  rights  of  all  the  parties,  and  a  failure  to  comply  with 
the  statute  must  lead  to  difficulty  and  embarrassment.  Matter  of 
N.  Y.  a  cfe  B.  R.  R.  R,  Cb.,70  N.  Y.  192.  See  Matter  of  N.  Y. 
C,  R.  R.  Co,,  20  Barb.  419.  A  petition  under  a  special  statute.  Laws  of 
1875,  chapter  686,  with  same  clause  as  to  failure  to  agree,  was  held 
sufficient  where  it  stated  that  the  petitioner  has  not  been  able  to  ac- 
quire title  to  said  land,  and  that  the  reason  of  such  inability  is  that 
the  owner  refuses  to  sell  the  same  for  any  reasonable  compensation, 
and  that  your  petitioner  has  not  been  able  to  agree  with  the  owner 
or  owners  of  said  real  estate,  or  of  any  interest  therein,  for  the  sale 
of  the  same  to  your  petitioner.  It  seems  that  a  defect  in  the  pe- 
tition may  be  cured  by  proof  presented  upon  the  hearing.  Matter 
of  Suburban  Rapid  Transit  Co,,  38  Hun,  553.  In  Matter  of  N. 
Y.  Cable  R.  R,  Co.,  36  linn,  356,  a  statement  there  made  as  to 
failure  to  agree  was  held  insufficient  under  the  statute  under  which 
the  application  was  made,  following  Matter  of  Broadway  Under- 
ground Ry,  Co,,  23  Hun,  693.  See  Matter  of  One  Hundred 
and  Thirty-eighth  Street,  60  How.  290  ;  Matter  of  Suburban  Tran- 
sit Co,,  16  Abb.  N.  C.  152.  It  is  held  in  the  latter  case  that  the 
defect  is  amendable,  and  that  where  such  a  general  allegation  is  put 
in  issue  by  the  opposing  affidavits  the  court  may  receive  from  the 
petitioner  affidavits  of  the  facts  in  support  of  the  allegations  as 
proofs  under  the  issue.  It  is  held  in  Matter  of  Metropolitan  Ry. 
Co.,  14  Week.  Dig.  520,  that  proceedings  to  acquire  lands  for  the 
use  of  a  railroad  company  may  be  maintained  if  the  proof  estab- 
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lishes  the  truth  of  the  allegations  of  the  petition  that  the  owner 
refused  to  sell  for  anj  reasonable  consideration  to  a  reasonable  de- 
gree of  certainty.  It  is  not  necessary  that  in  the  negotiations  for 
purchase  with  the  owner  the  specific  boundaries  should  have  been 
given,  as  in  the  petition;  it  is  sufficient  if  the  owner  nnderstands 
what  property  the  company  desires  to  obtain.  But  in  Matter  of  N, 
Y.  Cefitraly  etc.,  R,  It,  Co,,  15  Week.  Dig.  201,  it  is  held  that  a 
description  of  the  lands  sought  to  be  acquired  in  the  petition  which 
designates  the  eafit  and  west  lines  thereof  as  being  those  described 
in  the  deed  to  the  present  owners,  and  the  south  line  to  be  at  a  spe- 
cific distance  from  the  south  line  of  petitioner's  land,  was  not  suffi- 
cient. Stating  that  the  price  asked  for  the  land  is  excessive  is  a 
sufficient  statement  of  the  reason  of  inability  to  acquire  title.  The 
petition  may  ask  both  for  lands  for  the  route  and  lands  for  building, 
and  without  giving  separate  descriptions.  A  statement  that  the 
company  is  a  corporation,  duly  organized  under  and  in  pursuance  of 
the  laws  of  the  State  of  New  York  and  New  Jersey,  for  the  pur- 
pose of  constructing  its  line  of  the  road,  and  then  stating  how  and 
under  what  law  it  is  organized,  is  sufficient.  The  petition  muat 
state  that  the  land  is  required  for  the  purpose  of  constnicting  or 
operating  the  proposed  road.  Matter  of  N.  -K,  West  Shore  <&  B, 
Ji,  R.  Co,j  64  How.  216.  The  same  case  holds  that  an  objection  to 
the  sufficiency  of  the  petition  may  be  raised  and  disposed  of  before 
trying  the  issues. 

One  who  has,  or  claims  to  have,  an  interest  in  the  lands  sought  to 
be  acquired,  if  not  named  in  the  petition,  has  a  right  to  be  made  a 
party  to  the  proceedings  on  timely  application  to  the  court  supported 
by  affidavits,  which,  it'  true,  show  him  to  be  a  party  in  interest ; 
the  allegations  in  the  affidavit  must  be  tried  by  legal  evidence  and 
not  by  counter  affidavit,  and  the  court  has  no  right  to  impose  a  con- 
dition upon  an  applicant  who  makes  out  a  prima  facie  case.  Mat' 
ter  of  N.  jr.,  Lackawanna  d:  IF.  i?.  Ji.  Co.,  26  Hun,  194.  After 
an  order  has  been  made  and  appealed  from  the  petition  cannot  be 
amended ;  proceedings  are  under  a  statute  and  must  be  strictly  fol- 
lowed. Matter  of  N,  T.,  West  Shore  dk  B,  B.  R.  Co.,  89  N.  Y.  453; 
reversing  27  Hun,  57.  Under  a  petition  to  ascertain  what  compen- 
sation should  be  paid,  all  parties  having  an  interest  in  a  street  through 
which  the  railroad  is  to  pass  have  a  right  to  be  heard.  An  applica- 
tion to  amend  the  petition  should  be  made  at  the  Special  not  at  the 
General  Term.  Matter  of  Metropolitan  Transit  Co.,  7  State  Rep. 
477.    An  objection  is  not  well  taken  that  a  petition  fails  to  show 
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$10,000  per  mile  of  the  proposed  road  has  been  snbscribed,  and  ten 
per  cent  paid  in.  Section  6«  chapter  560,  Laws  1871,  only  shows 
$6,000  per  mile  need  be  subscribed  and  ten  per  cent  paid  in  where 
the  road  is  a  narrow-gange  road.  Matter  of  Sheep%head  Bay^  etc.j 
B.  Ji,  Co.y  6  Week.  Dig.  488.  The  provisions  of  section  26  do  not  re- 
quire proceedings  to  be  taken  thereunder  for  the  acquisition  of  lands, 
but  petition  may  be  made  for  apprai^l  at  the  option  of  the  com- 
pany. Matter  of  N,  Y.  Bridge  Cfe.,  67  Barb.  296.  Where  a  rail- 
road company  requires  additional  land,  it  is  not  necessary,  in  the  new 
petition,  to  embody  the  allegations  of  the  former  one,  or  that  the 
map  required  by  the  General  Act  should  be  filed.  N.  Y.  Central 
R.  R.  Co.  V.  Sweeney^  4  Hnn,  381 ;  N.  Y.  CeiitraZ  B,  B.  Co,  v. 
Pierce^  33  id.  274.  A  compulsory  reference  cannot  be  ordered  to 
take  proof  upon  a  petition  to  acquire  lands  for  railroad  purposes. 
Matter  of  Skeepshead  Bay^  etc.j  B.  B.  Co.j  5  Week.  Dig.  488. 
Within  the  meaning  of  the  General  Act,  section  14,  and  the  require- 
ments of  the  Code  of  Civil  Procedure,  section  525,  a  general  agent 
for  the  purchase  of  lands  for  obtaining  right  of  way  for  a  railroad 
corporation  is  an  officer  having  authority  to  verify  petitions  in  pro- 
ceedings to  acquire  title  to  lands.  Lackawanna^  eto.y  B.  B,  Co.  v. 
ScheUy  33  Hun,  148.  Inability  to  procure  the  assent  of  the  landhold- 
ers is  the  only  prerequisite  under  the  statute  to  the  appointment  of 
commissioners.  An  application  for  the  appointment  of  commission- 
ers should  not  be  denied  because  other  companies  having  coincident 
routes  have  refused  their  consent  to  the  construction  and  operation 
of  the  road  of  petitioner  as  required  by  section  14.  Matter  of 
Thirty  fourth  Street  B.  B.  Co.y  102  N.  Y.  343.  In  proceedings 
upon  petition  by  a  railroad  company  to  take  a  designated  piece  of 
upland  along  the  river  bank,  the  objection  that  the  petitioner  in- 
tends to  build  an  embankment  across  a  bay  cutting  off  a  dock  from 
the  river  is  not  presented.  The  remedy  is  at  law  or  in  equity.  Matter 
of  N.  Y.y  W.  S.  cfe  B.  B.  B.  Co.y  10  fN.  Y.  685.  It  is  held  in  Matter 
ofBoatmiy  H.  T.  dk  W.R.  B.  Co.y  10  Abb.  N.  C.  104,  and  New  York 
dk  Albany  B.  B.  Co.  v.  N.  F.,  W.  S.  cfe  B.  B.  B.  Co.y  11  id.  386, 
that  a  map  which  indicates  only  a  single  line  is  insufficient.  A  rail- 
road company  may  petition  for  the  appraisement  of  the  surface 
only  of  the  land  required  for  its  road.  Ec parte  Hartford  dk  Conn. 
W.  B.  B.  Co.y  65  How.  133. 

Notice  of  filing. — The  map  and  profile  required  by  section  22  must 
have  been  served  as  therein  required  before  commissioners  can  be  ap- 
pointed.     WaUkiU  Valley  B.  B.  Co.  v.  Norton,  12  Abb.  (N.  S.)  317. 
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Notice  of  hearing. —  The  notice  should  be  given  to  afford  an  op- 
portunity to  raise  questions  as  to  the  regularity  of  the  proceedings, 
as  that  the  petition  was  not  properly  verified,  or  that  it  does  not 
appear  there  was  a  failure  to  agree  with  the  owner,  since  it  is  too 
late  to  raise  these  objections  on  confirmation  of  the  report.  JHf.  Y. 
<&  Erie  By.  Co.  v.  Gorey^  5  How.  177.  If  the  petition  does  not 
show  the  facts  required  by  statute  to  be  stated,  the  objection  may  be 
disposed  of  before  trial.  Matter  of  N.  Y.y  W.  S.  dk  B.  B.  B,  Co,^ 
64  How.  217.  Parties  having  liens  upon  the  lands  should  have  no- 
tice of  the  proceedings.  WaUon  v.  JV.  Y.  C.  B,  B,  Co.j  6  Abb. 
(N.  S.)  91.     See  47  N.  Y.  157,  supra^  referring  to  another  statute. 

An  allegatioij  that  only  reasonable  notice  was  given  was  held  bad 
in  an  action  for  trespass.  Cruger  v.  H.  B.  B.  B.  Co.^  12  N.  T. 
190.  And  it  is  held  by  same  authority  that  where  a  notice  of 
appraisal  is  defective,  notliiug  short  of  an  appearance  by  the  party 
whose  lands  are  sought  to  be  taken,  and  actnal  litigation  on  the 
merits  ought  to  be  regarded  as  an  implied  waiver  of  the  defect. 
The  provisions  of  Laws  1870,  chapter  198,  for  publication  of  notice 
of  appraisal,  apply  only  where  the  owners  of  the  adjoining  lands 
on  the  line  of  street  have  the  fee,  and  this  right  is  sought  to  be  extin- 
guished. Matter  of  N.  Y.  Central  B,  B.  Co,,  77  N.  Y.  248.  In  any 
proceeding  to  condemn  the  private  property  of  a  citizen  for  a  public 
use,  all  notices  and  hearings  that  may  tend  to  give  the  party  to  be 
affected  any  semblance  of  benefit  must  be  carefully  observed. 
People  V.  Kniekem^  54  N.  Y.  52.  See  Mills  on  Eminent  Domain, 
§  95.  In  Stewart  v.  Palmer^  74  N.  Y.  183,  it  is  held  in  case  of  an 
assessment  that  it  is  not  enough  that  the  owner  by  chance  have  a 
notice,  or  that  he  may  as  a  matter  of  favor,  have  a  hearing ;  it  is  a 
matter  of  substance.  Cruger  v.  H.  B.  B.  Co.,  12  N.  Y.  190. 
A  voluntary  appearance  and  litigation  on  tlie  merits  waives  notice. 
Dycknian  v.  The  Mayor,  5  N.  Y.  434  Notice  of  time  and  place 
of  filing  map  and  profile  is  necessary.  WaMkiU  Valley  B.  B.  Co. 
V.  Norton,  12  Abb.  (N.  S.)  317  ;  Matter  of  N.  Y  <&  B.  B.  B.  Co., 
62  Barb.  85.  But  this  is  only  required  as  to  actual  occupants  and 
.lot  to  owners  who  are  not  occupants.  Lackawanna,  etc.,  Co.  v. 
Saheuy  33  Hun,  148.  Where  the  person  on  whom  service  was  to  be 
made,  although  a  resident  of  the  State,  was  at  the  time  absent  in 
Europe,  held,  that  a  service  on  a  party  of  suitable  age  left  in  charge 
of  the  dwelling  house  of  such  person  during  his  absence,  was  in 
conformity  with  the  statute.  Matter  of  N.  Y.  &  Oswego  B.  B. 
Co.,  40  How.  335. 
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Where  lands  were  taken  under  a  special  statute,  it  was  held  that 
that  statute  was  intended  to  secure  the  attendance  of  some  fit  person 
before  the  tribunal  making  the  appointment,  as  guardian  or  attorney 
to  attend  personally  to  the  interests  of  the  infant,  and  that  without 
such  appearance  the  proceedings  in  that  case  were  entirely  unauthor- 
ized and  void,  and  that  until  such  appearance  jarisdiction  was  not 
acquired.  Hotohkiaa  v.  Avhi^rny  etc,^  R.  R.  Co,y  36  Barb.  600. 
Where  there  is  what  is  termed  a  special  estate  in  the  lands,  as  for 
life,  for  years,  inheritance,  at  will,  or  sufferance,  the  petition  must 
state  those  facts.  Chap.  444,  §  2,  Laws  1857.  Under  the  pro- 
visions of  section  25  of  the  General  Railroad  Act,  no  notice  is  re- 
quired to  be  given  to  owners  of  adjoining  upland  where  application 
is  made  to  the  State  authorities  for  lands  under  water,  as  such  owner 
has  no  interest  therein.  MaMer  of  N.  T".,  JT.  S»  i&  B.  R,  R.  Co.y 
29  Hun,  269,  citing  Gould  v.  H.  R.  R.  Go.,  6  N.  Y.  552, 

Precedent  for  Petition. 
NEW  YORK  SUPREME  COURT  — Ooukty  of  Ulsteb. 


In  the  Matter  of  the  Application  of  The 
New  York,  West  Shore  and  Buffalo 
Railway  Company  to  Acquire  Title 
to  certain  Real  Estate,  of  which  An- 
drew S.  Le fever,  Elizabeth  L.  Conk- 
lin  and  Albert  Conklin,  her  husband, 
Charles  Parrott,  Eliza  Knapp,  Delia 
A.  Le  fever,  are  the  owners  or  persons 
interested  therein. 


Petition. 


To  the  Supreme  Court  of  iJie  State  of  Neio  York : 

The  New  York,  West  Shore  and  Buffalo  Railway  Company,  by  this 
petition,  respectfully  shows  to  this  court  and  alleges  on  iniformation 
and  belief: 

Pirst, — That  the  said  New  York,  West  Shore  and  Buffalo  Railway 
Company  is  a  corporation  duly  organized  under  and  in  pursuance  of 
the  laws  of  the  States  of  New  York  and  New  Jersey,  for  the  purpose 
of  constructing,  maintaining  and  operating  a  railway  for  public  use, 
in  the  conveyance  of  persons  and  property,  from  a  point  on  the  Hud- 
son river  in  the  county  of  Hudson  and  State  of  New  Jersey,  or  from 
a  point  in  the  said  county  of  Hudson  to  a  point  on  the  State  line  be- 
tween the  States  of  New  Jersey  and  New  York,  at  or  near  Tappan- 
town  in  the  county  of  Rockland  in  the  State  of  New  York;  and 
thence  in  said  State  along  or  near  the  west  shore  of  the  Hudson  river 
via  Haverstraw,  West  Point,  Newburgh,  Rondout,  Catskill,  Athens 
and  Coxsackie  to  or  near  Schenectady;  and  thence  along  or  near  the 
south  shore  of  the  Mohawk  river  to  tJtica;  and  thence  via  Syracuse 
to  Buffalo,  with  a  branch  from  a  point  on  its  main  line  near  Cornwall 
Landing  to  Middletown,  and  with  loop  lines  or  branches  to  the  cities 
of  Albany  and  Rochester;  the  line  of  said  railway  being  intended  to 
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run  through  or  into  the  counties  of  Hudson  and  Bergen  in  the  State 
of  New  Jersey,  and  the  counties  of  Rockland,  Orange,  Ulster.  Greene, 
Albany,  Schenectady,  Montgomery,  Herkimer,  Oneida,  Madison,  On- 
ondaga, Cayuga,  Seneca,  Ontario,  Monroe,  Livingston,  Genesee  and 
Erie  in  the  State  of  New  York. 

Second. — That  the  said  New  York,  West  Shore  and  Buffalo  Railway 
Company  was  organized  under  and  in  pursuance  of  an  act  of  the  leg- 
islature of  the  State  of  New  York,  entitled  *^  An  act  to  authorize  the 
consolidation  of  certain  railroad  corporations,"  passed  May  20, 1869,  and 
under  and  in  pursuance  of  the  laws  of  the  State  of  New  Jersey,  authoriz- 
ing such  consolidation, by  the  consolidation  of  the  New  York,  West  Shore 
and  Buffalo  Railway  Company,  a  corporation  du  ly  organized  and  existing 
under  the  laws  of  the  State  of  New  York,  and  the  North  River  Railroad 
Company,  a  corporation  duly  organized  and  existing  under  the  laws  of 
the  States  of  New  York  and  New  Jersey,  by  a  joint  agreement  for  con- 
solidation made  between  them  and  filed  in  the  office  of  the  secretary  of 
State  of  the  State  of  New  York,  and  in  the  office  of  the  secretary  of 
State  of  the  State  of  New  Jersey,  on  the  14th  day  of  June,  1881. 

Third. — That  the  said  North  Kiver  Railroad  Company  was  organized 
as  aforesaid  by  the  consolidation  of  the  North  River  Railway  Company,  a 
corporation  duly  organized  and  existing  under  the  laws  of  the  8 tate 
of  New  York,  and  the  Jersey  City  and  Albany  Railway  Company  of  the 
States  of  New  York  and  New  Jersey,  a  corporation  duly  organized  and 
existing  under  the  laws  of  the  Statesof  New  York  and  New  Jersey,  by  a 
joint  agreement  for  consolidation  made  between  them  and  filed  m  the 
office  of  the  secretary  of  State  of  the  State  of  New  York,  and  in  the  office 
of  the  secretary  of  State  of  the  State  of  New  Jersey,  on  the  6th  day  of 
May,  1881. 

Pourth. — That  the  said  Jersey  City  and  Albany  Railway  Company  of 
the  States  of  New  York  and  New  Jersey  was  organized  as  aforesaid 
by  the  consolidation  of  the  Jersey  City  and  Albany  Railway  Company, 
a  corporation  duly  organized  and  existing  under  the  laws  of  the  State 
of  New  York,  and  the  Jersey  City  and  Albany  Railway  Company,  a 
corporation  duly  organized  and  existing  under  the  laws  of  the  State  of 
New  Jersey,  by  a  joint  agi'eement  for  consolidation  made  between  them 
and  filed  in  the  office  of  the  secretary  of  State  of  the  State  of  New  Jersey 
on  the  25th  day  of  January,  1879,  and  in  the  office  of  the  secretary  of 
State  of  the  State  of  New  York,  on  the  28th  day  of  January,  1879. 

Fifth. — That  in  each  case  the  lines  of  the  railroad  companies  consoli- 
dated as  aforesaid,  as  located  by  them  respectively,  formed  one  con- 
tinuous and  connecting  line  of  road. 

Sixth. — That  more  than  $10,000  for  every  mile  of  its  railroad  pro- 
posed to  be  constructed  by  your  petitioner  in  the  State  of  New  York 
has  been  in  good  faith  subscribed  to  its  capital  stock,  and  more  than 
ten  per  cent  thereof  paid  in,  and  that  it  is  the  intention  of  your  pe- 
titioner in  good  faith  to  construct  and  finish  a  railroad  from  and  to 
the  places  named  for  that  purpose  in  the  articles  of  association  of  the 
companies  by,  the  consolidation  of  which  it  was  formed. 

That  prior  to  such  consolidation  each  of  the  companies  consolidated 
as  aforesaid  had  surveyed  the  line  or  route  of  its  proposed  road,  and 
made  a  map  or  suney  thereof  by  which  such  route  or  line  was  desig- 
nated, and  had  located  their  said  road  according  to  such  survey,  and 
that  certificates  of  such  location,  signed  by  a  majority  of  the  directors 
of  the  respective  companies  by  the  consolidation  of  which  your  pe- 
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titioner  was  formed,  were  filed  in  the  clerk's  office  of  the  several 
counties  through  or  into  which  their  said  roads  were  to  be  constructed. 

Seventh. —  That  the  said  New  York,  West  Shore  and  Buffalo  Rail- 
way Company,  one  of  the  companies  by  the  consolidation  of  which 
your  petitioner  was  formed,  made  a  map  and  profile  of  the  route  in- 
tended to  be  adopted  by  such  company  m  the  county  of  Ulster,  in  the 
State  of  New  York,  named  in  its  articles  of  association,  which  was 
certified  by  the  president  and  engineer  of  said  company,  and  was  filed 
in  the  office  of  thfl  clerk  of  said  county  of  Ulster,  m  which  the  road 
was  to  be  made;  and  that  more  than  fifteen  days  prior  to  this  applica- 
tion said  company  or  your  petitioner,  gave  written  notice  to  all  actual 
occupants  of  the  land  hereby  sought  to  be  acquired  of  the  time  and 
place  such  map  and  profile  were  tiled,  and  thac  the  route  designated 
thereby  passes  over  the  land  of  such  occupants.  That  none  of  the 
occupants  or  owners  of  Siiid  land  has  given  notice  of  an  application 
for  the  appointment  of  commissioners  to  examine  the  said  route. 

Eighth, —  That  the  land  and  real  estate  described  in  the  annexed 
schedule  "  A,"  and  which  is  made  part  of  this  petition,  is  required 
for  the  purpose  of  constructing  or  operating  the  proposed  road  of 
your  petitioner,  and  that  your  petitioner  seeks  to  acquire  title  to  the 
same  for  such  purpose. 

That  your  petitioner  has  not  been  able  to  acquire  title  to  saia  real 
estate  for  the  reason  that  it  has  been  unable  to  agree  with  the  owners 
of  said  lands,  or  with  the  persons  interested  therein  or  having  charge 
or  direction  thereof,  as  to  the  amount  of  compensation  to  be  paid  for 
the  title  to  said  lands  and  the  right  to  occupy  the  same  for  the  pur- 
poses aforesaid,  for  the  reason  that  the  said  ownera  demand  a  sum  for 
the  said  premises  which  your  petitioner  deems  largely  in  excess  of  the 
value  thereof.  That  your  petitioner  has  in  good  faith  endeavored  to 
agree  with  the  owners  or  persons  interested  therein, or  having  the  charge 
and  dii'ection  of  the  same,  as  to  the  amount  of  such  compensation. 

SCHEDULE  '^A/' 

All  that  piece  or  parcel  of  land  (above  and  below  high  water  mark) 
situate,  lying  and  being  in  the  town  of  Lloyd,  Ulster  county,  N.  Y., 
bounded'and  described  as  follows,  viz. :  Beginning  at  a  point  on  the 
division  line  between  the  lands  formerly  of  Mrs.  Mary  E.  El  tinge, 
now  belonging  to  and  owned  by  the  New  York,  West  Shore  and  'Buffalo 
Railway  Company,  and  running  thence  northerly  alon^  and  following 
the  course  of  the  surveyed  centre  line  of  the  proposed  railway  route 
of  the  said  railway  company,  designated  upon  and  shown  by  the  map 
and  profile  thereof,  on  file  in  the  office  of  the  clerk  of  Ulster  county, 
N.  1.,  in  the  city  of  Kingston,  and  by  the  tracing  or  diagram  here- 
with submitted,  two  hundred  and  seventy-one  feet,  more  or  less,  to 
the  lands  now  or  formerly  owned  or  occupied  by  the  widow  of  John 
Thompson,  deceased.  Said  strip  of  land  being  ninety-nine  feet  m 
width  along  the  southerly  boundary  and  throughout  its  entire  length 
or  course,  and  being  thirty-nine  feet  wide  on  the  east  of  said  centre 
line  and  about  sixtv  feet  wide  on  the  west  of  said  centre  line,  with  all 
and  singular  the  tenements,  hereditaments  and  appurtenances  there- 
unto belonging  or  in  any  wise  appertaining. 

That  the  names  and  places  of  residence  of  the  parties,  so  far  as  the 
same  can  by  reasonable  diligence  be  ascertained,  who  own  or  have,  or 
78 
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claim  to  own  or  have,  estates  or  interests  in  said  real  estate,  are  as 
follows,  to-wit. :  Andrew  S.  IjeFever,  Highland,  Ulster  county,  N. 
Y.  ;  Elizabeth  L.  Conklin,  and  Albert  Conklin,  her  husband,  High- 
land, Ulster  county,  N.  Y.;  Charles  Parrott,  Highland,  Ulster  county, 
N.  Y. ;  Eliza  Knapp,  Highland,  Ulster  county,  N.  Y. ;  Delia  A  lie- 
Fever,  Highland,  iflster  county,  N.  Y. 

That  in  describing  lines  and  curves,  the  courses  of  such  lines,  di- 
rection and  degree  of  curvature  are  indicated  in  said  schedule  *'  A  "  in 
the  manner  that  is  done  by  engineers,  the  same  terms  being  used  and 
in  the  same  sense. 

Wherefore,  your  petitioner  prays  that  an  order  may  be  made  by 
this  court  for  the  appointment  of  three  disinterested  and  competent 
freeholders,  who  reside  in  the  county  of  Ulster  where  the  said  prem- 
ises are  situated,  or  in  some  adjoining  county,  commissioners  to  ascer- 
tain and  appraise  the  compensation  to  be  made  to  the  owners  or  per- 
sons interested  in  the  real  estate  proposed  to  be  taken  for  the  pur- 
poses of  your  petitioner  as  aforesaid,  and  particularly  described  in 
said  schedule  **  A,"  and  to  fix  by  said  order  the  time  and  place  for 
the  first  meeting  of  such  commissioners,  and  that  such  further  or  other 
order  be  made  herein  as  may  be  just  and  agreeable  to  the  statutes  and 
the  rules  and  practice  of  this  court,  in  such  case  made  and  provided. 

Dated  October  IS,  1881.       New  York,  West  Shore  & 

Buffalo  Railway  Company, 
By  Theo.  Houston,  A  Director. 
State  of  New  York,        ) 
City  and  County  of  New  York.  J 

Theodore  Houston,  being  duly  sworn,  says:  That  he  is  a  director 
of  the  New  York,  West  Shore  and  Buffalo  Railway  Company,  and  is  the 
agent  thereof  for  the  purpose  of  acquiring  the  real  estate  described  in 
the  schedule  annexed  to  the  foregoing  petition;  that  he  knows  the 
contents  of  said  petition,  and  that  said  petition  is  true  to  his  own 
knowledge,  except  as  to  the  matters  thereiu  stated  to  be  alleged  on 
information  and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 
Sworn  to  before  me,  this  18th  )  Theo.  Houston. 

day  of  October,  1881.         ) 

Jno.  L.  Nisbet, 

Notary  Public  No.  20,  New  York  County. 

Notice  of  Application  for  Appointing  of  Commissioners. 

NEW  YORK  SUPREME  COURT  — County  of  Ulstbb. 

^ 

In  the  Matter  of  the  Application  of  The 
New  York,  West  Shore  and  Buffalo 
Railway  Company  to  acquire  title  to 
certain  real  estate,  of  which  Andrew 
S.  LeFevre,  Elizabeth  L.  Conklin  and  y  Notice 
Albert  Conklin,  her  husband,  Charles 
Parrott,  Eliza  Enapp,  Delia  A.  Le- 
Fevre, are  the  owners  or  persons  in- 
terested therein. 


To  the  above-narned  owners  and  persons  interested,  and  each  of  them: 
Take  notice,  that  the  petition  of  the  New  York,  West  Shore  and 
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BuflEalo  Railway  Company,  a  copy  of  which  is  herewith  served  upon 
you,  will  be  presented  to  the  Supreme  Court  of  the  State  of  New 
York,  at  a  Special  Term  thereof  appointed  to  be  held  at  the  City  Hall 
in  the  city  of  Kingston,  N.  Y.,  on  the  12th  day  of  November,  1881, 
at  the  opening  of  the  court  on  that  day,  or  so  soon  thereafter  as 
counsel  can  be  heurd;  and  that  a  motion  will  then  and  there  be  made 
that  the  prayer  of  said  petition  be  granted. 

Dated  KINGSTON,  N.  Y.,  October  19,  1881. 

Yours,  etc., 

F.  L.  &  T.  B.  Westbrook, 

39  John  Street,  Kingston,  N.  Y.  Attorneys  for  Petitioner, 

§  21.  Proceedings  when  title  is  defective;  additional  land,  how  acquired;  water  rights; 
right  of  toay;  acquiring  hy  purchase  condemnation:  limitation;  proviso  in  case  oj 
mortgagee  or  receiver.  If  at  any  time  after  an  attempt  to  acquire  title  by  appraisal  of 
damages,  it  shall  be  found  that  the  title  tberebj  attempted  to  be  acquired  is  defec- 
tive, the  company  may  proceed  anew  to  acquire  or  perfect  sucb  title  in  tbe  same  man- 
ner as  if  no  appraisal  bad  been  made,  and  at  any  stage  of  such  new  proceedings  tbe 
court  may  autborize  tbe  corporation,  if  in  possession,  to  continue  in  possession; 
and  if  not  in  possession,  to  take  possession  and  use  sucb  real  estate  during  tbe 
pendency  and  until  tbe  final  conclusion  of  sucb  new  proceedings;  and  may  stay 
all  actions  or  proceedings  against  tbe  company  on  account  tbereof  on  sucb  com- 
pany paying  into  court  a  sufficient  sum,  or  giving  security  as  tbe  court  may  direct, 
to  pay  tbe  compensation  therefor  wben  finally  ascertained;  and  in  every  sucb 
case  tbe  party  interested  in  sucb  real  estate  may  conduct  tbe  proceedings  to  a  con- 
clusion if  tbe  company  delays  or  omits  to  prosecute  tbe  same.  And  if,  at  any 
time  after  tbe  construction  of  any  railroad  operated  by  Bteam  by  any  company 
now  existing  or  tbat  may  bereafter  be  created,  sucb  company,  or  any  company 
owning,  operating  or  leasing  sucb  railroad,  or  any  mortgagee  or  mortgagees  in 
possession  of  sucb  road,  or  person  or  persons  appointed  by  any  court  of  competent 
authority  as  receiver  or  receivers  of  any  su.cb  railroad,  and  in  tbe  possession  of 
or  operating  tbe  same,  shall  require,  for  tbe  purposes  of  its  construction,  or  for 
tbe  purpose  of  running  or  operating  any  railroad  so  owned,  leased  or  possessed 
as  aforesaid,  any  real  estate  in  addition  to  wbat  has  been  already  acquired  for  tbe 
purposes  of  sucb  railroad,  or  shall  require  any  f  urtber  rigbt  to  lands  or  tbe  use  of 
land  for  switcbes, turnouts  or  for  filling  any  structures  of, or  for  con.structing, widen- 
ing or  completing  tberewitb  or  thereon  any  embankments  or  tbe  road-bed  of  sucb 
railroad  wben  tbereby  greater  safety  or  permanency  may  be  secured,  and  sucb  lands 
sball  be  contiguous  to  sucb  railroad  and  reasonably  accessible  to  tbe  place  wbere  tbe 
same  are  to  be  us«)d  for  sucb  purpose  or  purposes,  or  for  tbe  flow  of  water  occa- 
sioned by  railroad  embankments  or  structures  now  in  use  or  bereafter  rendered 
necessary,  or  for  any  otber  purpose  necessary  to  tbe  operation  of  sucb  railroad;  or 
any  rigbt  to  take  and  convey  water  from  any  spring,  pond,  creek  or  river  to  sucb 
railroad  for  tbe  uses  and  purposes  tbereof,  together  with  tbe  rigbt  to  build  or  lay 
aqueducts  or  pipes  for  tbe  purpose  of  conveying  sucb  water,  and  to  take  up,  re- 
lay and  repair  tbe  same,  or  any  right  of  way  required  for  carrying  away  or  divert- 
ing any  waters,  streams  or  floods  from  sucb  railroad  for  tbe  purpose  of  protecting 
tbe  same,  or  for  tbe  purpose  of  preventing  any  embankment,  excavation  or  struc- 
ture of  sucb  railroad  from  injuring  or  damaging  tbe  property  of  any  person  or 
parties  wbo  may  be  rendered  liable  to  injury  by  sucb  embankment,  excavation  or 
structure  as  tbe  same  may  have  been  constructed  previous  to  sucb  time  or  may 
then  exist;  sucb  company,  ur  mortgagee  or  mortgagees,  person  or  persons  in  pes- 
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session  as  aforesaid,  may  acquire  sach  additional  real  estate  or  any  property  or 
real  estate  which  they  now  use  or  occupy,  or  right  of  way  or  other  rights  herein- 
before specified,  by  purchasing  the  same  ot  the  person  or  parties  owning  the 
same,  or  interested  therein,  or  to  be  affected  thereby,  and  by  paying  to  such  parties 
such  damages  as  they  may  sustain  by  reason  thereof,  if  the  amount  of  such  com- 
pensation or  damage  can  be  agreed  upon  between  such  company  or  mortgagee  or 
mortgagees,  person  or  persons  in  possession,  and  such  owner  or  owners  or  parties 
interested  in  such  additional  real  estate;  and  if  such  company,  or  mortgagee 
or  mortgagees,  person  or  persons  in  possession,  shall,  for  any  cause,  be  unable 
to  agree  for  the  purchase  of  such  real  estate  or  right  of  way  or  other  rights,  or 
shall  be  unable  to  agree  upon  the  sum  which  shall  be  paid  to  such  persons  or 
parties  in  satisfaction  of  the  damages  they  may  sustain,  or  if  the  title  to  any  such 
real  estate  or  right  of  way  or  other  rights  already  acquired  or  attempted  to  be  ac- 
quired, shall,  for  any  cause,  prove  defective  or  imperfect,  then  and  in  every  such 
case  such  company,  or  mortgagee  or  mortgagees,  person  or  persons  in  possession 
of  and  operating  as  aforesaid  any  such  railroad,  may  proceed  to  acquire  or  per- 
fect title  to  such  real  estate  or  right  of  way  or  other  rights,  and  to  ascertain  and 
appraise  such  damages  in  the  manner  and  by  the  proceedings  hereinbefore  in  this 
act  prescribed.  Nothing  in  this  act  contained  shall  authorize  the  taking  of  any 
waters  that  shall  at  the  time  of  such  taking  be  commonly  used  for  domestic,  ag- 
ricultural or  manufacturing  purposes  to  such  an  extent  as  to  injuriously  interfere 
with  such  use  in  the  future.  And  nothing  in  this  act  contained  shall  authorize 
any  railroad  corporation  to  acquire  any  such  gravel  lands  not  contiguous  to  its 
right  of  way;  nor  shall  it  be  lawful  for  any  railroad  company,  or  any  company 
herein  named,  to  take  or  acquire,  other  than  by  mutual  agreement,  any  right  or 
easement  in  or  to  any  lands  or  real  estate  owned  or  occupied  by  any  other  railroad 
corporation,  excepting  the  right  to  intersect  or  cross  the  tracks  and  lands  owned 
or  held  for  right  of  way  by  such  company;  such  intersection  and  crossing  to  be 
limited  to  points  where  same  can  be  made  without  appropriating  or  affecting  any 
ands  owned  or  held  for  depot  or  gravel  beds.  Provided  that  the  mortgagee  or 
mortgagees,  receiver  or  receivers  in  possession  of  any  railroad  as  aforesaid,  be- 
fore commencing  proceedings  to  ascertain  and  appraise  damages  under  the  pro- 
visions of  this  act  shall  present  a  petition  to  the  court  under  whose  authority 
they  are  acting,  or  to  any  court  of  competent  authority,  for  permission  to  com- 
mence such  proceedings;  which  petition  shall  set  forth  that  such  real  estate, 
right  of  way,  or  other  rights  as  aforesaid,  described  in  said  petition,  are  necessary 
for  the  operation  of  said  railroad  or  for  the  protection  of  the  property  in  their 
possession ;  and  a  copy  of  which  petition,  with  a  notice  of  the  time  and  place  the 
same  would  be  presented  to  said  court,  must  be  served  on  all  persons  whose  in- 
terests are  to  be  affected  by  the  proceedings  at  least  ten  days  prior  to  the  presenta- 
tion of  the  same  to  said  court,  and  no  proceedings  to  ascertain  and  appraise  dam- 
ages as  aforesaid  shall  be  taken  by  said  mortgagee  or  mortgagees,  receiver  or 
receivers  as  aforesaid,  unless  they  shall  be  duly  authorized  by  order  of  said  court. 

The  existence  of  a  mortgage  upon  land  which  is  a  lien  upon  the 
same,  taken  and  used  by  a  railroad  company  for  the  purpose  of 
conducting  its  road,  is  one  of  the  defects  in  the  title  to  such  land 
contemplated  by  this  section  so  as  to  authorize  such  company  to  pro- 
ceed anew  to  acquire  a  valid  title,  in  the  same  manner  as  if  no  ap- 
praisal had  been  previously  made  or  any  attempt  to  procure  the  title 
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by  agreement  or  purchase.  The  company  is  not  obliged  to  wait 
until  the  mortgaged  premises  are  sold  under  a  decree  in  foreclosure, 
but  on  discovering  the  existence  of  the  incumbrance  they  may  pro- 
ceed immediately,  and  on  complying  with  all  the  provisions  of  the 
act,  to  have  the  lien  extinguished  by  them.  Matter  of  N.  Y.  C,  B. 
H.  Co.^  20  Barb.  419.  This  section  applies  to  cases  where  there  has 
been  an  attempt  to  acquire  title  under  the  act,  but  for  some  reason 
the  title  acquired  proves  to  be  defective;  in  such  case  the  statute 
undertakes  to  authorize  an  entry  upon,  or  the  retaining  of  the  po&- 
session  of  the  lands,  if  an  entry  has  been  already  made.  Blodgett 
V.  U.  (&  jB.  jr.  H.  Co.f  64  Barb.  580.  Where  a  railroad  company 
obtained  no  title  to  lands  as  against  the  owner  of  the  fee  b;  legisla- 
tive permission  to  build  its  road  on  a  certain  highway,  orders  made 
on  an  application  by  them  for  the  appointment  of  commissioners  to 
assess  the  value  of  the  lands  for  the  purpose  of  compensating  the 
owners,  should  be  sustained  on  the  ground  that  it  comes  under  the 
provision  of  the  General  Railroad  Act  permitting  company  to  per- 
fect a  defective  title.  Matter  of  Prospect  Park  db  C.  I.  B.  R.  Co.j 
8  Ilun,  30 ;  S.  C.  affirmed,  67  N.  Y.  371.  See  Matter  of  N.  T. 
C.  &  H,  R.  R.  R.  Oo.j  77  id.  248,  as  to  acquiring  of  property  in 
New  York  city  under  this  section.  The  language  of  this  provision 
is  said,  In  re  N.  T.  cJ&  H,  R.  R.  Co.  v.  Jf^>,  46  N.  Y.  646,  to  be 
very  general  and  comprehensive.  If  lands  are  required  for  any  of 
the  purposes  of  the  incorporation,  or  for  the  purpose  of  operating 
and  running  the  road,  that  is,  in  the  proper  enjoyment  and  exercise 
of  the  performance  of  the  public  duties  assumed  by  it,  they  may  be 
taken  in  invitum. 

The  only  limit  to  the  power  is  the  reasonable  necessity  of  the 
corporation  in  the  discharge  of  the  duty  to  the  public.  It  does  not 
include  the  right  to  take  lands  for  a  manufactory  for  cars,  nor  for  a 
mere  subsidiary  or  extraordinary  purpose.  But  passenger  depots, 
convenient  and  proper  places  for  storing  cars,  freight-houses,  etc., 
are  among  the  acknowledged  necessities  of  the  business.  They  may 
be  regarded  as  indispensable  to  the  accomplishment  of  the  general 
purposes  of  the  corporation  and  the  design  of  the  legislative  gi'ant. 
It  is  said,  Matter  of  Boston  <&  Albany  R.  R.  Co.y  53  N.  Y.  674, 
that  all  the  cases  are  entirely  consistent  with  the  conclusion  that  the 
State  has  not  delegated  to  railroad  corporations  the  right  to  take 
property  held  in  trust  for  public  use,  except  to  the  limited  extent 
specified  in  the  statute,  and  that  their  right  to  take  lands  held  in 
trust  for  a  public  park  or  common  is  not  within  the  statutory  grant. 
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See  MaUer  of  N.   T.  <&  Brighton  Beach  Ji.  R.  Co.,  20  Hun, 

201. 

A  railroad  company  may  take  additional  lands,  although  it  has 
two  tracks  in  operation,  whenever  necessary,  in  consequence  of  the 
growing  demands  of  its  business.  Matter  of  N.  Y.  Centi^al,  etc,, 
li.  R.  Co.y  67  Barb.  426.  Where  application  is  made  for  additional 
laud  under  this  section  by  a  road  already  constructed,  it  is  not  neces- 
sary for  the  petition  to  contain  the  allegations  made  in  the  original 
petition,  or  that  the  map  required  by  section  22  be  filed.  MaU&r 
of  N.  F.  Central,  etc.,  R.  R.  Co.  v.  Sweeney,  6  T.  ife  C.  669. 

The  petition  must,  however,  allege  the  purposes  for  which  the 
land  is  taken.  Matter  of  N.  T.  Central,  etc.,  R.  R.  Co.  v.  Arm- 
strong, 5  Hun,  86. 

§  24.  Crossings  and  intersections  ;  Tiow  additiojial  land  for,  taken. — ^Whenever 
the  track  of  a  railroad,  constructed  by  a  company  formed  nnder  this  act,  shaU 
cross  a  railroad,  a  highway,  turnpike  or  plankroad,  such  highway,  turnpike  or 
plankroad  may  be  carried  under  or  over  the  track,  as  may  be  found  most  expedi- 
ent; and  in  case  where  an  embankment  or  cutting  shall  make  a  change  in  the 
line  of  such  highway,  turnpike  or  plankroad,  desirable  with  a  view  to  a  more 
easy  ascent  or  descent,  the  said  company  may  take  such  additional  lands  for  the 
construction  of  such  road,  highway,  turnpike  or  plankroad,  or  such  new  line  as 
may  be  deemed  requisite  by  the  directors.  Unless  the  land  so  taken  shall  be  pur- 
chased for  the  purposes  aforesaid,  compensation  therefor  shall  be  ascertained  in 
the  manner  prescribed  in  this  act  for  acquiring  title  to  real  estate,  and  duly  made 
by  said  corporation  to  the  owners  and  persons  interested  in  such  lands.  The 
same,  when  so  taken,  shall  become  a  part  of  such  intersecting  highway,  turnpike 
or  plankroad,  in  such  manner  and  by  such  tenure  as  the  adjacent  parts  of  the 
same  highway,  turnpike  or  plankroad,  may  be  held  for  highway  purposes. 

The  court  has  power  to  direct  by  mandamus  that  a  highwjay  be 
restored,  and  if  additional  land  is  any  way  required  or  is  necessary 
for  the  purposes  of  such  restoration,  such  land  is  manifestly  required 
for  the  purposes  of  the  i?i corporation  of  the  company,  and  is  neces- 
sary for  the  construction,  maintenance  and  operation  of  the  railroad. 
The  statute  gives  ample  power  to  condemn  property  under  such  cir- 
cumstances. There  is  express  sanction  and  authoiity  for  the  exer- 
cise of  the  power.  People,  ex  rel.  Oreen,  v.  D.  <&  C.  R.  R.  Co., 
58  N.  Y.  152.  Proceedings  under  this  section  are  proper  to  extin- 
gnifeh  all  easement  in  a  crossing  at  grade,  but  the  proceedings  will 
not  affect  the  right  of  the  owner  to  a  farm  crossing.  N.  Y.,  Lacka- 
^oanna  db  W.  R.  R.  Co,,  8  State  Rep.  251. 

Burden  of  Proof  on  Application  for  Appointment  qf  Comrais- 

sioners. 
If  the  petition  does  not  state  the  facts  required  by  the  petition  to 
be  stated,  an  objection  in  that  regard  can  be  raised  preliminarily  in  ef- 
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feet  by  way  of  demurrer,  and  should  be  disposed  of  before  proceeding 
to  the  merits.  If  such  objection  is  well  taken,  the  proceeding  is  dis- 
missed, unless  a  proper  cause  for  amendment  is  shown.  If  such  objec- 
tion is  overruled,  then  any  defense  to  the  proceeding  by  way  of  denial 
of  facts  in  the  petition  or  new  matter  outside,  may  be  set  up  by  affi- 
davit or  answer,  and  the  issues  so  formed  are  to  be  tried.  Matter  of 
N.  Y,,  TF.  8.  cfe  B.  R.  E.  Co,,  64:  How.  217.  It  may  be  shown  on 
presenting  the  petition  that  it  is  not  properly  verified,  or  that  it 
does  not  appear  tliat  the  company  has  been  unable  to  agree  with 
the  owner.     N,  T.  dk  Erie  R,  R.  Co.  v.  Corey,  5  How.  177. 

The  objection  that  neither  the  petition  nor  the  map  filed  in  the 
ofiice  of  the  county  clerk  shows  what  extent  of  land  was  to  be 
taken,  or  any  thing  more  than  a  line  showing  the  direction  of  the 
proposed  railroad,  should  be  raised  on  presentation  of  the  petition. 
Matter  of  N.  T.  c&  Jamaica  R.  R,  Co,,  21  How.  434.  The  point 
may  be  raised  that  neither  the  petition,  or  map  referred  to  in  the 
petition,  as  filed  in  the  county  clerk's  office,  shows  what  extent  of 
land  is  to  be  taken,  or  any  thing  more  than  a  line  indicating  the 
direction  of  the  proposed  railroad.  Matter  of  Buffalo  &  S.  L.  R, 
R.  Co.  V.  Reynolds,  6  How.  96. 

The  court  may  appoint  commissioners  to  appraise  all  the  lands 
proposed  to  be  taken  in  a  county,  although  owned  by  different  par- 
ties. The  statute  authorized  a  joint  commission,  comprehending  all 
the  land-owners  included  in  one  petition,  and  there  is  nothing  in  the 
statute  to  prevent  several  owners  being  included  in  one  petition. 
Troy  ib  Rutland  R.  R.  Co.  v.  Cleveland,  6  How.  238.  Where 
a  railroad  company  makes  application  to  acquire  land,  in  addition  to 
what  is  required  for  its  roadway,  and  objections  are  made  by  the 
owner  coupled  with  a  denial  of  the  specific  allegations  of  the  peti- 
tion, respecting  the  purposes  for  which  the  road  is  required,  the 
burden  is  upon  the  petitioner  of  proving  the  special  circumstances 
alleged  in  support  of  the  averment  that  it  requires  the  land.  The  pro- 
vision of  the  act  authorizing  the  land-owner  to  disprove  the  allega- 
tions of  the  petition  was  intended  to  enable  him  to  introduce  proof 
on  his  part  to  meet  that  offered  by  the  petitioner,  and  to  disprove 
allegations  of  the  petition  capable  of  being  disproved.  As  to  the  spe- 
cial circumstances  lying  within  the  knowledge  of  the  petitioner,  it 
is  put  to  its  proof  if  the  owner  show  sufficient  cause  against  the 
petitioner.  Matter  of  N.  T.  Central  R.  R.  Co.,  66  N.  T.  407. 
It  is,  however,  said  in  Matter  of  Petition  of  N.  Y.  Bridge  Comr 
pany^  4  Hun,  635,  that  the  burden  of  proving  by  legal  evidence 
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that  the  facts  alleged  in  the  petition  are  not  true,  is  by  this  section 
cast  upon  the  owner  of  the  land,  and  an  affidavit  or  answer  is  not 
sufficient  for  that  purpose. 

The  legal  existence  of  the  corporation  is  at  the  foundation  of  its 
right  to  acquire  property  under  the  right  of  eminent  domain ;  it  is  a 
fact  which  it  is  compelled  to  allege  in  its  petition,  and  which  may  be 
controverted.  If,  therefore,  by  non-performance  of  a  condition  of 
its  charter,  the  corporation  has  forfeited  or  lost  its  corporate  rights 
and  powers,  the  fact  may  be  averred  by  any  one  whose  land  or 
property  is  sought  to  be  appropriated  in  answer  to  the  application. 
So  held  on  reversing  order  appointing  commissioners  of  appraisal. 
Matter  of  Brooklyn^  eic.^  H.  R,  Co.^  72  N.  Y.  245.  It  is  held  that 
it  is  not  competent  to  inquire  into  an  alleged  improper  issue  of 
stock,  if  it  appears  that  valid  subscriptions  to  the  extent  required  by 
the  statute  have  been  made,  and  ten  per  cent  thereon  paid  in  cash. 
Matter  of  Staten  Island  Transit  Co^  38  Hun,  381.  Where  the 
petition  averred  the  due  incorporation  of  petitioner,  and  a  counter- 
affidavit  denied  any  knowledge  or  information  sufficient  to  form  a 
belief,  held^  that,  considered  simply  in  an  affidavit,  it  was  not  a  denial 
of  the  averment,  that  treated  as  an  answer,  there  was  not  such  a 
denial  as  put  the  petitioner  to  proof  of  its  incorporation  ;  Code, 
§  1776 ;  that,  therefore,  conceding  that  tiie  land-owner  might,  with- 
out a  formal  denial,  disprove  the  fact,  the  burden  was  upon  him  of 
proving  that  the  petitioner  was  not  a  corporation.  Matter  of  N', 
jr.,  Lackawanna  c&  W.  JS.  H,  Co.  v.  Union  Steamboat  Co.,  99  N. 
T.  12;  affirming  35  Hnn,  220.  A  denial  of  the  intention  of  a  rail- 
road company  to,  in  good  faith,  construct  and  finish  its  road,  made 
by  the  owner  of  the  property  sought  to  be  taken,  raises  an  issue  for 
trial  before  commissioners  can  be  appointed,  and  puts  the  burfen  of 
proof  upon  the  company.  Matter  of  /Staten  Idand  Rapid  Transit 
R.  R.,  20  Week.  Dig.  15. 

Uie  Gommissioners.  —  Upon  motion,  one  Special  Term,  it  is  said, 
has  power  to  vacate  the  order  of  another  and  appoint  new  commission- 
er, and  such  order,  being  discretionary,  is  not  the  subject  of  review 
on  appeal,  and  if  such  first  oixler  was  obtained  exparte^  and  the  owner, 
being  free  from  all  fault,  was  prevented  from  appearing  at  the  hearing, 
and  injustice  has  been  done  him,  it  is  the  duty  of  the  court  to  op.en  the 
default  and  afford  the  injured  party  the  relief  to  which  he  may  be 
entitled.  Matter  of  N,  Y.  (&  Oswego  Midland  R.  R.  Co.^  40 
How.  35.  The  appointment  of  one  who  was  not  a  freeholder  when 
the  motion  was  made,  but  afterward  became  a  freeholder,  is  valid. 
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New  York,  W.  S.  cfe  B.  R.  Ji.  Co.  v.  Townsend,  36  Hun,  630. 
Where  commissioners  were  appointed  on  consent  of  parties,  and  it 
subsequently  appeared  one  of  them  was  not  a  freeholder,  it  was  held 
that,  in  the  absence  of  allegations  of  improper  conduct  on  his  pai-t, 
the  court  properly  denied  a  motion,  made  by  one  of  the  parties  who 
had  consented  to  his  appointment,  to  have  the  report  set  aside  and  a. 
new  commissioner  appointed.  N.  F.,  W.  S.  (&  B.  R.  li,  Co,,  335. 
Hun,  575.  The  fact  that  the  wife  of  a  commissioner  is  cousin  to 
one  of  the  stockholders  of  tlie  railroad  will  not  vitiate  the  appraise- 
ment. Albany  i&  N.  li,  R,  Co,  v.  Cramer,  7  How.  164.  The  ap- 
pointment of  a  son  of  a  commissioner  a  station  agent  by  the  com- 
pany pending  the  proceedings  is  ground  for  setting  aside  an  ap- 
praisal. JV.  jr.,  W,  S.  i&  B.  R.  R.  Co.  V.  Townsend,  36  Hun,  630. 
Until  the  confirmation  of  the  commissioners  appointed  to  assess 
damages,  the  court  may  allow  a  discontinuance  of  the  proceeding.. 
Ex  parte  N,  Y.,  Syracuse  cfe  B.  R.  R.  Co,,  4  Hun,  311 ;  N.  Y.,  W.. 
S,  cfe  B.  R,  R.  Co.  V.  Thorne,  20  Week.  Dig.  128. 

Ordei'  Appointing  Commissioners. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  in  and  for  the  county  of  Ulster,  at  the  City  Hall,  in  the  city  of 
Kingston,  on  the  12th  day  of  November,  1881: 

Present  —  Hon.  Theodoric  K.  Westbrook,  Justice. 


In  the  Matter  of  the  Application  of  the 
New  York,  West  Shore  and  Buffalo 
Railway  (Company  to  acquire  title  to 
certain  real  estate  of  which  Andrew 
S.  LeFever,  Elizabeth  L.  Conklin 
and  Albert  Conklin,  her  husband, 
Charles  Parrott,  Eliza  Knapp,  Delia 
A.  LeFever,  are  the  owners  or  per- 
sons interested. 


V 


Order  appointing  commissioners. 


On  reading  and  filing  the  petition  of  the  New  York,  West  Shore- 
and  Buffalo  Kailway  Company,  with  proof  of  due  service  of  a  copy 
thereof,  and  of  notice  of  the  time  and  place  of  presenting  the  same  to 
this  court,  upon  all  persons  whose  interests  are  affected  by  this  pro- 
ceeding, and  after  hearing  F.  L.  Westbrook,  of  counsel  for  the  peti- 
tioner, Alton  B.  Parker  appearing  on  behalf  of  all  owners  and  parties. 

interested: 

On  motion  of  P.  L.  and  T.  B.  Westbrook,  attorneys  for  the  peti- 
tioner, it  is  oixiered  that  Samuel  Edwards,  of  Columbia  county,  N. 
Y.,  and  James  E.  Ostrander  and  James  G.  Lindslev,  of  Ulster  county, 
N".  Y.,  three  disinterested  and  competent  freeholders,  who  reside  in 
the  counties  of  Ulster  and  Columbia,  be,  and  they  hereby  are  ap- 
pointed commissioners  to  ascertain  and  appraise  the  compensation  to 
be  made  to  Andrew  S.  LeFever,  Elizabeth  L.  Conklin  and  Albert 
Conklin,  her  husband,  Charles  Parrott,  Eliza  Knapp  and  Delia  A. 
7i) 
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LeFever,  the  owners  or  persons  interested  in  the  real  estate  proposed 
to  be  taken  for  the  purposes  of  said  petitioner  by  this  proceeding, 
which  real  estate  is  situated  in  the  county  of  Ulster^  and  is  desciibed 
as  follows:     (Here  follows  description  as  in  petition.) 

It  is  further  ordered  that  the  first  meeting  of  said  commissionei's  be 
held  at  Upright's  Hotel,  Highland,  Ulster  county,  on  the  8th  day  of 
December,  1881,  at  two  o'clock,  p.  m. 

Enter, 

T.  B.  WESTBROOK, 

Justice  Supreme  Court. 

Procedure. —  The  commissioners  are  required  "  to  view  the  prem- 
ises and  hear  the  proofs  and  allegations  of  the  parties,"  having  done 
this,  they  are  required  "  without  any  unnecessary  delay  to  deter- 
mine the  compensation  which  ought  justly  to  be  made."  The 
order  in  which  they  shall  proceed  is  a  matter  loft  entirely  to  their 
discretion.  They  have  no  right  to  omit  to  hear  the  proofs  and  alle- 
gations of  the  parties,  but  whether  they  shall  hear  the  proof  before 
or  after  viewing  the  premises,  is  for  them  to  decide  ;  so  as  to  whether 
one  party  or  the  other  shall  be  first  heard  is  for  them  to  determine, 
and  the  parties  are  concluded  by  their  decifiion.  Albany  Northern^ 
etc.j  li,  R.  Co.  V.  Laiumg^  16  Barb.  68.  Where  objections  are 
made  by  the  owner,  coupled  with  a  denial  of  the  allegations  of  the 
petition,  the  burden  is  on  the  petitioner  of  adducing  proof  in  sup- 
port of  the  petition.  Matter  of  N.  T.  Central  Ji,  R.  Co,^  66  K. 
Y.  407.  The  party  whose  land  is  taken  and  who  claims  damages 
therefor,  has  the  right  to  the  opening  and  closing  argument  in  the 
proceedings ;  the  rule  is,  that  the  party  entitled  to  unliquidated  dam- 
ages, there  being  no  other  issue,  has  the  right  to  open  and  close. 
Matter  of  N.  T.,  Z.  <&  W.  R.  R.  Oo,,  33  Hun,  148 ;  affirmed  with- 
out opinion,  98  N".  Y.  664.  It  is  also  held  below  that  a  party  who 
has  by  putting  in  a  general  appearance  and  proceeded  without  objec- 
tion submitted  himself  to  the  jurisdiction  of  the  court,  cannot  after- 
ward raise  objection  to  the  sufficiency  of  the  verification  to  the 
petition.     Lackawanna^  etc.y  R.  R.  Co.  v.  Scheu^  33  Hun,  148. 

An  error  in  the  admission  of  evidence  is  not  cured  by  the  certificate 
of  one  of  the  commissioners  that  it  did  not  affect  the  report.  Matter  of 
N.  Y.y  Lcbckawanna  &  IF,  R.  R.  Co.y  29  Hun,  1.  It  is  the  right  of 
the  land  owner  to  produce  before  the  commissioners,  and  the  duty 
of  the  commissioners  to  hear  any  and  all  evidence  which  would  be 
competent  in  a  court  of  law  on  similar  questions.  Rochester  & 
Syracuse  R.  R.  Co.  v.  Budlong^  6  How.  467.  And  the  owner  is 
entitled  to  full  opportunity  to  be  heard.  N.  Y.  <&  Erie  R.  R,  Co. 
v.  Colhurn^  6  How.  223.    While  the  commissioners  are  required  to 
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view  the  premises  as  well  as  hear  the  proofs  and  allegations  of  the 
parties,  they  are  to  *ct  upon  their  view  as  well  as  the  evidence. 
Troy  cfe  BoRton  H.  li.  Co.  v.  Zee^  13  Barb.  109.  They  ai-e,  how- 
ever, controlled  by  the  established  rules  of  evidence.  Troy  cfc  Bos- 
ton It.  Ji.  Co.  V.  Northern  Turnpike  Co.,  16  Barb.  100  ;  Matter  of 
Uiica  df  C.  Ji.  R.  Co.,  56  Barb.  466.  An  award  made  without 
testimony  would  be  regular.  The  commissioners  must  decide  ac- 
cording to  their  own  judgment.  Rondout  <&  Oswego  R.  R.  Co.  v. 
Deyo,  5  Lans.  298 ;  RondoiU  c&  Oswego  R.  R.  Co.  v.  Field,  38 
How.  187.  The  fact  that,  during  the  examination  of  the  premises 
by  the  commissioners,  one  of  them  was  for  a  time  separated  from 
the  others,  is  not  an  irregularity  for  which  the  award  will  be  set 
aside.  Matter  of  N.  JT.,  Lackawanna  cfc  W.  R.  R.  Co.,  63  How. 
265. 

Amount  of  compensation. — The  compensation  for  damages  should 
not  be  restricted  to  the  actual  value  of  the  land  taken,  nor  to  the 
depreciation  of  the  value  caused  by  the  separation  of  the  piece  from 
the  whole,  but  to  the  difference  in  value  of  the  property  before  and 
after  the  improvement.  Mills  on  Eminent  Domain,  §  159,  citing 
numerous  authorities.  Where  the  owner's  whole  tract  is  taken,  its 
market  value  at  the  time  of  taking  is  the  measure  of  compensation  ; 
where  only  a  part  of  the  lot  is  taken,  it  must  be  treated  not  as  a 
separate  and  independent  piece,  but  in  its  relation  to  the  part  not 
taken,  the  general  rule  of  damages  which  covers  the  part  taken,  and 
the  injury  to  the  remaining  land,  is  that  the  owner  is  entitled  to  the 
difference  between  the  market  value  of  the  whole  lot  or  tract  before 
the  taking  and  the  market  value  of  what  remains  to  him  after  such 
taking.  It  seems,  in  proceedings  by  a  railroad  corporation  to  acquire 
a  right  to  lay  its  tracks  in  a  street  or  highway,  the  fee  of  which  is 
in  the  owner  of  the  adjoining  land,  the  proper  compensation  is  first, 
the  full  value  of  the  land  taken ;  second,  a  fair  and  adequate  com- 
pensation for  all  the  injury  the  owner  has  sustained  and  will  sustain 
by  the  making  of  the  railroad  over  his  land  ;  and  for  this  purpose  it 
is  proper  to  ascertain  the  effect  the  conversion  of  the  street  into  a 
railroad  track  will  have  upon  the  residue  of  the  owner's  land. 
Henderson  v.  N,  T.  Central  R.  R.  Co.,  78  N.  Y.  423.  In  making 
appraisals  of  the  damages  sustained  by  a  person  whose  property  is 
taken  for  the  purpose  of  a  railroad,  the  true  rule  is  to  determine 
what  will  be  the  effect  of  the  proposed  change  on  the  market  value 
of  the  property  remaining.  The  proper  inquiry  is,  what  is  the  entire 
property  now  fairly  worth  in  the  market,  and  what  will  that  part 
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not  taken  be  worth  when  the  improvement  is  made.  The  Troy  & 
Boston  R.  B.  Co.  v.  Zee,  13  Barb.  169. 

The  intention  of  the  legislature  was  to  confine  the  commissioDers 
to  an  estimate  of  the  price  to  be  paid  by  the  railroad  company  to 
the  owner  of  the  land  proposed  to  be  taken,  regardless  of  the  bene- 
fits which  might  result  to  him  as  the  owner  of  adjoining  land  in 
consequence  of  the  contemplated  improvement.  It  is  a  proper  rule 
for  the  commissioners  to  adopt  that  they  will  allow  full  compensa- 
tion for  the  land  taken,  including  therein  the  damages  to  the  adja- 
cent land  by  reason  of  such  taking,  and  that  they  will  not  allow  con. 
sequent  and  prospective  damages.  They  are  to  consider  how  the 
taking,  not  how  the  use  of  the  land  will  affect  the  residue  of  the 
owner's  land,  and  award  damages  accordingly.  Albany  <&  Northern 
B,  B.  Co,  V.  Lansing^  16  Barb  68.  The  office  of  the  commis- 
sioners is  to  determine  the  compensation  to  be  awarded  to  the  owner 
of  the  real  estate  proposed  to  be  taken  ;  they  are  to  decide  questions 
of  present  value,  and  not  to  speculate  in  respect  to  the  probable  con- 
sequences of  constructing  and  operating  a  railroad.  The  Canan- 
daigim  cfe  N.  F.  B.  B.  Co.  v.  Payne,  16  Barb.  273.  The  proper 
inquiry  is,  what  is  the  fair  marketable  value  of  the  whole  property, 
and  what  will  be  the  fair  marketable  value  of  the  property  not 
taken.  The  difference  will  be  the  true  amount  of  tlie  compensation 
to  be  awarded.  Black  Biver  i&  M.  B.  B.  Co.  v.  Barnard,  9  Hun, 
104. 

For  the  rule  when  land  is  taken  for  a  highway,  with  right  to  use 
the  highway  for  a  railroad,  see  Matter  of  Prospect  Park  A  C.  L 
B,  B,  Co,,  13  Hun,  345 ;  S.  C,  16  id.  261.  It  is  competent  to  show, 
where  land  is  taken  for  a  specific  use,  as  a  railroad,  that  the  land  not 
taken  is  depreciated  in  value  by  the  use  of  the  land  taken,  and  if 
that  depreciation  consists  in  the  imposition  of  expense  upon  the 
owner  of  such  lauds,  what  that  expense  will  be.  Matter  of  Bloom- 
Jidd,  etc.,  Gas-Light  Co.,  1  T.  &  C.  549.  When  land  is  taken  fur 
the  construction  of  a  railroad  without  the  consent  of  the  owner,  the 
compensation  therefor  is  not  limited  to  the  depreciation  of  the  resi- 
due of  the  lot  from  which  it  is  taken  by  such  separation,  but  the 
owner  is  entitled  to  recover  also  for  any  depreciation  caused  by  the 
use  to  which  it  is  appropriated  ;  where  only  part  of  a  lot  is  takeu 
the  question  is,  what  will  the  whole  bring  in  the  market  after  the 
railroad  is  constructed,  and  every  thing  which  will  depreciate  the 
value  of  that  residue  is  to  be  taken  into  account.  The  damages  to 
be  paid  are  to  be  determined  by  the  detriment  occasioned  to  the 
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owner  of  the  land  taken,  and  the  amount  thereof  should  be  neither 
Increased  or  diminished  by  the  fact  that  the  land  to  be  taken  was 
peculiarly  well  situated  or  adapted  to  the  uses  of  a  railroad.  Matter 
of  The  Boston,  H,  71,  etc.,  E.  R.  Co.,  22Hun,176.  If  it  is  more  ex- 
posed to  fire,  if  access  is  more  difficult,  if  its  use  is  more  inconven- 
ient, if  its  value  is  depreciated  by  smoke,  noise  or  increased  danger, 
these  are  all  to  be  considered.  The  question  is,  what  is  the  market 
value  of  the  whole  without  the  railroad ;  what  is  the  market  value 
of  the  remainder  with  the  railroail.  Matter  of  Utioa,  etc,,  H.  Ji. 
Co.,  56  Barb.  457.  See,  also,  Troy  cfe  Boston  B.  B.  Co.  v.  Zee,  13 
id.  169;  Hood  v.  N.  Y.  <&  Erie  R,  R.  Co.,  18  id.  80.  The  same 
rule  is  also  held  in  1  T.  &  C.  549,  supra,  as  to  the  consideration  of 
damages  to  remaining  land  by  that  taken  for  railroad  purposes,  but 
is  contrary  to  the  rule  in  Alhany  &  Northern  B.  B.  Co.,  16  Barb. 
68 ;  Troy  cfe  B.  B.  B.  Co.  v.  Northe^^n  Turnpike  Co.,  id.  100 ;  Can- 
andaigiui  cfe  Niagara  Falls  B.  B.  Co.  v.  Payne,  id.  273 ;  Black 
Bi/ver  db  M.  B.  B.  Co.  v.  Barnard,  9  Hun,  104;  Matter  of  Pros- 
pect Park  cfe  C  I.  B.  B.  Co.,  13  id.  345  ;  Matter  of  Union  VtUaffe, 
etc.,  B.  B.  Co.,  53  Barb.  457 ;  Matter  of  N.  F.  Elevated  B.  B. 
Co.,  36  Hun,  427.  But  see,  alco,  as  sustaining  56  Barb.  456, 
supra.  Matter  of  N.  Y.  C.  i&  II.  R.  B.  B.  Co.,  15  Hun,  63.  The 
rule  upon  which  commissioners  should  determine  the  compensation 
which  ought  justly  to  be  made  by  the  company  to  the  owner  is  well 
settled  by  authority.  The  owner  should  bo  awarded  the  market 
price  of  the  land  already  taken,  and  in  addition  thereto  the  deprecia- 
tion in  the  market  value  of  the  lands  remaining,  as  compared  with  their 
former  market  value.  Matter  of  N.  Y.,  W.  S.  (&  B.  B.  B.  Co., 
29  Hun,  609  ;  Matter  ofN.  Y.,   W.  S.  d;  B.  B.  B.  Co.,  35  id.  262. 

The  question  "  What,  in  your  opinion,  will  be  the  effect  of  the 
proposed  improvements  upon  the  land  proposed  to  be  taken  in  these 
proceedings  upon  the  adjoining  lands?"  is  not  admissible  under  the 
statute  which  provided  tliat  the  commissioners  shall  not  make  any 
allowance  or  deduction  on  account  of  any  real  or  supposed  benefits 
which  the  parties  interested  may  derive  from  the  construction  of  the 
proposed  railroad.  Matter  of  N.  Y.,  W,  S.  c6  B.  B.  B.  Co.,  35 
Hun,  261.  Compensation  is  not  to  be  made  to  one  whose  lands  are 
not  taken,  althougli  he  suffers  consequential  damages  by  reason  of 
the  construction  of  the  road.  Barnes  v.  Southside  B.  R,  Co.,  2 
Abb.  (N.  S.)  415  ;  Arnold  v.  H.  R.  B.  Co,,  49  Barb.  108. 

In  case  of  a  dwelling-house  and  ten  acres  of  land  adjacent  and 
occupied  in  connection,  separated  by  a  turnpike,  the  owner  of  the 
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land  was  held  entitled  to  have  the  damages  to  the  whole  property 
estimated,  including  that  on  the  west  side  of  the  turnpike.  The 
land  should  have  been  treated  as  a  whole  and  the  damages  assessed 
on  a  whole.  JV.  F.,  W.  JS.  dk  B.  It.  E.  Co.  v.  Lefever,  27  Hun,  537. 
Where,  however,  lands  consisting  of  blocks  of  land  were  divided  by 
a  railroad  already  built,  it  was  held  no  damages  could  be  recovered 
for  injury  to  property  upon  the  opposite  side  of  the  track  from  that 
taken,  and  the  damages  were  held  to  be :  First,  the  value  of  the 
ground  taken ;  second,  the  consequential  damages,  if  any,  to  that 
portion  of  the  land  lying  on  the  same  side  of  the  block  as  tliat 
taken.  Matter  of  N.  F.  C.  cfe  IL  R.  R.  R.  Co.,  6  Hun,  149.  The 
rule  laid  down  by  Pierce,  p.  212,  is  that  a  mere  formal  division  into 
lots,  or  even  division  by  a  highway,  does  not  prevent  the  different 
lots  being  treated  as  an  entirety  where  they  are  still  used  together 
and  held  for  a  common  purpose.  The  owner  cannot  ask  to  have  his 
land  treated  as  several  distinct  lots  for  the  purpose  of  increasing  the 
damages,  and  yet  ask  that  it  shall  be  considered  as  one  tract  from 
which  the  railroad  has  taken  a  part  for  the  purpose  of  securing  dam- 
ages on  the  whole.  Matter  of  N.  JT.,  Lackawanna  cfe  W.  Ji.  li. 
Co.^  27  Hun,  151.  Loss  of  business  profits  and  good- will  are  not 
substantial  grounds  for  damages,  nor  are  they  to  be  considered  in 
estimating  the  injury  caused  by  the  taking  of  land.  Trotj  &  Bos- 
ton R.  R.  Co.  V.  Nortltern  Turnpike  Co.^  16  Barb.  100 ;  CanandaL 
gua  db  N.  F.  Oo.  v.  Payne,  id.  273;  N.  Y.,  W.  8.  cfe  B.  R.  R.  Co.  v. 
Co8acky  35  Hun,  633.  It  was  held  in  Matter  of  N.  Y.  Elevaied  Ry. 
Cases,  36  Hun,  427,  that  the  owner  is  not  entitled  to  compensation  for 
the  disturbance  caused  by  the  noise  and  vibration,  or  the  annoyance 
of  ashes,  dust,  cinders  and  smoke  incidental  to  the  operation  of  an 
elevated  railway  any  more  than  of  a  surface  railway.  As  to  the  rule 
in  such  case,  with  respect  to  surface  railways,  the  authorities  col- 
lated, Pierce  on  Railroads,  217,  sustain  the  doctrine  that  inconven- 
iences from  noise,  smoke,  etc.,  are  not  independent  grounds  of  com- 
pensation, but  when  land  is  taken  may  be  admitted  in  estimating 
depreciation  of  balance.  See  the  following  authorities:  Rad-cliffe 
V.  Brooklyn,  4  N.  Y.  195 ;  GouUl  v.  Hudson  R.  R.  Co.,  6  id.  535; 
Bellinger  v.  N.  Y.  Central  R.  R.Co.,  23  id.  42;  Selden  v.  D.  &  H. 
Canal  Co..  29  id,  634;  Coster  v.  Alhany,  etc.,  R.  R.  Co.,  43  id. 
399 ;  Brooklyn  Park  Commissioners  v.  Armstrong,  45  id.  234. 

In  estimating  the  damages  to  which  a  lessee  of  premises,  part  of 
which  he  uses  for  drying  goods  manufactured  in  the  rest,  is  entitled 
for  the   taking   of   his  drying  ground  for  railroad  purposes,  the 
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commissioners  should  consider  the  injury  to  the  property  as  a  whole, 
the  difference  in  the  vahie  of  the  leaseliold  interest  before  and 
after  tlie  land  is  taken ;  but  the  willingness  of  the  lessor  to  lease  an- 
other piece  of  land,  suitable  for  drying  purposes,  is  not  admissible. 
N.  y.,  West  Shore  cfe  B.Ry.  Co.y.Bdl,  28  Hun,  426.  Where  valuable 
property  was  rendered  difficult  of  access  from  the  river  by  taking  of 
lands  and  construction  of  railroad,  it  was  held,  it  seems,  that  the 
proper  measure  of  damages  would  be  the  expense  of  restoring  com- 
munication with  the  river,  destroyed  by  the  construction  of  the  road. 
MaUer  of  N,  T.,  W.  S  c6  B.  B.  H,  Co.y  29  Hun,  646.  It  is  com- 
petent to  show  how  much  other  land  of  the  same  owner  is  injured 
by  the  use  of  that  taken,  and  he  may  give  evidence  of  the  value 
of  the  land  for  any  purpose  for  which  it  is  adapted.  MaUer  of 
N.  T, J  Lackawanna  i&W.  R.  R,  Co.,  29  Hun. 602.  See  this  case 
as  to  rule  of  damages  where  part  of  stock  farm  was  taken 
holding  that  measure  of  damages  would  be  what  it  would  cost  to 
construct  another  track.  The  opinions  or  conjectures  of  witnesses 
as  to  the  effect  the  use  of  the  railroad  will  produce  in  frightening 
horses  on  a  turnpike,  or  as  to  the  necessity  of  deviating  the  line  of 
a  turnpike  at  another  place,  or  the  cost  of  diversion,  or  that  a  bridge 
ought  to  be  built  by  a  railroad  company  at  a  crossing,  or  as  to  the 
amount  of  damages  the  turnpike  company  will  sustain  by  reason  of 
the  crossing  of  its  road,  are  said  to  be  inadmissible.  Troy  cfe  Boston 
B.  R.  Co.  V.  Nortkerrh  Turnpike  Co.,  16  Barb.  100.  Although  the 
measure  of  damages  for  lands  condemned  for  railroad  purposes  is 
not  in  any  case  the  value  which  they  will  have  in  the  hands  of  the 
corporation  acquiring  them  for  such  purposes,  yet  where  the  lands 
have  been  improved,  and  where  they  have,  in  the  hands  of  the 
owner,  a  special  valnc  for  railroad  purposes,  and  a  franchise  for  their 
use  for  such  purposes  has  been  granted  by  the  legislature,  and  they 
are  held  by  the  owner  for  such  use,  or  for  sale  for  such  use,  the 
market  value  of  the  land  for  the  use  for  which  it  is  especially 
adapted,  becomes  the  measure  of  damages,  and  it  is  proper  for  the 
commissioners  to  receive  and  consider  evidence  of  all  improvements, 
the  location  of  the  track  and  the  value  of  the  franchise.  Technical 
errors  committed  by  commissioners  in  the  admission  of  evidence  of 
value  or  damages,  will  not  affect  the  appraisal  where  the  court  cannot 
see  that  the  commissioners  have  erred  in  the  principles  which  ought  to 
govern  such  appraisal.  An  appraisal  will  not  be  set  aside  as  excessive 
unless  the  excess  is  plain  and  palpable  on  the  evidence.  Matter  of 
Lackawanna  c&  Wester?i  R.  R.  Co,y  27  Hun,  116.     It  is  said  in 
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Boom  V.  Patterson^  98  U.  S.  408,  tbat  the  compensation  is  to  be 
estimated  by  reference  to  the  uses  for  which  the  property  is  suitable, 
having  regard  to  the  existing  business  and  wants  of  the  community, 
or  such  as  may  be  reasonably  expected  in  the  immediate  future.  It 
is  said,  Matter  of  N.  T.  Central  c&  IL  H.  H.  /?.  Go.,  6  Hun,  154, 
that  it  is  proper  for  the  owner  to  show  before  the  commissiouers  the 
purpose  for  which  lots  had  been  purchased  by  him,  and  for  which 
they  were  intended  to  be  used.  See,  also,  Handout  cfe  O,  H,  R,  Co. 
V.  Deyo^  5  Lans.  298.  See  for  the  principle,  In  re  Furman  Street^ 
17  Wend.  649.  In  Trustees  of  College  Point  v.  DenneU,  5  T.  &  C. 
217,  it  is  held  that  upon  an  appraisal  of  a  pond  under  a  statute  for 
supplying  water,  etc.,  that  the  owner  was  entitled  to  show,  upon 
the  question  of  value,  that  there  was  not  a  pond  within  a  radius  of  six 
miles  that  could  be  made  a  source  of  supply  for  cities  and  villages.  The 
measure  of  damages  was  not  limited  to  its  use  as  a  mill  or  ice-pond, 
but  the  owner  was  entitled  to  receive  its  value  for  any  use.  It  is 
said  in  Furniss  v.  H,  R.  R,  R.  Co.,  5  Sandf.  551,  that  all  damages 
of  every  kind,  naturally  consequent  upon  the  construction  of  a  rail- 
road, are  presumptively  included  in  the  assessment.  The  commis- 
sioners must  appraise  the  land  at  its  actual  value  ;  they  cannot  make 
a  reservation  of  easements  and  privileges  to  the  owner,  and  when 
the  award  stated  that  it  was  based  on  the  supposition,  and  made  on 
the  condition  and  with  the  understanding  that  the  owners  of  the 
land  might  open  a  street  across  the  railroad,  it  was  held  by  the  court 
that  the  appraisement  was  illegal,  and  that  the  inquisition  should  be 
set  aside.  Rill  v.  J/,  dk  IL  R.  R.  Co.,  5  Den.  206 ;  S.  C,  7  N. 
T.  152.  See,  however.  Ex  parte  Hartford  &  Conn.  R.  R.  Co., 
65  How.  133,  holding  that  a  company  may  petition  for  the  appraise- 
ment of  the  surface  only  of  the  land  required  for  its  road.  Where 
there  is  a  mortgage  upon  the  land  taken  and  the  companj^  have 
erected  valuable  improvements  thereon,  held,  on  foreclosure  and  sale 
in  parcels  of  the  whole  of  the  mortgaged  premises,  that  the  rail- 
road company  were  bound  to  contribute  to  the  payment  of  the  mort- 
gage debt  if  the  same  was  not  paid  by  the  sale,  in  the  inverse  order 
of  alienation  of  the  other  property  covered  by  the  mortgage,  the 
full  value  of  the  piece  of  land  taken  and  appropriated  by  them  at 
the  time  of  such  appropriation,  with  interest  thereon  to  the  time  of 
payment.  Dowa  v.  Coagdon,  16  How.  571.  Where,  in  pursuance 
of  an  act  of  the  legislature,  lands  are  taken  by  a  municipal  corpora- 
tion for  a  public  use,  upon  an  appraisement  and  payment  of  their 
value  to  the  holder  of  the  fee,  the  corporation  acquires  an  absolute 
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right  to  them,  divested  of  any  inchoate  right  of  dower  existing  in 
the  wife.  Moore  v.  The  Mat/or  of  New  York,  8  N.  Y.  110.  The 
commissioners  should  determine  the  compensation  to  be  made  to  a 
widow  who  has  dower  or  life  estate  in  lands  taken,  Matter  of  Wil- 
liam  Streety  19  Wend.  678,  and  also  the  compensation  to  be  made  to 
tlie  mortgagee.  Matter  of  John  Street,  id.  659.  Where  land  is  con- 
demned for  railroad  purposes,  a  claim  to  a  portion  of  the  sum 
awarded  as  compensation  made  by  the  county  for  unpaid  taxes  upon 
the  property  cannot  be  maintained  on  any  ground  which  would  be 
insufficient  in  a  direct  proceeding  by  virtue  of  the  assessment,  to 
support  a  sale  of  the  property  or  uphold  a  tax  title.  Matter  of  N, 
r. Central cfe H,  R.  R.  R,  Co, 90  N.  Y.  3J:2 ;  modifying,  15  Week. 
Dig.  137.  Change  of  ownership,  pending  proceedings,  shall  not 
afEect  the  award,  but  it  is  to  be  made  and  perfected  as  if  no  convey- 
ance had  been  made.  Laws  1854,  chap.  282,  §  6.  Where  a  tenant 
is  in  possession  the  criterion  of  his  damages  is  the  amount  by  which 
the  rental  value  of  the  land  exceeds  the  rent  reserved.  MaUer  of 
City  of  Buffalo,  1  Shel.  408  (Buffalo  Super.). 

The  report  of  the  commissioners. — Although  the  majority  of  the 
commissioners  must  sign  the  report,  they  need  not  all  be  together 
at  the  signing,  as  it  involves  no  deliberation  or  judicial  action. 
Rochester,  etc.,  R,  R.  Co,  v.  BecTcwith,  10  IIow.  168.  The  testi- 
mony taken  on  the  hearing  and  annexed  to  the  report  is  to  be  con- 
sidered a  part  thereof.  Rondout  i&  O,  R.  R.  Co.  v.  Deyo,  5  Lans. 
298.  Errors  occurring  in  the  report  of  testimony  taken  before  the 
commissioners  appointed  to  assess  damages  under  the  General  Rail- 
road Act  are  subject  to  correction  by  such  commissioners,  as  a 
proper  judicial  function,  and  within  their  province  only.  N,  Y., 
W.  S,,  etc.,  R.  R.  Co.  V.  Judson,  33  Hun,  293.  In  case  commis- 
sioners to  assess  damages  to  lands  taken  for  highway  purposes  have 
filed  their  report,  their  power  of  amendment  is  gone,  and  a  subse- 
quent report  has  no  validity.  People,  ex  rel.  Mann,  v.  Molt,  60  N". 
Y.  649.  Upon  application  and  order  of  the  court,  the  commission- 
ers may  amend  or  correct  their  report  so  as  to  conform  it  to  the 
state  of  facts  as  they  exist.  They  have  no  right,  however,  at  the 
time  of  such  correction,  to  licar  proof  by  claimants  as  to  damages. 
After  having  viewed  the  premises,  and  decided  upon  the  amount  of 
damages  to  be  paid,  their  powers,  under  the  appointment,  are  ex- 
hausted, so  far  as  the  amount  of  damages  are  concerned,  without 
further  order  of  the  court.  N.  Y.  cfe  Erie  R.  R.  Co.  v.  Corey,  5 
How.  177.  Where  there  has  been  a  succession  of  appraisals  in  the 
80 
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same  county,  one  report  may  embrace  all  the  different  parcels. 
Trmi  (&  BuUand  E.  R.  Go.  v.  Cleveland,  6  How.  338. 

Report  of  Commissioners, 

{Title  as  in  petition  or  notice.) 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  undersigned  commissioners  appointed  by  an  order  of  this  court, 
made  at  a  Special  Term  thereof  held  at  the  City  Hall,  in  the  city  of 
Kingston,  on  the  12th  day  of  November,  1881,  to  ascertain  and  ap- 
praise the  compensation  to  be  made  to  Andrew  S.  LeFevre,  Elizabeth 
L.  Conklin,  Albert  Conklin,  her  husband,  Charles  Parrott  and  Eliza 
Knapp,  owners  or  persons  interested  in  the  real  estate  proposed  to  be 
taken  by  the  New  York,  West  Shore  and  Buffalo  Railway  Company, 
for  the  purposes  of  its  incorporation,  do  respectfully  report: 

That  we  met  at  the  hotel  of  John  J.  Upright,  in  the  village  of 
Highland,  Ulster  county,  on  the  8th  day  of  December,  1881,  at  ten 
o'clock  in  the  forenoon,  that  being  the  time  and  place  designated  in 
the  said  order,  having  first  severally  taken  and  subscribed  the  oath 
prescribed  by  the  Constitution  and  statutes  of  the  State  of  New  York, 
proceeded  to  view  the  premises  described  in  the  petition,  and  in  and 
by  the  amended  description  hereinafter  set  forth,  and  to  hear  the 
proofs  and  allegations  of  tiie  parties. 

That  the  real  estate  proposed  to  be  taken  by  the  said  the  New  York, 
West  Shore  and  Buffalo  Railway  Company  is  described  in  the  peti- 
tion, served  and  filed,  and  the  order  appointing  commissioners,  made 
November  12,  1881,  as  follows:  (Here  insert  description.)  A  map 
of  the  said  premises  is  also  hereto  annexed. 

That  after  viewing  the  premises,  hearing  the  proofs  and  allegations 
of  the  parties,  and  the  argument  of  counsel,  F.  L.  Westbrook  and  J. 
Newton  Fiero,  Esqs.,  appearing  for  the  petitioners,  and  Alton  B. 
Parker,  Esc[.,  for  the  owners  of  the  property,  the  testimony  being 
closed,  we  did,  without  any  unnecessary  delay,  and  before  proceeding 
to  the  examination  of  any  other  claim,  ascertain  and  determine  that 
the  compensation  which  ought  nisily  to  be  made  by  the  said  the  New 
York,  West  Shore  and  Buffalo  Railway  Company  to  the  said  Andrew 
S.  LeFevre  and  Elizabeth  L.  Conklin,  owners  of  the  premises  and 
real  estate  aforesaid,  was  the  sum  of  115,000,  and  that  no  other  person 
is  entitled  to  comj^ensation  in  this  proceeding  for  the  lands  taken. 

That  the  minutes  of  the  testimony  taken  by  us  in  respect  to  said 
claims  is  hereto  annexed,  and  marked  "A,"  all  of  which  is  respect- 
fully submitted. 

Dated  January  2,  1882.  Samuel  Edwards, 

j.  e.  ostrandkr, 
Jas.  G.  Lindsley, 

Commissioners. 

§  17.  On  report  mad^,  company  to  give  notice;  report,  how  confirmed.  On  sach 
report  being  made  by  said  commissioDers  the  company  shall  give  notice  to  the 
parties  or  their  attorneys  to  be  affected  by  the  proceedings,  according  to  the  rales 
and  practice  of  said  court,  at  a  General  or  Special  Term  thereof,  for  the  confirma- 
tion of  such  report ;  and  the  court  shall  thereupon  confirm  such  report,  and 
shall  make  an  order  containing  a  recital  of  the  substance  of  the  proceedings  in 
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the  matter  of  the  ftppnusal,  and  a  description  of  the  real  estate  appraised  for 
which  compensation  is  to  be  made;  and  shall  also  direct  to  whom  the  money  is  to 
be  paid,  or  in  what  bank  or  in  what  manner  it  shall  be  deposited  by  the  com- 
pany. 

Report^  when  confrnned, —  No  error  of  law  committed  by  the  eom- 
mi68ioners  on  their  decision  npon  the  merits,  or  in  the  admission  or 
rejection  of  evidence,  can  be  reviewed  or  examined  on  application  to 
confirm  the  report ;  such  review  can  only  be  had  on  appeal.  Roches- 
teVy  etc.y  R.  R.  Co.  v.  Beckwithy  10  How.  168.  Where  the  commis- 
sioners have  been  regular  in  their  proceedings,  and  due  notice  of  the 
motion  for  confirmation  has  been  given,  it  is  a  matter  of  course  to  con- 
firm their  report.  If,  T.  cfe  E.  R.  R.  Co.  v.  Corei/^  5  How.  177 ;  Al- 
bany (6  Northern  R.  R.  Co.  v.  Cramer^  7  id.  164.  The  report,  if  con- 
formable to  the  provisions  of  the  act,  is  to  be  confirmed.  N.  Y.  dk 
Erie  R.  R.  Co.  v.  Coburn^  6  How.  224.  The  court  cannot  consider 
any  of  the  objections  or  exceptions,  except  that  which  stated  that 
neither  the  report  or  any  of  the  proceedings  which  preceded  it, 
properly  designated  the  lands  proposed  to  be  taken.  All  the  other 
objections  and  exceptions  must  be  considered  on  appeal  from  the 
report  after  confirmation.  Matter  of  N.  T.  <&  Jamaica  R.  R.y  21 
How.  434.  Although  a  court  has  power,  upon  proper  cause  shown, 
to  deny  a  motion  to  confirm  the  commissioners'  report,  it  is  not  suf- 
ficient cause  to  show  that  the  commissioners  erred  as  to  the  quantum 
of  compeufeation  awarded.  Matter  of  Prospect  Parky  etc.^  R.  R. 
Co.y  13  Hun,  345 ;  same  case  on  reargament,  16  id.  261.  A  report 
may  be  set  aside  where  the  land-owner  declined  to  present  evidence 
before  the  commissioners  on  account  of  erroneous  Information  as  to 
his  legal  rights.  Matter  of  N.  Y.^  Lackawanna  db  W.  R,  R,  Co,^ 
63  How.  265.  The  Court  at  Special  Term  has  power  to  vacate  its 
former  order  confirming  the  commissioners'  report,  and  to  set  it  aside 
for  carelessness  or  irregularity  amounting  to  injurious  misconduct, 
or  fur  palpable  mistake  or  accident.  The  exercise  of  this  discretion 
is  reviewable  at  General  Term,  but  not  in  Court  of  Appeals.  The 
Special  Term  may  further  proceed  to  revoke  the  appointment  of  the 
commissioners  and  appoint  new  ones.  This  ]K)wer  is  inherent  in  the 
court,  and  not  dependent  on  the  statute.  Matter  of  N.  Y.  Central^ 
etc.^  R,  R.  Co.f  64  N.  Y.  60 ;  dismissing  appeal  from  5  Hun,  105. 
To  same  effect  as  to  appeal  to  Court  of  Appeals,  Matter  of  Pros- 
pect Park  cfe  C.  I.  R.  R.  Co.,  85  K  Y.  4S9. 

Report,  when  set  aside  —  The  report  may  be  pet  aside  where  it 
appears  that  the  commissioners  had  tnlked  privately  with  a  person 
from  whom  they  obtained  information  discrediting  claimant's  testi- 
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mony,  and  the  award  to  liiin  was  greatly  inadequate,  and  that  his 
neglect  to  oppose  the  confirmation  of  the  report  arose  from  neglect 
or  miscondact  of  his  attorney.  Matter  of  N,  Y.  Central  R,  H. 
Co,j  5  Hiin,  105  ;  Visscher  v.  Hudson  River  R.  R.  Co.^  15  Barb. 
37.  It  is  said  that  the  court  cannot  suspend  or  correct  the  action  of 
the  commissioners  nor  set  aside  the  proceedings,  except  when  spec- 
ially authorized  by  statute.  Where  commissioners  took  evidence, 
aside  from  that  which  was  held  on  appeal  to  be  a  proper  basis 
of  decision,  hdd^  that  as  it  did  not  appear  that  they  intended  any 
disrespect  to  the  court,  or  arbitrarily  to  disregard  its  opinion,  it 
was  not  such  misconduct  as  would  justify  vacating  the  order  ap 
pointing  tiiem.  MaMer  of  N.  Y.^  Lackawanna  i&  W.  R.  R.  Co., 
2  State  Rep.  456.  Where  the  report  of  commissioners  appointed 
to  appraise  the  damages  to  be  awarded  to  an  abutting  owner  for  in- 
juries to  his  easement  or  other  interest  in  that  portion  of  the  street 
occupied  by  an  elevated  railway  did  not  set  forth  the  particulars  of 
the  damages,  as  required  by  the  court,  it  was  held,  on  motion  to  set 
the  report  aside,  that  there  was  no  such  irregularity  as  required  such 
action,  but  that  the  .report  should  bo  confirmed,  and  then  all  ques- 
tions, both  of  law  and  fact,  that  could  in  any  form  be  reviewed  on 
an  appeal  from  an  order  confirming  the  report,  could  be  reviewed  by 
the  appellate  court.  Matter  of  N.  Y,  Elevated  R,  R,  Co,,  35 
Hun,  414.  The  report  cannot  be  set  aside  on  motion  because  of  an 
error  committed  by  the  commissioners  in  excluding  or  admitting 
testimony  to  whicli  one  of  the  parties  objected,  nor  because  of  any 
ordinary  ruling  in  the  progress  of  the  trial  to  which  an  objecting 
party  must  reserve  his  right  of  review  by  an  exception.  So  held  as 
to  second  hearing.  Matter  of  N.  Y.  Elevated  R.  R,  Co,^  41  Run, 
502.  But  the  right  to  make  a  motion  to  set  aside  the  second  report 
is  distinctly  recognized  and  announced  in  several  cases.     Id. 

While  it  is  true  that  courts  will  guard  against  improper  influence 
and  will  require  the  avoidance  of  the  very  appearance  of  evil,  yet 
no  rale  has  yet  been  established  which  makes  it  necessary  or  proper 
for  the  court  to  set  aside  the  report  of  commissioners  simply  because 
they  have  charged  or  received  a  fair  and  adequate  compensation  for 
the  time  they  have  given  to  their  duties,  and  the  services  they  have 
performed.  So  held  where  there  was  no  agreement  in  advance  as  to 
fees,  and  after  the  report  the  commissioners  were  paid  more  than 
legal  fees.  Matter  of  Stolen  Island  Rapid  Transit  Co.^  41  Hun, 
393.  The  default  of  an  owner  upon  the  hearing  before  commission- 
ers may  be  excused  by  the  Supreme  Court  on  motion  to  confirm 
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the  report,  and  the  report  set  aside  and   a  new  hearing  directed. 
Matter  of  N.  Y.  S  Zackawanna  li.  It,  93  K  Y.  385. 

MisceWineov^. — Under  a  statute  where  tlie  General  Term  ap- 
pointed the  commissioners,  and  confirmation  was  had  before  it, 
the  Court  of  Appeals  held  that  the  General  Term  had  not  a 
mere  formal  function  and  could  supervise  the  whole  proceeding, 
and  is  so  far  a  tribunal  of  original  jurisdiction.  Matter  of  Kings 
County  Eleoated  Railway  Co.,  82  N.  Y.  102.  Where  a  railroad 
corporation  makes  application  to  acquire  title  to  uplands  on  the 
bank  of  a  river,  it  is  no  objection,  on  appeal  from  order  confirm- 
ing report  of  commissioners  awarding  damages,  that  the  company 
propose  to  build  an  embankment  in  front  of  the  owner's  premi- 
ses, cutting  his  pier  off  from  the  river ;  if  his  righ.ts  have  been 
interfered  with,  his  remedy  is  by  action,  not  by  appeal.  In  re  N. 
Z.,  W.  S,  i&  B.  R.  R,  Co.,  101  N.  Y.  685.  The  proceeding  may 
be  discontinued  at  any  time  before  confirmation  ;  up  to  that  time 
there  is  no  obligation  to  take  the  land  imposed  upon  the  company. 
Matter  of  Sy?*acuse,  etc.,  R.  R.  Co.,^  Ilun,  311;  Hudson  River 
R,  R.  Co.  V.  Cutwater,  3  Sandf.  689.  After  confirmation  the  cor- 
poration cannot,  without  leave  of  the  court,  abandon  the  proceed- 
ings and  refuse  to  pay  the  award  made  to  the  owner  upon  confirma- 
tion of  the  report,  mutual  rights  have  vested  in  the  parties  and  the  cor- 
poration cannot  of  its  own  option  recede  It  is  not  necessary  in  order 
to  conclude  the  corporation  that  the  title  to  the  land  should  have  vested 
in  it  under  the  proceedings,  it  is  sufticient  if  the  right  to  acquii'e  it 
in  payment  of  the  award  is  fixed.  Where  the  railroad  company  is  re- 
quired to  file  the  papers  after  an  award  on  motion,  they  were  ordered 
so  to  do.  Matter  of  Rhinehech  &  Conn.  R.  R.  Co.,  67  N.  Y.  242. 
See,  however,  provisions  of  next  section  as  to  this  point.  Where 
proceedings  are  sought  to  be  discontinued  after  report  and  before 
confirmation,  it  is  within  the  legitimate  power  of  the  court  in  grant- 
ing the  application  to  annex  such  terms  to  go  with  the  favor  as 
justice  and  fairness  require,  and  tlie  court  is  not  restricted  to  costs 
and  disbursements  as  a  condition,  but  may  in  its  discretion  impose 
payment  of  an  allowance.  N.  Y.,  W,  S.  i&  B.  R.  R.  Co.  v. 
Thorne,  1  How.  (N.  S.)  190.  Upon  the  application  to  confirm  a 
report,  a  commissioner  who  has  signed  such  report  will  not  be  al- 
lowed to  stultify  himself  by  an  aflidavit  that  he  signed  it  without 
reading  it  or  hearing  it  read.  Rochester  <&  Genesee,  etc.,  R.  R.  Co. 
V.  BecJcwith,  10  How.  163.  Tlie  court  must  act  solely  on  the  re- 
port of  the  commissioners,  and  affidavits  cannot  be  used  to  impeach 
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or  contradict  it  The  report  must  show  that  an  error  has  been  com- 
mitted, or  tliat  injustice  has  been  done,  to  enable  the  court  to  reverse 
or  set  aside  the  proceediriga.  Rondout  <&  Oswego  li.  li.  Co,  v. 
Fidd^  38  How.  187.  Where  the  parties  have  agreed  as  to  the  prin- 
ciples on  which  the  appraisal  is  to  be  conducted,  tiie  court  cannot 
interfere.  In  re  N.  Y,^  Lackawanna  &  Western  H.  R.  Co.y  102 
N-  Y.  704. 

Notice  of  Motion  to  Confirm  Report. 

{Title  as  in  petition,) 

SiE — Take  notice  that  the  report  of  the  commissioners  herein,  a 
copy  of  which  is  herewith  served  on  you,  the  petitioner,  the  New 
York,  West  Shore  and  Buffalo  Railway  Company,  will  move  this  court 
at  a  Special  Term  thereof,  to  be  held  at  the  City  Hall,  in  the  city  of 
Kingston,  on  the  14th  day  of  January,  1882,  at  the  opening  of  the 
court,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  con- 
firming the  report  of  the  commissioners  appointed  to  ascertain  and 
appraise  the  compensation  to  be  made  to  the  owners  or  persons  inter- 
ested in  the  real  estate  proposed  to  be  taken  by  the  New  York,  West 
Shore  and  Buffalo  Railway  Comimny,  for  the  purposes  of  its  incor- 
poration. Yours,  etc., 

P.  L.  &  T.  B.  Wests  ROOK, 
To  A.  B.  Parker,  Esq.,  Attorneys  for  Petitioner. 

Attorney  for  Owners. 

Dated  January  2,  1882. 

Exceptions  to  Report. 

(  Title  as  in  petition. ) 

Gentlembk — You  will  take  notice  that  Andrew  S.  LeFevre, 
Elizabeth  L.  Conklin  and  Albert  Conklin,  and  each  of  them  hereby 
excepts  to  the  report  of  Samuel  Edwai-ds,  James  E.  Ostrander  and 
James  G.  Lindsley,  commissioners  herein. 

First.  For  that  the  commissioners  find  and  report  that  they  did 
"ascertain  and  determine  that  the  compensation  which  ought  justly 
to  be  made  by  the  said  The  New  York,  West  Shore  and  Buffalo  Railway 
Company,  to  the  said  Andrew  S.  LeFevre  and  Elizabeth  L.  Conklin, 
owners  of  premises  and  real  estate  aforesaid,  was  the  sum  of  $15,000. 

Second.  For  that  the  said  commissioners  report  that  the  sum  of 
$15,000  should  be  allowed  to  Andrew  S.  LeFevre  and  Elizabeth  L. 
Conklin  for  the  premises  described  in  the  report,  whereas  the  said 
commissioners  should  have  reported  a  much  larger  sum  as  and  for  a 
just  compensation  to  be  made  by  the  said  The  New  York,  West  Shore 
and  Buffalo  Railway  Company,  to  the  said  Andrew  S.  LeFevre  and 
Elizabeth  L.  Conklin. 

Third.  For  that  the  said  commissioners  find  and  report  that  ''the 
said  described  premises  (meaning  the  premises  described  in  the  report), 
contain  seven  hundred  and  seventy-eight  one-thousandths  (77ft-1000) 
acre  ;  thirty-five  one-thousandths  acre  in  turnpike,  one  hundred  and 
twenty-eight  one-thousandths  acre  above  high  water,  and  six  hun- 
dred and  fifteen  one-thousandths  acre  below  high- water  mark." 

Fourth.  For  that  the  said  commissioners  in  and  by  their  report 
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purport  to  compensute  Andrew  S.  LeFeyre  and  Elizabeth  L.  Conklin, 
for  the  thirty-five  one-thousandths  acre  in  turnpike  referred  to 
in  said  report,  whereas  the  said  commissioners  refused  to  receive 
any  evidence  as  to  the  amount  of  damages  the  ownera  would  sustain 
by  reason  of  the  taking  of  the  said  thirtv-five  one-thousandths 
acre  in  turnpike,  by  the  said  The  New  York,  West  Shore  and  Buffalo 
Railway  Company,  for  the  uses  and  purposes  of  said  company. 

Fifth.  For  that  the  said  commissioners  find  and  report  that  Andrew 
S.  LeFevre  and  Elizabeth  L,  Conklin  are  the  owners  of  the 
said  thirty-five  one-thousandths  acre  in  turnpike,  while  on  the 
hearing,  the  said  commissioners  held  and  decided  that  the  said 
Andrew  S.  LeFevre  and  Elizabeth  L.  Conklin  had  neither  right,  title 
or  interest  in  and  to  said  turnpike,  and  refused  to  receive  the  evidence 
offered  by  the  owner  as  to  the  amount  of  damage  the  said  owners 
would  sustain  by  reason  of  the  taking  of  the  said  thirty-live  one- 
thousandths  acre  in  turnpike,  by  the  said  The  New  York,  West 
Shore  and  Buffalo  Railway  Company  in  this  proceeding. 

Sixth.  For  that  the  said  commissioners  do  not  find  and  report  com- 
pensation to  the  owners  for  the  amount  of  damage  and  injur}-  that 
the  residue  of  the  owner's  property  will  sustain,  situated  on  the  west 
side  of  the  turnpike  referred  to  in  the  report  herein,  and  forming  a 
part  of  the  same  tract  or  parcel  of  Ixind  with  that  sought  to  be  ac- 
quired by  the  said  The  New  York,  West  Shore  and  Buffalo  Railway 
Company  in  these  proceedings. 

Dated  January  J2, 1882.  Yours,  etc., 

Alton  B.  Parker, 
AW y  for  dndrew  8.  LeFevre,  Elizabeth  L.  Conklin  and  Albert  Conklin. 

To  Messrs.  F.  L.  &  T.  B.  Westbrook,  Atty'$/or  Petitioner,  and 
David  B.  Oastree,  Esq.,  County  Clerk  of  Ulster  Co. 

To  Messrs.  F.  L.  &  T.  B.  Westbrook: 

Take  notice  that  the  written  exceptions  to  the  report  of  the  com- 
missioners herein,  of  which  the  within  are  a  copy,  were  duly  filed  in 
Ulster  countv  clerk's  office,  on  the  12th  day  of  January,  1882. 

Alton  B.  Parker, 
Atfyy  etc,  for  A*  S,  LeFevre  and  otfisre. 

Objections  to  Confirniation  of  Report. 

{Title  as  before.) 

On  the  14th  dav  of  January,  1882,  the  counsel  for  the  petitioner 
moved  the  court  that  the  report  of  the  commissioners  in  the  above- 
entitled  motion  be  confirmed. 

Andrew  S.  LeFevre,  Elizabeth  L.  Conklin  and  Albert  Conklin,  by 
Alton  B.  Parker,  their  counsel,  object  to  the  confirmation  of  the 
report  on  the  grounds: 

First.  That  the  commissioners  excluded  proper  and  material  evi- 
dence offered  by  the  owners  in  their  behalf. 

Second,  That  the  commissioners,  against  the  objection  of  the 
owners,  received  improper  and  immaterial  evidence  offered  by  the 
petitioner. 

Third.  That  the  commissioners  erred  in  refusing  to  receive  testimony 
offered  by  the  owners  showing  the  present  value  of  the  whole  premises. 
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Fourth,  That  the  commissioners  erred  in  rejecting  the  evidence 
offered  by  the  owners  as  to  the  value  of  the  entire  premises  after  the 
taking  of  the  lands  sought  to  be  acquired  by  the  New  York,  West 
Shore  and  Buffalo  Railway  Company  in  this  proceeding. 

Fifth,  That  the  commissioners  erred  in  deciding  tnat  Andrew  S. 
LeFevre  and  Elizabeth  L.  Conklin  have  no  interest  or  easement  in  the 
turnpike. 

Sixth,  That  the  commissioners  erred  in  holding  and  deciding  that 
they  could  not  consider  injury  to  the  property  on  the  west  side  of  the 
road,  because  the  two  parcels  were  separated  by  a  turnpike. 

Seventh.  That  the  commissioners  erroneously  held  and  decided  that 
the  taking  of  the  turnpike  for  railroad  purposes  does  not  entitle  the 
owners  to  recover  of  the  railroad  company  compensation  for  the  dam- 
ages to  their  property  resulting  from  sucli  taking. 

Eitjhth,  That  the  report  of  the  said  commissioners  purj^orts  to  com- 
pensate the  owners  for  so  much  of  the  turnpike  as  is  described  in  the 
report  herein  wJien  the  said  commissioners,  on  the  hearing,  excluded 
all  evidence  offered  by  the  owners  as  to  the  amount  of  damages  the 
owners  would  sustain  by  reason  of  the  taking  of  such  turnpike  for 
railroad  purposes. 

Ninth.  Tnat  the  commissioners  erred  in  awarding  only  the  sum  of 
fifteen  thousand  (815,000)  dollars  as  and  for  compensation  to  be  paid 
to  the  owners  of  the  New  York,  West  Shore  and  Buffalo  Railway 
Company  for  the  property  described  in  the  report. 

Dated  January  14,  1882. 

Alton  B.  Parker, 
AtVy  for  Andrew  S,  Lefevre  and  others. 

Order  of  Confinnation, 

At  a  Special  Term  of  the  Supreme  Court,  held  in  and  for  the  county 
of  IJlster,  at  the  City  Hall,  in  the  city  of  Kingston,  on  the  14th 
day  of  January,  1882: 

Present  —  Hon.  l"'heodoric  R.  "Westbrook,  Justice. 

In  the  Matter  of  the  Application  of 
the  New  York.  West  Shore  and  Buf- 
falo Railway  Company  to  acauire 
title  to  certain  real  estate,  of  which 

Andrew  s.  LeFevre,   Elizabeth  L.  I  Order  Confirming  report, 

Conklin,    Albert   Conklin,   her   hus-  tr      x- 

band,  Charles  Parrott  and  Eliza 
Knapp  are  the  owners  or  persons  in- 
terested. 


It  appearing  to  the  satisfaction  of  the  court  that  npon  due  notice 
to  the  parties  whose  interests  are  affected  herein,  the  New  York,  West 
Shore  and  Buffalo  Railway  Company  duly  presented  to  the  Supreme 
Court  of  the  State  of  New  York,  at  a  Special  Term  thereof,  held  in 
and  for  the  county  of  Ulster,  at  the  City  Hall,  in  the  city  of  Kings- 
ton, on  the  12th  day  of  Movember,  1881,  its  petition  in  due  form  of 
law,  praying  for  the  appointment  of  three  disinterested  and  competent 
freeholders,  commissioners  to  ascertain  and  appraise  the  compensation 
to  be  made  to  the  ownera  or  persons  interested  m  the  real  estate  herein- 
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after  described  proposed  to  be  taken  for  the  purposes  of  the  incorpo- 
ration of  the  said  New  York,  West  Shore  and  Buffalo  Railway  Com- 

panv. 

That  thereupon  an  order  was  made  appointing  Samuel  Edwards, 
a  freeholder  residing  in  the  county  of  Columbia,  James  G.  Lmdsley 
and  James  E.  Ostrander,  freeholders  residing  in  the  county  of  Ulster, 
commissioners  for  the  purposes  aforesaid. 

That  the  first  meeting  of  the  said  commissioners  was  directed  by 
terms  of  said  order  to  be  held  at  Upright's  hotel,  in  Highland,  Ulster 
county,  on  the  8th  day  of  December,  1881,  at  two  o'clock,  p.  m. 

That  on  the  2d  day  of  January,  1882,  the  said  commissioners  made 
a  report  of  their  proceedings,  together  with  the  minutes  of  the  testi- 
mony taken  therein,  to  the  said  court,  whereby  it  appears  that  the  said 
commissioners  met  at  the  time  and  place  designated  in  said  order,  and 
having  first  severally  taken  and  subscribed  the  oath  prescribed  by  the 
twelftli  article  of  the  Constitution  of  the  State  or  New  York,  pro- 
ceeded to  view  the  premises  described  in  the  petition,  papers  and  pro- 
ceeding as  amended  by  order  of  this  court  granted  on  stipulation  on 
the  31st  day  of  December,  1881,  and  to  hear  the  proofs  and  allega- 
tions of  the  parties,  which  premises  are  described  in  by  said  petition 
and  in  the  report  herein  made  as  the  hinds  for  which  compensation  is 
awarded  to  the  parties  interested  as  follows  (describe  premises). 

The  said  described  premises  containing  seven  hundred  and  seventy- 
eight  one-thousandths  (778-1000)  acre;  thirty-five  one-thousandths 
in  turnpike,  one  hundred  and  twenty-eight  one-thousandths  acre 
above  high  water  and  six  hundred  and  fifteen  one-thousandths  acre 
below  high  water,  said  premises  being  situated  in  the  town  of  Lloyd, 
Ulster  county,  New  York. 

That  after  the  testimony  in  respect  to  said  claim  was  closed  the  said 
commissioners,  without  unnecessary  delay  and  before  proceeding  to 
the  examination  of  any  other  claim,  ascertained  and  determined  that 
the  compensation  which  ought  justly  to  be  made  to  the  said  owners 
for  the  real  estate  aforesaid,  was  the  sum  of  $15,000. 

Now  upon  the  proceedings  herein  and  upon  proof  of  service  of  a 
coi)y  of  this  report,  and  notice  of  this  motion  on  A.  B.  Parker,  at- 
torney for  the  owners  of  the  property  and  premises  affected,  and  after 
hearing  F.  L.  &  T.  B.  Westbrook,  and  J.  Newton  Fiero,  of  counsel 
for  the  petitioner  herein,  and  A.  B.  Parker,  Esq.,  of  counsel  for  all 
the  owners  of  the  premises  affected,  oj)posed,  it  is 

Ordered,  that  the  said  report  and  appraisal  be,  and  the  same  hereby 
are,  affirmed;  and  it  is  further  ordei-ed  that  the  compensation  herein 
awarded  be  paid  as  follows:  $7,500  thereof  to  Andrew  S.  LeFevrennd 
$7,500  to  Elizabeth  L.  Conklin,  the  owners  of  the  real  estate  taken. 

And  it  is  further  ordered  and  adjudged  that  the  owners  do  recover 
of  the  petitioner  their  taxable  costs  and  disbursements  of  this  pro- 
ceeding, which  are  hereby  fixed  at  the  sum  of  $67,  which  said  sum 
the  New  York,  West  Shore  and  Buffalo  Railway  Company  must  pay 
to  Alton  B.  Parker,  the  attorney  for  the  owners. 

Enter.  T.  R.  Westbrook. 

§  18.    Order  wfure  to  he  recorded;  its  effect  wlun  company  neglects  to  have  order 
recorded;  real  estate  thus  acquired  for  public  use;  appeals  when  heard;  new  ap- 
praisal, A  certified  copy  of  the  order,  so  to  be  made  as  aforesaid,  shall  be  recorded 
81 
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at  full  length  in  the  clerk's  office  of  the  county  in  which  the  land  described  in  it 
is  situated,  and  thereupon  and  on  the  payment  or  deposit  hy  the  company  of  the 
sums  to  be  paid  as  compensation  for  the  land,  and  for  costs,  expenses  and  counsel 
fees  as  aforesaid  and  as  directed  by  said  order,  with  interest  from  the  date  thereof, 
the  company  shall  be  entitled  to  enter  upon,  take  possession  of  and  use  the  said 
land  for  the  purpose  of  its  incorporation  during  the  continuance  of  its  corporate 
existence  by  virtue  of  this  or  any  other  act;  and  all  persons  who  have  been  made 
parties  to  the  proceedings  shall  be  divested  and  barred  of  all  right,  estate  and 
interest  in  such  real  estate  during  the  corporate  existence  of  the  company  as 
aforesaid.  If  the  company  shall  neglect  to  have  such  order  recorded  and  to  make 
the  payment  or  deposit  as  herein  provided,  for  the  period  of  tea  days  after  the 
date  of  such  order,  any  party  to  such  proceedings  and  interested  therein  may  at 
his  election,  cause  a  certified  copy  of  the  said  order  to  be  recorded  as  aforesaid, 
and  thereupon  the  moneys  therein  directed  to  be  paid,  with  interest  thereon  from 
the  date  of  said  order,  shall  be  a  debt  against  the  company,  and  the  same  shall  be 
a  lien  on  such  real  estate,  and  may  be  enforced  and  collected  by  action  at  law  or 
in  equity  in  the  Supreme  Court,  with  costs.  Except,  nevertheless,  the  company 
may  abandon  such  proceedings  by  filing,  within  thirty  days  after  notice  in  writing 
of  such  recorded  order  in  the  office  of  such  clerk,  a  notice  of  its  determination  to 
do  so,  and  paying  the  reasonable  costs  and  expenses  of  such  party,  to  be  ascer- 
tained and  adjusted  on  motion  by  the  court  making  such  order.  But  in  case  of 
such  abandonment  the  company  shall  not  renew  proceedings  to  acquire  title  to 
such  lands  without  a  tender  or  deposit  in  court  of  the  amount  of  said  award  and 
the  interest  thereon.  All  real  estate  acquired  by  any  company  under  and  pursu- 
ant to  the  provisions  of  this  act,  for  the  purposes  of  its  incorporation,  shall  be 
deemed  acquired  for  public  use.  Within  twenty  days  after  the  confirmation  of 
the  report  of  the  commissioners,  as  provided  for  in  the  seventeenth  section  of 
this  act,  either  party  may  appeal  by  notice  in  writing  to  the  other,  to  the  Supreme 
Court,  from  the  appraisal  and  report  of  the  commissioners.  Such  appeal  shall  be 
heard  by  the  Supreme  Court  at  any  General  or  Special  Term  thereof,  on  such  notice 
thereof  being  given  according  to  the  rules  and  practice  of  said  court.  On  the 
hearing  of  such  appeal  the  court  may  direct  a  new  appraisal  before  the  same,  or 
new  commissioners  in  its  discretion ;  the  second  report  shall  be  final  and  con- 
clusive on  all  the  parties  interested.  If  the  amount  of  the  compensation  to  \ye 
paid  hy  the  company  is  increased  by  the  second  report,  the  difference  shall  be  a 
lien  on  the  laud  appraised,  and  shall  be  paid  by  the  company  to  the  parties  en- 
titled to  the  same,  or  shall  be  deposited  in  the  bank  as  the  court  shall  direct ;  and 
if  the  amount  is  diminished  the  difference  shall  be  refunded  to  the  company  by 
the  party  to  whom  the  same  may  have  bi^en  paid,  and  judgment  therefor  may  be 
rendered  by  the  court  on  the  filing  of  the  second  report  against  the  party  liable  to 
pay  the  same,  Such  appeal  shall  not  affect  the  possession  by  puch  company  of 
the  land  appraised,  and  when  the  same  is  made  by  others  than  the  company  it 
shall  not  be  heard  except  on  a  stipulation  of  the  party  appealing  not  to  distuib 
such  possession. 

Effect  of  order  of  confinnation.  —  Xo  right  is  vested  in  the  com- 
pany to  the  lands,  or  in  the  owner  to  the  moneys,  until  the  court  has 
confirmed  the  report  of  the  commissioners.  Hudson  River  R.  R, 
Co.  V.  Outwater^  3  Sandf.  689.  When  tlie  order  has  been  recorded 
and  the  money  deposited,  the  title  is  wholly  vested  in  the  company, 
and  no  longer  remains  in  the  former  owner,  and  the  company  cannot, 
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by  changing  the  route,  avoid  paying  compensation  on  the  ground  the 
laud  is  unnecessary.  Crovmer  v.  Watertoxoriy  etc.,  H.  R.  Co.j  9 
How.  457,  decided  before  the  present  provision  as  to  abandonment 
of  the  proceeding  embodied  in  this  section.  Upon  the  consumma- 
tion of  the  proceedings  prescribed  by  the  act  all  persons  who  have 
been  made  parties  to  the  proceedings  are  divested  and  barred  of  their 
interest  in  such  laud,  and  have  no  longer  a  legal  right  to  keep  the 
company  out  of  possession.  Niagara  FaLU^  etc,y  H,  li,  Co,  v. 
Ilotchkias^  16  Barb.  270.  Where  land  has  been  condemned  the 
land-owner,  after  the  payment  and  deposit  of  the  award,  loses  all 
estate  in  the  land.  Matter  of  N.  Y,  i&  Harlem  R.  B.  Co.^  98  N. 
Y.  12 ;  Matter  of  N.  F.,  W.  S.  cfe  B.  B.  B.  Co.,  94  id.  287.  The 
railroad  company  cannot  acquire  any  greater  right  than  that  of  the 
parties  against  whom  they  proceeded.  Anderson  v.  Roolieeter,  etc.y 
B.  B.  Co.,  9  How.  553. 

A  railroad  company,  under  the  statute  enabling  it  to  acquire  title 
to  lands,  does  not  acquire  the  same  unqualified  title  and  right  of 
disposition  to  the  real  estate  taken  for  the  road  which  individuals 
have  in  their  lands,  but  the  title  to  the  land  being  limited  in  its  use 
for  the  purpose  of  the  railroad,  it  is  subject  to  the  exercise  of  all 
those  powers  reserved  to  the  legislature  to  which  the  franchises  of 
the  corporation  are  subject.  AV)any  <&  Northern  B,  B,  Co.  v. 
Brownellj  24  N.  Y.  345.  As  to  lands  acquired  for  passenger  and 
freight  purposes,  see  chap.  282,  §  17,  Laws  1854.  The  title  vested 
in  the  company  is  also  subject  to  the  duty  on  the  part  of  the  com- 
pany to  make  and  maintain  saitable  farm  crossings,  and  the  right  of 
passage  of  the  former  owner  over  such  crossings.  Wheeler  v.  Boch- 
eater,  etc.,  B.  B.  Co.,  12  Barb.  227.  Title  vests  in  the  company 
only  when  it  has  fully  performed  and  complied  with  the  conditions 
precedent,  and  paid  or  deposited  the  compensation  as  required  by 
law.  Bloodgood  v.  Mohawk  B,  B.  Co.,  18  Wend.  9  ;  Beekman  v. 
Saratoga  B.  B.  Co.,  3  Paige,  45 ;  Clarkson  v.  H.  B.  B,  Co.,  12 
N.  Y.  304 :  Ballou  v.  BaUou,  78  id.  325.  As  to  the  right  of  the 
owner  and  effect  of  appraisal  of  damages,  see  Gauld  v.  H.  B.  B. 
Co.,  6  N.  Y.  522,  as  to  riparian  rights.  It  is  said,  §  216,  Mills  on 
Eminent  Domain,  that  all  elements  of  damages  should  be  presented 
to  the  commissioners  assessing  the  damages.  The  appraisement 
embraces  all  past,  present  and  future  damages  which  the  improve- 
ment may  thereafter  reasonably  produce.  But  it  is  not  to  be  as- 
sumed that  the  railroad  will  use  unsafe  appliances  or  perform  a  tor- 
tious act.     Mayor  v.  Bailey,  2  Den.  233. 
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Appeals. — Any  person  deeming  himself  aggrieved  may  appeal. 
If,  Y.  cfe  Erie  li,  R.  Co.  v.  Corey^  5  How.  177.  And  where  the 
report  embraces  several  interests,  any  person  interested  and  made 
a  party  may  appeal  from  such  pai-t  of  the  report  as  affects  him. 
Troy  (&  RuUand  R.  R.  Co.  v.  Cleveland^  6  How.  238.  An  ap- 
peal lies  to  the  Court  of  Appeals  from  an  order  of  the  General 
Term,  affirming  an  order  of  the  Special  Tenn  in  proceedings  to 
acquire  lands  involving  the  qtiestion  of  the  right  to  condemn  such 
lands  under  the  statute.  Renssdder  <&  S,  R.  R.  Co.  v.  Davis^  43 
N.  Y.  137.  But  it  will  not  review  matters  of  discretion.  If.  T. 
Central  R.  R.  Co.  v.  Marvin,  11  N.  Y.  279  ;  Mattet^  of  N.  Y.C.  tfe 

11.  R.  R.  R.  Co.y  64  id.  60  ;  Matter  of  Icings  County  Elevated  R. 
R.  Co.,  82  id.  100.  On  appeal  to  the  Court  of  Appeals  no  objec- 
tions can  be  raised  as  to  the  irregularity  in  the  proceedings,  which 
were  not  taken  below.  Buffalo  cfe  N.  Y.  City  R.  R.  Co.  v.  Brain* 
ardy  9  N.  Y.  100.  An  order  of  the  Supreme  Court  denying  the 
owners  applications  to  have  the  report  sent  back  with  directions  to 
state  tlie  ground  of  the  commissioner's  decision  rests  in  discretion, 
and  is  not  reviewable  in  the  Court  of  Appeals ;  so,  also,  as  to  an 
order  based  on  conflicting  evidence,  refusing  to  set  aside  an  award 
on  the  ground  of  misconduct.  Matter  of  Prospect  Park  R.  R.  Co., 
85  N.  Y.  489;  dismissing  appeal  from  24  Hun,  199.  An  appeal 
from  an  order  awarding  damages  for  lands  condemned  is  a  judicial 
proceeding,  and  an  appeal  in  such  proceeding  is  not  reviewable  in 
the  Court  of  Appeals,  except  in  case  of  a  linal  order.  The  order 
made  does  not  become  final  because  the  appraiij^al  to  be  made  by 
new  commissionei's  may  be  final  and  conchisive  under  section  18. 
Tlie  Court  of  Appeals  has  no  jurisdiction  to  review  an  order  of 
the  General  Term,  reversing  an  order  of  the  Special  Term  mak- 
ing an  award  for  lands  condemned,  and  directing  a  new  ajipraisal 
where  it  does  not  appear  that  the  order  was  not  made  in  the  exer- 
cise of  the  discretion  confided  in  the  court  by  the  act,  and  thei  court 
cannot  look  into  the  opinion  of  the  General  Term  for  the  grounds 
of  the  decision.     Matter  of  N.  Y.  <&  Harlem  R.  R.  Co.,  98  N.  Y. 

12.  An  appeal  from  so  much  of  an  order  of  the  General  Term,  re- 
versing an  award  confirmed  by  the  Special  Term,  as  refused  to  ap- 
point new  commissioners,  when  the  latter  were  named  in  a  stipula- 
tion, is  reviewable  in  the  Court  of  Appeals.  Matter  of  iT.  Y.  cfe 
Lackawanna,  etc.,  R.  R.  Co.,  93  N.  Y.  447.  An  appeal  lies  to  the 
General  Term  from  tlie  order  of  the  Special  Term,  confirming  the 
report  of  commissioners.     Rochester,  etc.,  R.  R.  Co.  v.  Beckwiih, 
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10  How.  168 ;  RondoiU  <&  Oswego  R.  R.  Co.  v.  Field,  38  id.  187. 
This  is  so,  even  though  the  appeal  may  have  been  heard  in  the  first 
instance  at  Special  Term,  as  is  provided  by  this  section.  Matter  of 
Kings  Brijdge  Roady  4  Hun,  599 ;  affirmed  62  N.  Y.  645  ;  AVmny 
cfe  S.  R.  R.  Co.  V.  Dayton,  10  Abb.  (N.  S.)  182  ;  Matter  of  N.  T., 
ir.  S.  d:  B.  R.  R.  Co.y  33  Hun,  231.  See  also,  In  re  ComAnis- 
sioners  of  Central  Parky  4  Lans.  471 ;  Renssela,er  &  Saratoga  R. 
Co.  V.  DaviSy  43  N.  Y.  146;  i?.  cfe  G.  R.  R.  Co.  v.  Beckwithy  10 
How.  169.  In  a  recent  case,  a  query  is  made  as  to  whether  the 
appeal  should  be  from  the  report  and  appraisal,  or  from  the  order  of 
confirmation.  The  point  seems  to  be  a  substantially  new  one,  the 
practice  having  been  to  appeal  "  from  the  appraisal  and  report,  and 
from  the  order  made  thereon,"  thus  covering  both  branches  of  the 
question. 

In  the  absence  of  allegations  of  improper  conduct  on  the  part  of 
a  commissioner  who  was  not  a  freeholder,  the  General  Term  will  not 
entertain  an  application  to  set  aside  a  report  on  that  ground  when 
the  point  was  not  raised  below.  Matter  of  N.  JT.,  W.  S.  &  B. 
R.  R.  Co.y  35  Hun,  575.  The  rule  which  deprives  a  party  of 
the  right  to  appeal  from  an  order  or  judgment  under  which  he 
has  taken  a  benefit  is  not  applicable  to  these  proceedings,  and  the 
right  to  appeal  is  not  affected  by  accepting  payment  for  the  land 
and  giving  a  receipt  therefor.  Matter  of  N.  Y.  cfe  Harlem  R.  R. 
Co.y  98  N.  Y.  12.  Where  a  report  of  damages  is  set  aside  and 
new  proceedings  are  instituted,  in  which  the  company  deposits  a 
sum  of  mone}'^  in  court  to  secure  any  award  that  may  be  made,  and 
upon  confirmation  of  a  second  award  pays  the  damages  and  takes 
possession,  this  does  not  bar  the  right  of  appeal.  MaMerofJf.  P., 
W.  S.  cfe  B.  R.  R.  Co.y  29  Hun,  646. 

Notice  of  Appeal, 
SUPREME  COURT  —  Ulster  County. 


In  the  Matter  of  the  Application  of 
The  New  York,  West  Shore  and 
Buffalo  Railway  Company  to  acquire 
title  to  lands,  of  which  Andrew  S. 
LeFevre,  Elizabeth  L.  Conklin  and 
others  are  owners  or  interested. 


Sirs  —  Take  notice  that  Andrew  S.  LeFevre,  Elizabeth  L.  Conklin 
and  Albert  Conklin  appeal  to  the  General  Term  of  the  Supreme 
Court  from  the  appraisal  and  report  of  Samuel  Edwards,  J.  E. 
Ostrander  and  Jas.  G.  Lindsley,  commissioners  appointed  by  the  said 
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court  to  ascertain  and  determine  the  compensation  to  be  made  to  the 
owners  or  persons  interested  in  the  real  estate  proposed  to  be  taken 
for  the  purposes  of  the  incorporation  of  said  The  JN'ew  York,  West 
Shore  and  Buffalo  Railway  Company,  and  from  the  order  made 
thereon.  Yours,  etc.. 

Dated  January  14,  1882.  Alton  B.  Parker, 

AtVy  for  Andrew  S.  LeFevre  and  Elizabeth  X.  Gonkhn. 

To  Messrs.  F.  L.  &  T.  B.  Westbrook,  Atfysfor  Pet) ti oner ^  and 

David  B.  Castree,  County  Clerk  of  Ulster  County. 

Grounds  upon  which  appraisal  will  he  set  aside  on  appeal. —  The 
Supreme  Court  will  not  set  aside  an  award  for  every  technical  error, 
where  no  injustice  appears  to  have  been  done.  N.  Y,  Central  S. 
li.  Co,  V.  Marvin^  11  N.  Y.  279  ;  citing  Troy  cfe  Boston  H.  li.  Co. 
V.  Northern  Tumpiks  Company^  16  Barb.  100,  which  holds  that 
the  error  to  be  reviewed  must  be  of  such  a  character  as  to  show 
that  the  commissioners  misapplied  the  principles  upon  which  they 
were  required  to  make  their  appraisal,  and  that  the  party  appealing 
may  have  been  injuriously  affected  by  such  misappropriation. 
Same  principle.  Matter  of  Rondout  &  Osioego  Ji.  H.  Co,  v.  Deyo^ 
5  Lans.  298 ;  Matter  of  Bushwick  Avenue^  48  Barb.  9 ;  Troy  cfe 
Boston  JR.  JR,  Co.  v.  Z^e^  13  id.  169.  Only  the  record  before 
the  commissioners  can  be  reviewed.  N.  JT.  tfe  J^rie  R,  H.  Co.  v. 
0>iwrn,  6How.  223  \  N.  Y.  <&  Erie  R,  R.  Co.  v.  Corey,  5  id.  177 ; 
Rochester  dh  Syracuse  R.  R.  Co.  v.  Budlon^,  6  id.  467 ;  Rochester 
<fe  Genesee  Valley  R.  R.  Co.  v.  Beckwith,  10  id.  168 ;  Rondout  & 
Oswego  R.  R.  Co.  v.  Fidd^  38  id.  187.  The  appellate  court  will 
not  disturb  an  appraisal  for  technical  errors,  or  unless  the  commis- 
sioners have  clearly  gone  astray  and  disregarded  legal  principles. 
Matter  of  N.  Y.^  Lackawanna  &  W.  R.  R.  Co.  v.  Arnottj  27 
Hun,  151;  Matter  of  N.  T.,  West  Shore  cfe  B.  R.  R.  Co.  v. 
Dudleston,  29  id.  609 ;  Troy  <&  Boston  R.  R.  Co.  v.  Lee,  13  Barb. 
169;  N.  r..  West  Shore  <&  B.  R.  R.  Co.  v.  Ge^met,  37  Hun,  317. 
In  reversing  an  order  of  the  Special  Term  appointing  commissioners 
of  appraisal  on  application  of  the  railroad  company,  it  is  the  duty  of 
the  court  at  General  Term  to  examine  the  evidence  and  determine 
whether  the  petitioner  has  fairlj'  made  out  a  case  establishing  that  the 
premises  are  necessary  for  its  use ;  when  this  appears,  and  where  the 
company  has  acted  in  good  faith  and  exercised  a  reasonable  discretion, 
the  court  will  not  interfere,  although  in  a  proper  case  it  has  tlie 
power.  N.  Y.,  Lackawanna,  etc.yR.R.  Co.  y.  Union  Steamboat  Cb., 
35  Hun,  220.  A  report  w^hic-h  awards  a  moderate  compensation  to  the 
property-owner  will  not  be  disturbed.     Matter  of  N.  Z.,  Woodhaven, 
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etc.y  R,  R.  Co.y  21  Han,  250.  A  report  will  not  be  set  aside  unless 
the  sum  awarded  is  grossly  inadequate,  or  some  wrong  principle  was 
adopted  in  determining  it.  Matter  of  Boston  R,  R.  Co.,  27  Hun, 
409.  The  court  will  not  set  aside  an  appraisal  as  excessive,  unless 
the  excess  is  plain  and  palpable  upon  the  evidence.  Matter  of  N. 
Y,t  Lackawanna  &  W.  R,  R,  Co,,,  27  Hun,  116.  It  is  not  suffi- 
cient ground  to  set  aside  an  appraisal,  that  during  an  examination  of 
the  premises  by  the  commissioners,  one  of  them  was  separated  a 
part  of  the  time  from  the  others.  Matter  of  N.  P.,  Lackawanna 
&  W.  R.  R.  Co.,  63  Uow.  265. 

If  the  commissioners  reject  legal  and  competent  evidence,  or  mis- 
take the  principle  that  should  govern  the  appraisement,  the  award 
should  be  set  aside.  Matter  of  If.  Y.  C.  R.  R.  Co.,  15  Hun,  63.  As 
to  what  is  sufficient  evidence  of  misconduct  to  set  aside  report,  see 
Matter  of  N.  Y.  C.  R.  R.  Co,  5  Ilun,  105.  The  report  of  the  com- 
missioners cannot  be  affected  by  a  certificate  signed  by  one  of  them, 
setting  forth  the  rule  adopted  by  them  in  estimating  the  damages, 
nor  will  such  a  certificate  cure  any  error  by  the  commissioners. 
Matter  of  N.  Y.,  Lackawanna  dk  W.  R.  R.  Co.,  29  Hun,  1.  A 
report  of  damages  will  be  set  aside  where  land-owner  declined  to 
produce  witnesses  before  the  commissionere,  in  consequence  of 
erroneous  information  as  to  his  legal  rights.  Matter  of  N.  Zl, 
Lackawanna  iis  W.  R.  R.  Co.,  63  How.  265.  See,  also,  N.  Y., 
Lackawanna  dc  W.  R.  R.  Co.  v,  Wolfe,  29  Hun,  602. 

The  report  may  be  set  aside  where  it  appears  the  commissioners 
had  talked  privately  with  a  person  from  whom  they  had  obtained 
information  discrediting  the  claimant's  testimony,  and  the  award  to 
him  was  greatly  inadequate,  also  where  neglect  to  oppose  the  confir- 
mation of  the  report  arose  from  neglect  or  misbehavior  of  his  at- 
torney, on  whom  notice  of  motion  was  served.  Matter  of  N.  Y. 
Central  R.  R.  Co.,  5  Hun,  105;  appeal  dismissed,  04  N.  T.  60. 
Where  the  commitssioners  awarded  much  less  than  the  value  of  the 
property  taken,  according  to  the  testimony  of  every  witness  put 
upon  the  stand,  it  was  held  an  arbitrary  exercise  of  power  not  justi- 
fied by  law.  N.  Y.,  West  Shore  cfe  Ji.  R.  R.  Co.  v.  Yates,  18 
Week.  Diff.  272.  Where  counsel  sent  a  letter  to  the  commissioners 
after  the  case  had  been  submitted  to  them,  but  the  letter  contained 
only  certain  computations  which  had  been  made  orally  before  the 
commissioners,  held  an  irregularity,  but  not  such  as  to  vitiate  the  re- 
port. ]V.  r.,  West  Shore  i&  B.  R.  R.  Co.  v.  Church,  81  Hun, 
440.     It  is  error  to  charge  the  owner  with  service  and  expenses  of 
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oommissioners  in  a  case  where  a  less  amount  was  awarded  than  the 
company  had  offered,  when  it  appeared  that  the  acceptance  of  the 
offer  would  have  deprived  the  owner  of  costs  in  a  pending  eject- 
ment suit.  Ulster  i&  Delaware  R,  H.  Co.  v.  GrosSj  31  Hun,  83. 
See  cases  cited  under  section  17,  relative  to  confirmation  of  report. 
Second  report —  The  provision  that  the  determination  as  to  dam- 
ages for  land  taken,  made  by  commissioners  of  appraisal  in  their 
second  report,  shall  be  final  and  conclusive  precludes  as  well  a  re- 
view by  a  common-law  certiorari  as  by  appeal.  People^  ex  rd. 
SchuylerviUe^  etc.^  R.  R.  Co.  v.  BetU^  65  N.  Y.  600.  Such  second 
report  being  final  and  conclusive  in  itself,  it  needs  no  order  of  con- 
firmation, and  is  not  reviewable  on  appeal,  flatter  of  Prospect 
Park  &  C.  I.  R.  R.  Co.j  85  N.  Y.  489  ;  dismissing  appeal  from  24 
Hun,  199.  Only  legal  err(H*s  and  irregularities  can  be  reviewed  on 
second  report.  The  judgment  of  the  commissioners,  in  deciding 
upon  the  amount  of  damages  to  be  allowed,  cannot  be  reviewed. 
Matter  of  Prospect  Park  <&  C.  I.  R.  R,,  20  Hun,  184.  To  au- 
thorize a  court  to  review  on  motion  a  second  report,  something 
more  must  be  apparent  than  such  errors  of  law  or  fact  as  are  re- 
viewable on  appeal,  and  which  would,  if  established,  require  a  re- 
versal and  new  hearing.  There  must  be  such  an  irregularity,  fraud 
or  mistake  in  the  proceedings  of  the  commissioners  as  would  au- 
thorize the  court  under  its  established  practice  to  set  aside  a  judg- 
ment or  verdict  in  an  action  on  a  motion.  The  report  cannot  be 
set  atide  because  of  an  error  committed  by  the  commissioners  in 
hearing  or  excluding  testimony  to  which  one  of  the  parties  objected, 
nor  because  of  any  ordinary  ruling  in  the  progress  of  atrial  to  which 
an  objecting  party  must  reserve  his  right  of  remedy  by  an  excep- 
tion. 3fatter  of  N.  Y.  ElevaUd  R.  R.  Co.,  41  Hun,  502.  Al- 
though under  the  statute  the  petitioner  cannot  on  appeal  obtain  a 
review  on  the  merits  of  the  second  award,  yet  it  is  within  the  power 
of  a  court  of  equity  to  set  aside  any  excessive  award  obtained  by 
fraud  or  misconduct  of  the  commissioners.  Matter  of  N.  Y.j 
Laxukaioanna  dk  W.  R.  R.  Co.,  2  State  Rep.  456.  Tlie  Supreme 
Court  may  set  aside  the  second  report  and  remove  the  commission- 
el's  on  account  of  gross  error  and  misconduct.  Matter  of  Prospect 
Park  i&  C.  I.  R.  R.  Co,,  20  Hun,  184.  A  method  of  cor- 
recting error  on  a  new  appraisal  may  arise  should  the  now  appraisers 
proceed  on  fundamentally  erroneous  views  of  the  law.  Matter  of 
N.  Y.  &  Harlem  R.  R.  Co.,  98  N.  Y.  12.  The  refusal  of  com- 
raissioners  to  conform  to  the  decision  of  the  Supreme  Court  on  the 
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first  hearing  is  inisconduct  for  which  they  may  be  removed.  N. 
y.,  Lackawanna  (&  TF.  JR.  H.  Co.  v.  Bennetty  2  How.  (N".  S.)  225, 
The  rule  that  the  court  may  inquire  into  the  fairness  and  regularity 
of  the  commissioners'  acts,  notwithstanding  the  provisions  that  the 
second  report  shall  bo  conclusive,  held  to  apply  where  the  commis- 
sioners examined  the  premises  and  listened  to  the  owner's  repre- 
sentations concerning  the  same  in  the  absence  of  a  representative  of 
the  company.  The  commissioners  have  no  right  to  accept  gratui- 
ties from  either  party,  or  to  accept  money  in  excess  of  what  is  al- 
lowed by  law  after  the  report  is  signed.  Matter  of  B.j  If.  Y,  <& 
P.  R.  It  Go.,  32  Hun,  289. 

The  stafcnte  requires  the  person  receiving  the  first  award  to  repay 
the  difierence  between  the  first  and  second  award,  where  tlie  second 
is  smaller  than  the  first,  and  he  is  not  obliged  to  pay  interest 
thereon  except  from  the  date  of  notice  of  confirmation  of  the  last 
award.  Matter  of  N,  Y.  ElevaUd  R.  R.  Co.,  44  Hun,  117.  The 
statute  as  to  conclusiveness  of  second  awai-d  does  not  apply  when 
the  proceedings  on  the  first  appraisal  are  dismissed  on  appeal,  with- 
out a  refusal  of  confirmation,  or  any  direction  for  new  appraisal  and 
new  proceedings  are  instituted.  Matter  of  JV.  Y.^  W.  /S.  cfc  £.  R, 
R.  Co.,  29  Hun,  646. 

Goste. —  A  proceeding  to  acquire  land  under  the  General  Railroad 

Act  is  a  special  proceeding,  and  the  court  has  power,  in  its  discretion, 

to  allow  costs  in  snch  proceedings  at  the  rate  allowed  for  similar 

services  under  the  Code.     Matter  of  Rensselaer  dt  S.  R.  R.  Go.  v. 

Davisy  55  N.  T.  145 ;  Matter  of  Syra^mse,  B.  cfe  N.  Y.  R.  R.  Go., 

4  Hun,  311 ;  Master  of  N.  Y.,  Lackawanna  <&  W.  R.  R.  Co.,  26 

id.  592.     But  no  extra  allowance  can  be  granted.    55  Jf.  Y.,  supra  / 

Matter  of  Syracuse,  B.  cfe  N.  Y.  R.  R.  Co.,  4  Hun,  311.  When  no 

issue  of  fact  is  raised  or  tried,  a  trial  fee  cannot  be  allowed,  although 

witnesses'  fees  and  disbursements  may  be  allowed.     26  Hun,  592, 

supra.    The  General  Term  has  no  power,  on  reversing  an  order 

confirming  a  report  of  commissioners,  awarding  damages,  to  award 

costs  against  the  land-owner.     Matter  of  N.  Y.,  W.  S.  tfc  B.  R.  R. 

Co.y  94  N.  Y.  2S7.     One  petition  to  acquire  the  land  of  several 

owners  is  but  one  proceeding,  and  requires  one  appeal  and  one 

allowance  of  costs.     Matter  of  Prospect  Park,  etc.,  R.  R.  Co.,  67 

N.  Y.  371 ;  afiirming  8  Hun,  30.     An  extra  allowance  can  be 

granted  as  a  condition  of  discontinuance  after  report  and  before 

confirmation.    N.  Y.,  W.  S.  cfe  B.  li.  R.  Go.  v.  Tliome,  1  How. 

(N.  S.)  190. 
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§19.  Adverse  claims  to  compensation ;  hoto  settled. — If  there  are  adverse  and 
conflicting  claimants  to  the  money,  or  anj  part  of  it,  to  be  paid  as  compensatioa 
for  the  real  estate  taken,  the  court  maj  direct  the  monejr  to  be  paid  into  the  said 
court  bj  the  company,  and  may  determine  who  is  entitled  to  the  same,  and  direct 
to  whom  the  same  shall  be  paid,  and  maj,  in  its  discretion,  order  a  reference  to 
ascertain  the  facts  on  which  such  determination  and  order  are  to  be  made. 

The  provisions  of  this  section  are  not  in  violation  of  the  Consti- 
tution. The  money  directed  to  be  paid  may  be  deposited  in  bank 
under  the  order  of  the  court,  and  when  so  deposited,  it  takes  the 
place  of  the  land  as  to  the  owner,  and  is  the  property  of  the  parties 
entitled  to  compensation.  There  may  be  conflicting  claimants  to 
the  fund,  and  the  intervention  of  the  court  may  be  necessary  for  its 
distribution,  or  for  the  adjustment  of  liens.  The  fund  is  subject  to 
the  same  liens  to  which  the  land  was,  before  being  taken.  It  does 
not  aflEect  the  validity  of  an  order,  whether  it  directs  the  money  to 
be  drawn  out  on  ex  parte  application,  or  on  notice.  Matter  of  IS, 
r.  O.  &  H,  R.  R.  R.  Co.,  60  N.  Y.  116. 

§  20.  Protection  of  unknown  parties  ;  amending  proceedings. — ^The  court  shall 
appoint  some  competent  attorney  to  appear  for  and  protect  the  rights  of  any  part/ 
in  interest  who  is  unknown,  or  whose  residence  is  unknown,  and  who  has  not  ap^ 
peared  in  the  proceedings  bj  an  attorney  or  agent.  The  court  shall  also  have 
power  at  any  time  to  amend  any  defect  or  informality  in  any  of  the  special  pro- 
ceedings authorized  by  this  act,  as  may  be  necessary ;  or  to  cause  new  parties  to 
be  added,  and  to  direct  such  further  notices  to  be  given  to  any  party  in  interest 
as  it  deems  proper;  and  also  to  appoint  other  commissioners  in  place  of  any  one 
who  shall  die,  or  refuse,  or  neglect  to  serve,  or  be  incapable  of  serving. 

Infant,  —  To  bind  an  infant  land-owner  it  is  necessary  that  somo 
proper  person  should  be  appointed  as  guardian  or  attorney  to  attend 
personally  to  the  interests  of  the  infant  upon  the  appraisal.  Hoick- 
kiss  V.  Auburn  dd  R.  R.  R.  Co,,  36  Barb.  600. 

Power  of  the  court. — The  Supreme  Court  has  power  to  vacate  an 
order  confirming  the  report  of  commissioners  of  appraisal,  and 
thereupon  to  set  aside  the  report  and  to  appoint  new  commissioners. 
The  owner  is  not  confined  to  the  remedy  by  appeal  to  the  General 
Term  given  by  the  Railroad  Act.  Where  cause  is  shown  for  set- 
ting aside  the  proceedings,  the  court  is  the  judge  of  the  sufliciency 
thereof,  and  the  granting  such  relief  is  within  its  discretion,  the 
exercise  whereof  may  be  reviewed  by  the  General  Term,  but  not  in 
the  Court  of  Appeals,  Matter  of  N.  Y.  C.  cfe  S.  R.  R.  R.  Co., 
64  N.  Y.  60. 

The  Court  of  Appeals  cannot  review  conflicting  evidence.  Mat- 
ter of  Prospect  Park  <&  C.  L  R.  R.  Co.,  85  N.  Y.  494.  Where 
no  irregularity  appeal's  to  have  intervened  in  any  form  in  what  took 
place  before  the  commissioners,  the  report  cannot  be  set  aside.  Mat- 
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ter  of  N.  T.  Elevated  R.  R.  Co.y  85  Hun,  417.  Where  commis- 
sioners were  appointed  and  made  a  report  which  was  reversed  on 
appeal  by  the  Oeneral  Term,  and  that  decision  affirmed  by  the  Court 
of  Appeals,  the  matter  was  sent  back  to  the  same  commissioners,  the 
appellate  court  holding  tliey  had  no  power  to  appoint  other  commis- 
sioners tlian  those  named  in  an  agreement  made  between  the  owner 
and  the  company,  it  was  held  that  tlie  court,  on  motion  pending  the 
second  hearing,  could  vacate  the  order  appointing  the  persons  named  to 
act  as  commissioners,  upon  the  ground  of  misconduct.  The  court  was 
not  required  to  send  the  petitioner  to  a  court  of  equity  to  obtain  a 
decree.  Matter  of  N,  T".,  Lackawanna  <&  W.  li.  R.  Co,^  40  Hun, 
130.  Where,  upon  a  hearing  before  commissioners,  the  owner 
makes  default,  the  Supreme  Court  has  power,  on  motion  to  confirm 
the  report  of  the  commissioners,  the  default  being  excused,  to  open 
it,  set  aside  the  report,  and  order  anew  hearing.  Matter  of  N,  Z"., 
Lackawanna  db  W.  R.  R.  Co.  v.  Wolfe,  93  N.  Y.  885 ;  affirming  20 
Hun,  602.  It  is  good  cause  for  the  Special  Term  to  set  aside  the 
proceedings  in  such  cases  if  there  has  been  such  carelessness  or  ir- 
regularity on  the  part  of  the  commissionere  as  amounts  to  miscon- 
duct, by  which  a  party  has  been  harmed.  The  same  reason  which 
would  lead  to  the  setting  aside  of  the  verdict  of  a  jury,  or  report  of 
a  referee,  for  the  misconduct,  palpable  mistake  or  accident  of  either, 
will  suffice  for  the  like  interference  with  the  report  of  commission- 
ers, and  what  would  authorize  the  Special  Term  to  excuse  the  default 
of  a  party,  and  to  set  aside  an  inquest  or  dismissal  of  a  complaint 
taken  at  a  circuit,  will  empower  it  to  interfere  in  these  cases.  Mat- 
ter of  N.  Y.  a  ib  77.  R.  R.  R.  Co.,  64  N.  Y.  60. 

Laws  1854,  chap.  282,  §  5.  Courts  empoicered  to  catTy  proceedings  into  effect. — In 
all  cases  of  appraisal  under  this  act  and  the  act  hereby  amended,  where  the 
mode  or  manner  of  conducting  anj  or  all  of  the  proceedings  to  the  appraisal, 
and  the  proceedings  consequent  thereon  are  not  expressly  provided  for  by  the 
statute,  the  courts  before  whom  such  proceedings  may  be  ]>ending  shall  have 
the  power  to  make  all  the  necessary  orders,  and  give  the  proper  directions  to 
carry  into  effect  the  object  and  intent  of  this  and  the  aforesaid  act;  and  the  prac- 
tice in  such  cases  shall  conform,  as  near  as  may  be,  to  the  ordinary  practice  in 
such  courts. 

Under  this  statute  the  Supreme  Court  has  power  to  make  an  order 
or  issue  process  to  pnt  a  railroad  company  in  possession  of  lands  ac- 
quired by  proceedings  under  the  General  Act.  The  object  of  the 
amendment  was  to  give  the  court  the  same  power  in  such  proceed- 
ings to  carry  into  effect  the  object  and  intent  of  the  act  which  they 
had  to  carry  into  effect  their  own  judgments  and  decree,  and  to  as- 
similate the  practice  to  that  established  in  actions.     Matter  of  N* 
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7.  a  &  H.  JR.  Ji.  R.  Co,  60  N.  Y.  116.  The  authority  of  this 
section  was  not  necessarj  to  enable  the  court  to  carry  out  the  powers 
conferred  on  it  by  the  General  Railroad  Act  ;  such  a  power  was  in- 
cident to  the  grant  of  powers  under  that  statute,  and  enlarged  con- 
struction should  be  given  to  the  authority  conferred.  The  order  is 
in  the  nature  of  a  writ  of  assistance.  Matter  of  N.  T,  C.  <b  H. 
li.  Ji.  R.  Co,^  2  Ilun,  482.  See,  also,  Matter  of  Rhir^ebeck  cfe  Conn. 
R,  R  Co,,  8  id.  34 ;  S.  C,  67  N.  T.  242. 

§  25.  ^ate  land,  how  acquired  by  company, — The  commissioners  of  the  land  of- 
fice shall  have  power  to  grant  to  any  railroad  company,  formed  nnder  this  act, 
any  land  belonging  to  the  people  of  this  State  which  may  be  acquired  for  the  pur- 
poses of  their  road,  on  sach  terms  as  may  be  agreed  on  by  them;  or  sach  com- 
pany may  acquire  title  thereto  by  appraisal,  as  in  the  case  of  lands  owned  by  in- 
dividuals; and  if  an}'  land  belonging  to  a  county  or  town  is  required  by  any  company 
for  the  purposes  of  the  road  the  county  or  town  officers  having  the  charge  of  such 
land  may  grant  such  land  to  such  company  for  such  compensation  as  may  be  agreed 
upon.  The  land  included  in  the  State  reservation  at  Niagara  and  the  concourse 
lands  on  Coney  Island  are  expressly  exempted  from  the  provisions  of  this  section. 

Tiiis  section  relates  to  lands  of  which  the  State,  or  a  county  or 
town  is  the  proprietor,  not  that  held  in  trust  for  the  uses  of  the 
pul)lic.  Matter  of  Boston  <fe  Albany  R.  R.  Co.,  63  N.  Y.  678. 
The  navigable  waters  of  this  State  belong  to  the  people  thereof,  and 
the  riparian  owner  has  no  private  property  either  in  the  waters  of 
such  rivers  or  in  the  strip  of  land  between  high  and  low-water  mark. 
Such  strip  of  land  below  high-water  mark  may,  therefore,  be  taken 
for  public  use  without  making  compensation  to  the  riparian  owner, 
even  though  connection  between  his  land  and  the  river  is  thereby 
cut  oflE.     Gould  V.  N.  Y.  C  &  //.  R.  R.  Co.,  6  N.  Y.  522. 

§  26.  Title,  hotc  acquired  when  trustees,  guardian  or  committee  are  not  auihorized 
to  sell. — In  case  any  title  or  interest  in  real  estate,  required  by  any  company  formed 
under  this  act  for  the  purpose  of  its  incorporation,  shall  be  vested  in  any  trustee 
not  authorized  to  sell,  release  and  convey  the  same,  or  in  any  infant,  idiot  or 
person  of  unsound  mind,  the  Supreme  Court  shall  have  power,  by  a  summazy 
proceeding  on  petition,  to  authorize  and  empower  such  trustee,  or  the  general 
guardian  or  committee  of  such  infant,  idiot  or  person  of  unsound  mind,  to  sell 
and  convey  the  same  to  such  company  for  the  purpose  of  its  incorporation,  on 
such  terms  as  may  be  just;  and  in  case  any  such  infant,  idiot,  or  person  of  un- 
sound mind  has  no  general  guardian  or  committee,  the  said  court  may  appoint  a 
special  guardian  or  committee  for  the  purpose  of  making  such  sale,  release  or 
conveyance,  and  may  require  s<uch  security  from  such  general  or  special  guardian 
or  committee  as  said  court  may  deem  proper.  But  before  any  conveyance  or  release 
authorized  by  this  section  shall  be  executed,  the  terms  on  which  the  same  is  to  be 
executed  shall  be  reported  to  the  court  on  oath;  and  if  the  court  is  satisfied  that 
such  terms  are  just  to  the  party  interested  in  such  real  estate,  the  court  shall 
confirm  the  report  and  direct  the  proper  conveyance  or  release  to  be  executed  by 
an  owner  of  said  land  having  legal  power  to  sell  and  convey  the  same. 
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This  provision  is  for  the  benefit  of  the  trustee,  and  infant  or  idiot 
owner,  and  is  not  compulsorj  upon  the  railroad  comjmny.  Matter 
of  N.  Y.  Bridge  Co*^  4  Hnn,  635.  The  trusts  meant  by  this  pro- 
vision are  private  and  individual  trusts,  and  not  public  trusts  or 
property  held  by^  corporations  for  public  use ;  but  one  class  of  trusts 
was  intended,  and  that  was  the  class  of  private  trusts  within  the 
same  category,  and  the  same  general  rules  as  are  applicable  to  indi- 
viduals and  private  property  held  by  those  incompetent  to  sell  the 
same.  It  would  be  an  unwarrantable  extension  of  tlie  provision  by 
implication  to  include  within  it  all  public,  as  well  as  all  private 
and  conditional  trusts.  Other  legislative  provisions  show  that  prop- 
erty held  by  public  officers  or  public  bodies  for  public  use  was  not 
intended  to  be  included  by  its  terms.  Matter  of  Bo%Um  <&  Albany 
Ji.ii.  Co.,53N.  Y.  578. 

The  provisions  of  this  statute  are  so  closely  assimilated  to  the 
ordinary  proceedings  for  the  sale  of  real  estate  of  an  infant  or  lunatic 
as  prescribed  by  statute,  that  no  precedents  are  deemed  necessary. 
In  fact,  no  reason  exists  why  the  same  proceedings  should  not  be 
had  for  the  purposes  of  this  statute.  Attention  is  called  to  Laws 
1857,  chapter  444,  section  2,  for  provisions  of  statute  as  to  acquir- 
ing estates  of  inheritance,  for  life,  for  years,  at  will,  or  sufferance, 
there  described  as  special  estates.  The  petition  is  required  to  allege 
"  the  facts  in  relation  to  any  such  estate,  and  the  pei-son  or  class  of 
persons  then  in  being,  or  not  in  being,  who  are  or  may  become  enti- 
tled, in  any  contingency,  to  any  estate  as  aforesaid,  in  such  land,  and- 
ma}*  pray  that  such  estate  may  be  acquired  and  such  persons  may  be 
bound  by  the  said  proceedings." 

§  28,  sub.  5.  May  construct  road  across  any  stream,  canal  and  highway  ;  bridges 
or  obstructions  prohibited  ;  streets  in  cities  not  to  be  used  without  consent  of  corpora- 
tion,  not  along  highways  vnthout  consent. — To  coDstract  their  road  across,  along  or 
upon  any  stream  of  water,  water-coarse,  street,  highway,  plankroad,  turnpike, 
or  across  any  of  the  canals  of  this  State,  which  the  route  of  its  road  shall  inter- 
sect or  touch;  but  the  company  shall  restore  the  stream,  or  water-course,  street, 
highway,  plankroad  and  turnpike,  thus  intersected  or  touched,  to  its  former 
state,  or  to  such  state  as  not  unnecessarily  to  have  impaired  its  usefulness.  Every 
company  formed  under  this  act  shall  be  subject  to  the  power  vested  in  the  canal 
commissioners  by  the  seventeenth  section  of  chapter  276  of  the  Session  Laws  of 
IHH.  Nothing  in  this  act  contained  shall  be  construed  to  authorize  the  erection 
of  any  bridge  or  any  other  obstruction  across,  in  or  over  any  stream  or  lake  navi- 
gated  by  steam  or  sail -boats,  at  the  place  where  any  bridge  or  obstructions  may  be 
proposed  to  be  placed;  nor  to  authorize  the  construction  of  any  railroad  not 
already  located  upon  any,  or  across  any  streets  on  any  city  without  the  &ssent  of 
the  corporation  of  such  city;  nor  to  authorize  any  such  railroad  company  to  con- 
struct its  road  upon  and  along  any  highway  without  the  order  of  the  Supreme 
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Court  of  the  jadicial  district  in  which  said  highway  is  situated,  made  at  a  Special 
Teriii  of  said  court,  after  at  least  ten  days'  notice  in  writing  of  the  intention  to 
make  application  for  said  order  shall  have  been  given  to  the  commissioners  of 
highways  of  the  town  in  which  said  highway  is  situated. 

Laws  of  1851,  Chapter  19. 
§  4.  Damages  for  crossing  turnpike  or  plankroad.  —  In  case  any  railroad  shall 
occupy  or  cross  any  turnpike  or  plankroad,  the  railroad  company  shall  pay  such 
turnpike  or  plankroad  company  all  damages  the  turnpike  or  plankroad  company 
may  sustain  by  reason  of  the  occupancy  or  crossing  such  turnpike  or  plankroad, 
the  damages  to  be  ascertained  and  paid  in  the  same  manner  as  is  provided  by  law 
for  the  assessment  and  payment  of  damages,  in  case  of  taking  private  property 
for  the  use  of  railroad  companies. 

Laws  op  1835,  Chapter  800. 
§  1.  Lawful  for  commissioners  of  highways  hating  supervision  thereof,  to  gite 
written  consent  for  construction  across  road  or  highway, — Whenever  any  associa- 
tion or  individual  shall  construct  a  railroad  upon  land  purchased  for  that  pur- 
pose, on  a  route  which  shall  cross  any  road  or  other  public  highway,  it  shall  be 
lawful  for  the  commissioners  of  highways  having  the  supervision  thereof,  to 
give  a  written  consent  that  such  railroad  may  be  constructed  across  or  on  such  road 
or  other  public  highway,  and  thereafter  such  association  or  individual  shall  be 
authorized  to  construct  and  use  such  railroad  across  or  on  such  roads  or  other 
highways  as  the  commissioners  aforesaid  shall  have  permitted,  but  any  public 
highway  thus  intersected  or  crossed  by  a  railroad  shall  be  so  restored  to  its  for- 
mer state  as  not  to  have  impaired  its  usefulness. 

Laws  op  1882,  Chapter  140. 
§  1.  Lawful  to  huUd  railroads  on  or  across  highway  ;  proviso  as  to  consents  to  he 
obtained;  act  not  to  apply  to  villages  and  cities;  must  not  interfere  u^th  or  obstruct 
use  of  any  highway. — It  shall  be  lawful  for  any  individual,  company,  associatloa 
or  private  corporation  to  build  and  operate  solely  for  the  purpose  of  conducting 
the  business  of  such  individual,  company,  association  or  corporation,  a  railroad  on 
or  across  any  highway,  provided  that  consent  in  writing  and  under  seal  of  the 
owners  of  all  lands  on  which  any  such  railroad  may  be  built,  abutting  a  highway, 
be  first  obtained;  and  provided  further  that  the  consent  in  writing  of  the  super- 
visor of  the  town  in  which  any  railroad  proposed  to  be  built  under  this  act  is 
located  be  also  first  obtained;  and  provided  further,  that  this  act  shall  not  apply 
to  any  city  or  village;  and  provided  further,  that  no  such  railroad  shall  be  so 
located,  graded,  built  or  operated  as  to  interfere  with  or  obstruct  the  traveled 
part  of  any  liighway,  or  interfere  with  or  obstruct  the  public  use  of  any  highway 
or  any  highway  intersectiug  the  same. 

Laws  of  1855,  Chapter  255. 
§  1.  Commissioners  empoirered  to  bring  action  against  any  railroad  corporation 
to  sustain  rights  of  the  public  in  and  to  any  highicay;  to  enforce  any  duty  enjoined 
upon  a  railroad  corporation;  may  maintain  action  for  damages. —  The  commis- 
sioner or  commissioners  of  highways  in  each  of  the  towns  of  this  State  are 
hereby  empowered  to  bring  any  action  against  any  railroad  corporation  that  may 
be  necessary  or  proper  to  sustain  the  rights  of  the  public  in  and  to  any  highway 
in  such  town,  and  to  enforce  the  performance  of  any  duty  enjoined  upon  any 
railroad  corporation  in  relation  to  any  highway  In  the  town  in  which  they  are 
commissioners,  and  to  maintain  an  action  for  damages  or  expenses  which  any 
town  may  sustain  or  may  have  sustained,  or  may  be  put  to  or  may  have  been  pat 
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to  In  consequence  of  any  act  or  omission  of  any  sach  corporation,  in  violation  of 
any  law  in  relation  to  such  highway. 
See,  also,  chapter  62,  Laws  of  1853,  to  laying  out  highways  over  railroad  tracks* 

Under  this  statute  a  railroad  company  has  no  right  to  enter  upon 
a  turnpike  or  plankroad  without  the  consent  of  the  owners,  without 
first  paying  damages  as  assessed  by  the  statute.  EUicottviUe  &  G. 
Plankroofl  Co.  v.  Buffalo  &  C.  R.  R.  Co.y  20  Barb.  644 ;  Jamaica 
if:  BrooUyn  Plankroad  Co.  v.  N.  Y.y  eto.y  li.  R,  Co.^  25  I  Inn, 
5S6.  A  railroad  company  in  crossing  a  highway  is  bound  so  to 
construct  its  track  as  not  to  impair  the  usefulness  and  convenience 
of  the  highway,  and  to  keep  it  in  suitable  repair  for  that  purpose. 
Gale  V.  N.  Y.  "Central  R.  li.  Co.,  76  N:  Y.  594  ;  Corey  v.  Buffalo, 
etc.,  R.  R,  Co,,  23  Barb,  482 ;  Mosher  v.  Utlca,  etc.,  R.  R,  Co.,  8 
id.  427;  Baxter  v.  Spuyten  Duyvil,  etc.,  R.  R.  Co.,  61  id.  428; 
The  People,  ex  rel.  SchaghticoJce,  v.  Troy  &  B.  R.  R.  Co.,  87  How. 
427 ;  Wilson  v.  City  of  Watertown,  3  Hun,  508 ;  Richardson  v. 
JV.  T.  C.  R.  R.  Co.,  45  N.  Y.  846 ;  Wasmer  v.  Del.,  Lack.,  etc., 
R.  R.  Co.,  80  id.  212;  Matter  of  N.  Y.,  C.  L.  &  W.  R.  R.  Co., 
38  Hun,  153 ;  Uline  v.  iT.  Y.  C.  dk  H.  R.  R.  R.  Co.,  101  N.  Y. 
98. 

They  may  cross  above  or  below  grade  according  to  the  necessities 
of  the  railroad.  Conklin  v.  N.  Y.  &  W.  R.  R.  Co.,  1  State  Rep. 
677.  It  may  be  restored  in  a  different  manner,  but  not  so  as  to  im- 
pair its  usefulness.  Id.  And  faihire  to  so  restore  the  highway 
renders  tlie  company  liable  for  injuries  suffered  by  any  person  by 
reason  of  such  neglect.  Richardson  v.  N.  Y.  Central  R.  R.  Co., 
stipra.  A  mandamus  is  the  proper  remedy  to  compel  a  railroad 
company  to  keep  and  maintain  a  bridge  in  order  which  was  built 
by  it  to  restore  a  hii;hway  to  its  former  condition  of  usefulness. 
People,  ex  rel.,  v.  Troy  cfe  Boston  R.  R.  Co.,  37  How.  427.  While 
a  railroad  company  has  a  discretion  as  to  the  manner  of  performing 
the  duty  required  under  this  subdivision  the  discretion  is  a  minis- 
terial one ;  the  act  of  restoration  must  be  done ;  as  to  that  there  is  no 
discretion.  The  court  has  power  b^  mandamus  to  point  out  and 
enforce  the  duty  of  the  corporation  ;  the  duty  of  the  restoration  c:ir- 
ries  with  it  the  necessary  powers  for  that  purpose,  and  among  them 
the  power  to  take  lands  compulsorily  where  a  removal  or  a  change 
of  the  highway  is  necessary,  and  to  accomplish  this,  such  lands  may 
be  acquired.  People,  ex  rel.  Green,  v.  D.  <&  C.  R.  R.  Co.,  58  N. 
Y.  152.  A  railroad  company  cannot  construct  a  road  across  a  high- 
way at  grade  without  an  order  of  the  court  made  upon  notice  to  the 
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highway  commissioners.  Osborne  v.  Jersey  City^  etc.,  li.  li,  Co., 
27  Ilun,  589.  See  conti'a,  Baxter  v.  Spuyten  DuyvU  R,  R.  Co.^  11 
Abb.  (N.  S.)  178.  It  is  the  duty  of  a  railroad  company  to  restore 
an  intersecting  liighway  to  good  repair  witliont  regard  to  the  fact 
that  a  street  railroad  company  whose  track  is  laid  on  such  highway 
is  obliged  by  law  to  keep  the  same  in  repair  within  the  rails.  Mai'' 
terson  v.  N.  T.  Central  R.  R,  Co.,  84  N.  Y.  247.  In  determining 
what  is  its  former  condition  of  usefulness,  the  railroad  company  is 
to  be  allowed  such  use  and  occupancy  as  is  necessary  for  the  con- 
struction and  maintenance  of  its  road  in  a  proper  manner.  Corey 
V.  Buffalo,  etc.,  R.  R.  Co.,  23  Barb.  482.  This  section  is  to  be  con- 
strued as  granting  only  the  right  the  public  have  in  streams,  streets, 
highways,  etc.,  and  not  as  attempting  to  grant  any  right  to  violate 
private  property  without  the  consent  of  the  owners.  EllicottviUc, 
etc.,  Plankroad  Co.  v.  Buffalo,  etc.,  R.  R.  Co.,  20  Barb.  644.  A 
railroad  company  gives  no  title  to  tlie  fee  of  a  highway  without  the 
consent  of  the  owner  of  the  fee  or  the  appraisal  and  payment  of 
damages  in  the  mode  provided  by  law.  Williams  v.  N.  Y.  Cent- 
ral R.  R.  Co,  16  N.  Y.  97.  A  railroad  company  in  locating  its 
road  may  change  the  site  of  a  bridge  used  by  a  turnpike  conapany, 
and  the  approaches  to  the  same  without  affecting  right  of  the  latter 
to  the  tolls.  Matter  of  N.  Y.,  17.  6.  <£•  B.  R.  R.  Co.,  28  Ilnn, 
472.  A  railroad  company,  though  authorized  to  use  a  public  high- 
way, is  liable  to  an  individual  for  consequential  damages  sustained 
by  reason  of  their  mode  of  usins:  it.  Fletcher  v.  A.  &  S.  R.  R. 
Co.,  25  Wend.  462.  See  Preshjterian  Society  \.  A.  &  S.  R.  R. 
Co.,  3  Hill,  567;  Seneca  R.  R.  Co.  v.  A.  &  S.  R.  R.  Co.,  5  id. 
170 ;  Matron  v.  C^.  <fc  S.  R.  R.  Co.,  Lalor's  Supp.  150 ;  Gonklln  v. 
N.  Y.,  0.  cfc  W.  R.  R.  Co.,  102  N.  Y.  107.  The  occupation  of  a 
public  highway  by  a  railroad  is  the  imposition  of  an  additional 
burden  for  which  the  owner  of  the  fee  is  entitled  to  compensation. 
Preshyterian  Society  v.  A.  &  S.  R.  R.  Co.,  3  Hill,  567 ;  Williams 
V.  N.  Y.  a  R.  R.  Co.,  16  N.  Y.  197 ;  Wager  v.  Union  R.  R.  Co., 
25  id.  526.  The  crossing  of  a  jniblic  highway  at  a  grade  is  not  un- 
lawful, and,  therefore,  will  not  be  restrained  by  injunction.  Baxter 
V.  Spuiften  Duyvil,  etc.,  R.  R.  Co.,  61  Barb.  4i?8.  A  railroad  com- 
pany that  constructs  its  road  across  a  highway  below  grade  is  not 
necessarily  bound  to  construct  a  bridge  the  full  width  of  the  high- 
way ;  its  duties  in  that  respect  depend  upon  the  peculiar  circum- 
stances of  the  case.  People  v.  New  York,  N.  R.  &  H.  R.  R.  Co., 
89  N.  Y.  266.     The  statute  not  only  requires  a  company  crossing  a 
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stream  to  make  the  chanuel  as  perfect  as  practicable,  but  to  con- 
struct and  preserve  it  in  that  state  as  long  as  they  continue  to  divert 
the  stream  from  its  natural  channel.     If  the  stream  is  diverted,  the 
company  is  bound  to  restore  and  preserve  it  in  its   natural  state  as 
nearly  as  may  be,  if  requisite  to  secure  the  interests   of   owners  of 
land  upon  such  stream.     Colt  v.  Lewiston  JR,  H.    Oo,^  36    N.  Y.. 
214.     As  to  liability  of  railroad  company  for  damages  in  case  of 
failure  to  restore  a  stream  to  its  former  usefulness,  see  Brown  v. 
Cayuga^  etc.,  R.  R.  Co.^  12  N.  Y.  486 ;  Robifiaon  v.  iT.  Y,  AErie- 
R.  R.  Co.,  27  Barb.  512.     As  to  right  to  cross  waters  of  navigable 
streams  as  against  adjoining  owner,  see  Govld  v.  H.  R,  R,  Co.,  6; 
N.  Y.  522.    That  the  usefulness  of  the  stream  must  not  be  impaired: 
by  a  bridge  erected  by  railroad  company,  see  People  v.  Rensselaer  7?. 
i?.  Co,,  15  Wend.  113 ;    Weaver  v.  Rensselaer  &S.  /?.  R.  Co,,  cited 
in  Mohawk  Bridge  Co.  v.  Utica  &  S.  R.  R.   Co.y  6  Paige,  554. 

Precedent  for  Petition  for  Leave  to   Run  Across^  Upon,  and  Along} 

Highway. 
SUPREME  COURT. 

In  the  Matter  ^f  the  Application  of  the 
Wallkill  Valley  Railroad  Company 

agst. 

The  Commissioner§  of  Highways  of  the 
Town  of  Rosendale. 


To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  the  Wallkill  Valley  Railway  Company  respectfully 
shows  to  the  court:  That  the  said  railway  company  is  duly  incorpo- 
rated under  the  laws  of  the  State  of  New  York,  and  is  engaged  in  the 
construction  of  the  lino  of  its  proposed  railroaci  from  Montgomery,  in 
the  county  of  Orange,  to  Kingston,  in  the  county  of  Ulster;  that 
heretofore  and  before  the  commencement  of  such  construction,  it  filed 
a  map  and  profile  of  the  route  intended  to  be  adopted  by  said  com.- 
pany  in  the  county  of  Ulster,  including  the  town  of  Rosendale,  duly 
certified,  as  required  by  statute,  and  gave  written  notice  of  such  filing 
to  all  the  occupants  of  the  land  over  which  the  route  of  the  road  is  so. 
designated.  That  said  line  of  its  said  road  crosses  the  public  high- 
way in  road  district  number  9,  in  said  town  of  Rosendale,  near  the- 
house  of  Garton  J.  Keator,  as  such  line  is  laid  down  on  said  map,  a. 
copy  of  which  map,  showing  the  location  of  said  crossing,  is  herewith 
served,  and  runs  upon  and  along  the  same  as  thereon  shown.  That 
your  petitioner  has  acquired  the  right  of  way  for  the  line  of  its  road 
upon  both  sides  of  said  highway  at  all  the  points  where  it  crosses  or 
runs  upon  or  along  said  highway.  That  Franz  Schrowan^.  Peter 
Conner  and  Silas  Snyder  are  commissioners  of  highways  of  said  town 
of  Rosendale,  and  that  said  commissioners  are  unwilling  to  consent 
to  the  construction  of  your  petitioner's  railroad  across^  upon  or  along 
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said  highway  at  the  point  shown  on  said  map  so  filed  and  senred. 
(Fuller  description  may  be  inserted  if  desired.)  That  your  petitioner 
is  willing  and  intends  to  restore  said  highway  to  sach  state  as  not  an- 
iiecessarily  to  have  impaired  its  usefulness. 

The  Wallkill  Valley  Railroad  Ck)., 

By  Thomas  Cornell^  FresiderU. 
(  Verification  as  to  pleading,) 

Precedent  for  Notice  of  Application  for  leave  to  run  across,  upon  or 

along  Highway. 
{Title  as  in  petition.) 

To  Franz  Schrowang,  Petbr  Conner  and  Silas  Snyder: 

Please  take  notice^  that  upon  the  annexed  petition  and  map  accom- 
panying the  same,  copies  of  which  are  herewith  served  on  you,  the 
Wallkill  Valley  Railway  Company  will  apply  to  the  Supreme  Court,  at 
a  Special  Term  thereof,  to  be  held  at  the  City  Hall,  in  the  city  of 
Albany,  on  the  27th  day  of  August,  1885,  at  ten  o'clock  in  the  fore- 
noon, or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  grant- 
ing leave  to  the  petitioner,  the  Wallkill  Valley  Railway  Company,  to 
construct  the  line  of  its  railway  across,  upon  and  along  the  highway 
in  the  town  of  Rosendale,  near  the  house  of  Garton  J.  Keator,  as  such 
line  is  shown  on  the  map  served  and  according  to  the  prayer  of  the 
petitioner,  or  for  such  other  or  further  relief  as  to  the  court  may  seem 
just.  The  Wallkill  Valley  Railway  Company, 

By  Bernard  &  Fiero,  its  Attorneys. 

{Caption  usual  form.) 

Present  —  Hon.  William  L.  Learned,  Justice. 
{Title  as  above.) 

On  reading  and  filing  notice  of  application  in  behalf  of  the  Wall- 
kill  Valley  Railway  Company  for  an  order  to  run  across  and  upon  the 
highway  at  district  number  nine,  in  the  town  of  Rosendale,  and  proof 
of  service  of  the  same  on  the  commissioners  and  affidavits  in  support 
of  the  application,  and  after  hearing  J.  N.  Fiero,  of  counsel  for  the 
railroad  company,  in  favor  of  the  application,  and  D.  M.  De  Witt  ap- 
pearing on  behalf  of  the  commissioners  of  highways  of  Rosendale,  op- 
posed, 

Ordered,  that  the  Wallkill  Valley  Railroad  Company  have  leave  and 
be  allowed  to  run  and  authorized  to  construct  its  road  across,  upon 
and  along  the  public  highway  in  said  town  of  Rosendale,  near  the 
house  of  Garton  J.  Keator,  at  the  point  where  the  line  of  said  rail- 
road as  changed  from  its  first  line  on  the  lands  of  F.  0.  Norton  crosses 
and  runs  upon  and  along  said  highway,  as  such  crossing  and  location 
is  shown  on  a  map  of  such  changed  location  duly  filed  in  Ulster  county 
clerk's  office  and  on  a  map  heretofore  served. 

W.  L.  Learned, 

Justice  Supreme  Court, 

%  28,  Bub.S.  R%g?U  to  ero»8,  inteneett  etc.,  other  roade;  proceedings  in  ease  two  c^f^ 
porations  cannot  agree  ;  companies  shaXL  receive  from  each  other  and  forward  freight. 
— To  cross,  intersect,  Join  and  unite  its  railroad  with  any  otlier  railroad  before  coa- 
structed,  at  any  point  on  its  route,  and  upon  tlie  ground  of  such  other  railroad 
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company,  with  the  necessary  tarn-outs,  sidings  and  switches  and  other  conven- 
iences in  furtherance  of  the  objects  of  its  connection.  And  every  company  whose 
railroad  is  or  shall  be  hereafter  intersected  by  any  new  railroad  shall  unite  with 
the  owners  of  such  new  railroad  in  forming  such  intersections  and  connections, 
and  grant  the  facilities  aforesaid  ;  and  if  the  two  corporations  cannot  agree  upon 
the  amount  of  compensation  to  be  made  therefor,  or  the  line  or  lines,  the  grade 
or  grades,  points  and  manner  of  such  crossing  and  connections,  the  same  shall  be 
aaeertained  and  determined  by  commissioners,  one  of  whom  must  be  a  practical 
civil  engineer,  to  be  appointed  by  the  courts,  as  is  provided  in  this  act  in  respect 
to  acquiring  title  to  real  estate;  and  said  commissioners  shall  have  full  power  to 
determine  whether  the  crossing  or  crossings  of  any  railroad  before  constructed 
shall  be  beneath,  at  or  above  the  existing  grade  of  any  such  liailroad,  and 
upon  the  route  designated  on  the  map  of  the  company  seeking  the  crossing  re- 
quired to  be  filled  by  section  twenty-two  of  this  act.  or  otherwise.  And  all  com- 
panies, as  aforesaid,  shall  receive  from  each  other  and  forward  to  their  destination 
all  goods,  merchandise  and  other  property  intended  for  points  on  their  respective 
roads  with  the  same  dispatch,  and  at  a  rate  of  freight  not  exceeding  the  local 
tariff  rate  charged  for  similar  goods,  merchandise  and  other  property  received  at 
and  forwarded  from  the  same  point  for  individual  and  other  corporations. 

This  section  seems  to  provide  the  means  of  determining  all  ques- 
tions involved  as  between  railroad  companies,  where  one  seeks  to 
carry  its  line  across  the  line  of  another.  Matter  nf  L,  S.  <&  M.  S. 
R,  R,  Co,,  89  N.  Y.  442 ;  followed  by  MaUer  of  N.  T.,  Lake  Erie 
&  TF.  R,  R.  Co,^  44  Hun,  216.  A  city  railroad  acquires  an  exclu- 
sive right  in  its  track.  No  other  company  can  be  authorized  to  use 
it  in  common  with  the  owners  of  the  franchise.  Brooklyn^  etc,  R, 
R.  Co.  V.  Brooklyn  City  R.  R.  Co,,  32  Barb.  358.  But  another 
company  may  be  authoiized  to  cross  its  track  or  to  construct  a  por- 
tion of  its  road  on  the  same  street,  Brooklyn,  etc,  R.  R,  Co.  v. 
Coney  Island,  etc,,  R,  T.  R.  Co,,  35  Barb.  364.  Where  two  com- 
panies obtain  the  right  to  lay  their  tracks  on  a  public  street,  the  one 
that  first  takes  possession  has  the  preference  as  to  location.  Dry 
Dock,  etc,,  R.  R.  Co,  v.  N.  Y.  cfe  II.  R.  R.  Co.,  54  Barb.  388.  As 
to  proper  averments  in  a  petition  under  this  subdivision,  see  Matter 
of  Boston,  etc.  J  R.  R.  Co.  v.  Troy  cfe  Boston  R.  R.  Co.,  58  How. 
167 ;  MaUer  of  Lockport,  etc.,  R.  It.  Co.,  77  N.  Y.  557.  The  pe- 
tition need  not  state  the  facts  required  where  it  is  sought  to  acquire 
land  under  section  14.  But  the  petition  must  allege  a  failure  to 
agree  by  the  two  companies,  and  when  that  allegation  is  denied  the 
burden  of  proof  is  on  the  petitioner  as  to  that  fact,  and  such  failure 
to  agree,  and  an  effort  in  good  faith  to  agree,  is  a  condition  prece- 
dent to  the  proceeding.  Matter  of  Lockwood  &  Buffalo  R.  R.  Co., 
77  N.  Y.  557 ;  reversing  15  Hun,  365  ;  Matter  of  Boston,  Hoosac, 
etc.,  R.  R.  Co.,  79  N.  Y.  70.  An  express  vote  of  the  directors  of 
the  company  is  not  necessary  to  show  a  failure  to  agree  with  refer- 
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ence  to  the  proposed  crossings,  it  appearing  tliat  the  president  of 
one  of  the  companies  had  refused  to  agree.  Matter  of  Cortland^ 
etc,,  H.  R.  Co.y  31  Hnn,  72 ;  aflBrmed  without  opinion,  95  N.  T.  663. 

The  Genenil  Railroad  Act  authorizes  more  than  one  crossing  by  a 
railroad  company  of  the  track  of  another  road,  and  the  fact  that  the 
road  of  the  petitioner's  company  at  some  points  is  parallel  with  the 
road  sought  to  be  crossed  does  not  exclude  said  company  from  the 
provisions  of  the  act.  Matter  of  Boston,  Iloosac  jT.  <&  TF.  R,  R, 
Co,,  79  N.  T.  64.  It  seems  the  act  does  not  authorize  the  in- 
vasion of  lands  or  buildings  already  appropriated  to  railroad  uses 
which  in  their  nature  require  an  exclusive  occupation,  or  which 
would  be  materially  impaired  by  subjecting  the  land  to  a  new 
use.  Id.  The  commissioners  should  determine  not  only  the  physi- 
cal means  and  conditions  of  crossing,  but  also  such  necessary  re- 
quirements or  provisions  in  the  manner  of  crossing  as  would  ordi- 
narily be  made  under  the  circumstances  by  the  parties  vrith  due 
regard  to  public  safety.  Matter  of  Lockport,  etc.,  R,  R.  Cb.,  19 
Hun,  38.  It  is  proper  for  the  commissioners  to  consider,  in  their 
estimate  of  damages,  not  only  the  actual  value  of  the  land  taken  by 
the  intersecting  road,  and  the  damages  from  cutting  the  rails,  but 
also  the  increased  expense  in  operating  the  road  so  intersected.    Id. 

The  commissioners  have  no  power  to  change  the  place  of  crossing, 
to  regulate  the  rate  of  speed  thereat,  or  to  review  any  fact  upon 
which  the  order  appointing  them  was  based.  Matter  of  Central 
R.  R.  Co.  of  Long  Island,  1  T.  &  C.  419.  But  in  Matter  of  Le- 
high Valley  R,  R,,  93  N.  Y.  639,  it  is  held  that  the  question  as  to 
the  point  at  which  one  railroad  shall  intersect  another  may  be  tried 
before  the  commissioners,  and  is  reviewable.  Commissioners  ap- 
pointed to  examine  the  proposed  route  have  no  power  to  determine 
the  grade  at  which  such  route  shall  cross  the  track  of  another  com- 
pany ;  that  is  the  province  of  commissioners  appointed  under  this 
subdivision  of  section  28.  Matter  of  Application  of  N,  T'.,  Lake 
Erie  &  W.  R.  R.  Co.,  99  N.  Y.  388.  It  seems  that  a  receiver  of 
a  railroad  company  has  not  the  power  without  the  order  of  the  court 
to  grant  to  another  railroad  the  privilege  of  crossing  the  railroad  he 
represents  at  a  different  grade.  Ilowlett  v.  N.  Y.,  JF.  S.  &  B.  B,  R* 
Co.,  14  Abb  N.  C.  328.  -  Where  a  portion  of  the  report  of  the  com- 
missioners was  indefinite,  it  was  set  aside  on  that  ground.  Matter 
of  N,  Y,,  L.  &  W,  R.  R,  Co.,  35  Hun,  232. 

Appeals, —  Where  no  objection  was  made  to  a  petition  and  it  was 
answered  on  the  merits,  it  was  held  too  late  to  raise  the  objection 
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that  it  was  not  properly  verified  in  Court  of  Appeals ;  by  omitting 
to  object,  the  defect  was  waived,  it  not  being  jurisdictional.  Mat- 
tel^ of  Boston  &  Hoosac  T.  &  W.  R.  R.  Co.,  79  N.  Y.  64.  The 
question  of  tlie  point  of  crossing  may  be  tried  before  the  commia- 
sionera,  and  is  the  subject  of  review.  Matter  of  Lehigh  VaUey  R. 
R.  Co,j  93  N".  Y.  639.  Where  a  report  and  order  prescribed  the 
terms  and  conditions  of  the  crossing  and  determined  the  entire  con- 
troversy., giving  benefits  to  one  of  the  companies,  such  company 
could  not  appeal  from  a  portion  of  the  report,  so  long  as  the  bene- 
fits of  the  remainder  thereof  were  retained.  Matter  of  N.  Y*j  Z. 
<£?  W.  R.  R.  Co.,  44  Hun,  275. 

Precedent  for  Petition, 


Jq  the  Matter  of  Proceedings  by  the 
Hoston.  Hoosac  Tunnel  and  Western 
Railway  Company  to  acquire  certain 
crossing  of  the  railroad  of  the  Troy 
and  Boston  Railroad  Company. 


To  the  Hojiorable,  the  Supreme  Court  of  the  State  of  New  York  : 

Tho  petition  of  the  Boston,  Hoosac  Tunnel  and  Western  Railway 
Company  respectfully  shows  to  this  court  that  your  petitioner  is  a 
corporation  duly  formed,  organized,  and  incorporated  under  and  in 
pursuance  of  the  act  entitled  **  An  ac^  to  authorize  the  formation  of 
railroad  corporations,  and  to  regulate  the  same,"  passed  April  2,  1850, 
and  the  several  acts  amendatory  thereof  and  supplemental  thereto; 
that  the  articles  of  association  of  your  petitioner,  as  such  corporation, 
were  duly  filed  in  the  office  of  the  secretary  of  State  on  the  16th  day 
of  February,  in  the  year  1877;  that  said  company  was  formed  for  the 
purpose  of  constructing,  maintaining,  and  operating  a  railroad  for 
public  use  in  the  conveyance  of  persons  and  property  from  the  Troy 
and  Greenfield  railroad,  and  from  the  eastern  boundary  line  of  the 
State  of  New  York,  in  the  county  of  Rensselaer,  tlience  to  Lake  On- 
tario, and  was  to  be  of  the  length  of  one  hundred  and  fifty-six  miles. 

That  your  petitioner  has  caused  the  line  of  route  of  the  stiid  pro- 
posed railway,  by  said  articles  of  association,  to  be  constructed,  to  be 
surveyed,  and  maps,  profiles  and  surveys  thereof,  to  be  made  by,  and 
on  which  said  route  or  line  is  designated,  and  that  it  has  located  its 
said  road  according  to  such  survey,  and  has  duly  filed  in  tho  office  of 
each  and  every  of  the  clerks  of  the  said  counties,  severally,  through 
or  into  which  their  said  road  is  to  be  constructed,  certificates  of  such 
location,  signed  by  a  majority  of  the  directors  of  said  company,  and 
has  also  duly  made  maps  and  profiles  of  the  routes  intended  to  be 
adopted  by  said  company,  in  the  county  of  Rensselaer,  duly  certified 
by  the  president  and  chief  engineer  of  said  company,  and  duly  filed 
the  same  in  the  office  of  the  clerk  of  said  county  of  Rensselaer, 
and  the  following  certificates  show  the  respective  dates  of  filing  the 
same. 

That  it  is  the  intention  of  your  petitioner,  in  good  faith,  to  con- 
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strnct,  fiuish,  aud  maintain  a  railroad  from  said  Troy  and  Greenfield 
road,  and  from  the  eastern  boundary  line  of  the  State  of  New  York, 
through  parts  of  the  counties  of  Rensselaer,  Washington,  Saratoga 
and  Schenectady,  to  the  western  terminus  of  their  said  road,  and  that 
the  distance  between  said  east  line  aforesaid,  of  the  said  State  of  New 
York,  and  the  said  western  terminus  of  their  said  road  proposed  to 
be  constructed  by  your  petitioners,  is  not  more  than  one  hundred  and 
fifty-six  miles.  That  at  least  $10,000  for  every  mile  of  said  railroad 
proposed  to  be  constructed  by  your  petitioners,  as  aforesaid,  has  been 
in  good  faith  subscribed  to  its  capital  stock,  and  at  least  tea  per  cent 
thereof  actually  paid  in  cash  thereon. 

That  the  lands,  crossings  and  intersections  hereinafter  described,  of 
the  railway  of  your  petitioners,  of  and  with  the  railroad  of  the  Troy 
and  Boston  Railroad  Company,  located  in  the  county  of  Rensselaer, 
are  required  for  the  purpose  of  constructing  and  operating  said  pro- 
posed railroad,  and  are  embraced  within  the  said  profiles,  maps  and 
surveys  thereof,  and  said  route  through  the  county  of  Rensselaer,  and 
said  crossings  and  intersections  are  correctly  delineated  upon  the  maps 
hereinbefore  referred  to,  and  the  profiles  accompan}dng  the  same  so 
filed  as  aforesaid,  and  that  more  than  fifteen  days  have  elapsed  since 
service  of  notice  of  the  location  of  your  petitioner's  railway  over  said 
lands  and  over  and  under  said  road  was  severally  served  on  the  occa- 
pants  of  all  the  lands  and  railroad  hereinafter  described,  for  said 
lauds,  crossings  and  intersections,  including  the  said  Troy  and  Boston 
Riiilroad  Company;  and  that  no  application  was  made  by  any  person 
or  party  served  within  said  time  to  change  such  location.  (Here  in- 
sert description  and  map.) 

The  width  proposed  to  be  taken  for  the  above  crossing  and  inter- 
section is  twenty-six  feet,  or  thirteen  feet  in  the  clear  on  each  side 
of  the  center  line  above  described,  under  the  tracks  of,  and  through 
•the  right  of  way  of  the  said  Troy  and  Boston  Railroad  Company,  wiih 
such  additional  width  as  may  be  necessary  to  construct  the  masonry 
of  the  crossing,  as  well  under  said  tracks  as  through  the  right  of  way 
of  said  company.  The  said  land,  crossing,  and  intersection  proposed 
to  be  taken  are  described  in  the  diagram  annexed.  And  in  pursuance 
of  the  statute,  the  said  petitioners  offer  for  the  lands  aforesaid,  or  the 
use  thereof,  and  for  the  purposes  aforesaid,  and  for  said  crossings  and 
intersections  aforesaid,  tlie  sum  of  $500. 

And  your  petitioner  further  shows  on  information  and  belief  that  it 
has  been  unable  to  acquire  the  crossings  and  intersections  aforesfiid, 
or  the  lands  required  therefor,  or  the  use  thereof  for  the  same  from 
the  said  Troy  and  Boston  Railroad  Company;  that  the  said  Troy  and 
Boston  Railroiid  Company  has  refused  to  allow  the  taking  or  use  of 
said  lands  therefor,  or  to  unite  with  your  petitioner  in  forming  such 
intersections  or  crossings,  or  grant  the  necessary  facilities  therefor,  or 
agree  with  your  petitioner  upon  the  amount  of  compensation  to  be 
miide  therefor,  or  on  the  points  and  manner,  of  such  crossings,  or 
agree  with  it,  or  any,  or  either  of  said  matters;  that  your  petitioner 
has  in  good  faith  applied  to  said  Troy  and  Boston  Railroad  Compauy 
for  said  crossings  and  intersections,  and  the  land  or  use  thereof  re- 
quired therefor,  and  endeavored  to  agree  on  the  compensation  to  be 
made  therefor,  and  on  the  points  and  manner  of  such  crossings  and 
intersections,  and  that  an  agreement  thereon  and  therefor  cannot  be 
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obtained  with^  and  has  been  refased  by  said  Troy  and  Boston  Bailroad 
Company. 

And  your  petitioner  further  shows  that  it  is  the  intention  of  your 
petitioner  to  cross  and  intersect  its  railway  with  the  railroad  con- 
structed and  in  operation  upon^  and  at  the  place  aforesaid  by  the  said 
Troi|r  and  Boston  Kailroad  Company,  and  construct  the  necessary  con- 
veniences and  facilities  in  furtherance  of  such  crossings  and  intersec- 
tions; that  it  has  in  good  faith  applied  to  the  said  Troy  and  Boston 
Railroad  Company  to  unite  with  your  petitioner  in  such  crossings  and 
intersections,  and  to  grant  the  facilities  requisite  and  necessary  there- 
for, and  that  your  petitioner  and  the  Troy  and  Boston  Railroad  Com- 
pany cannot  agree  upon  the  amount  of  compensation  to  be  made 
therefor,  or  on  the  points  and  manner  of  such  crossings  and  intersec- 
tions, or  either  of  them;  that  it  has  in  good  faith  endeavored  to  a^ree 
on  such  compensation,  and  the  points  and  manner  of  such  crossings 
and  intersections  with  the  said  Iroj  and  Boston  Railroad  Company, 
and  thereby  obtain  said  land,  crossing  and  intersections,  and  has  not 
been  able  to  do  so  by  means  of  the  disagreement  aforesaid,  and  the 
refusal  of  said  company  to  agree  thereon  and  thereto. 

And  your  petitioner  further  states  on  information  and  belief  that 
the  names  and  places  of  residence  of  the  only  persons  or  corporations 
who  own,  or  have,  or  claim  to  own  or  have  "any  estate  or  interest  in 
said  lands  covered  by,  or  necessary  for  said  crossings  or  intersections, 
is  the  Troy  and  Boston  Railroad  Company,  whose  principal  office  and 
place  of  business  is  in  the  city  of  Troy  in  said  county. 

And  your  petitioner,  with  a  view  of  acquiring  the  right  to  construct, 
maintain  and  operate  said  crossing  and  intersections  with  the  lands 
necessary  and  requisite  therefor,  prays  for  the  appointment  of  three 
disinterested  persons  who  reside  in  said  county  oi  Rensselaer,  or  in  a 
county  adjoining,  to  ascertain  and  determine  the  points  and  manner 
of  such  crossings  and  intersections,  and  the  compensation  to  be  made 
to  the  said  Troy  and  Boston  Railroad  Company  on  the  taking  thereof, 
and  of  the  lands  necessary  therefor,  or  the  use  thereof  as  aforesaid, 
pursuant  to  the  provisions  of  the  said  act,  and  for  such  further  or 
other  order  in  the  premises  as  the  said  court  may  deem  proper  to  grant. 
Boston,  Hoosao  Tunnel  and  Western  Railroad  Co., 

By  E.  W,  Paige,  its  Attorney. 

{Add  verification  by  officer  of  company.) 

Form  for  Notice. 
{Title  as  in  petition  in  full,) 
To  the  Troy  and  Boston  Railroad  Company : 

You  will  take  notice  that  the  foregoing  petition  will  be  presented 
to  the  Supreme  Court,  at  a  Special  Term  thereof  to  be  held  at  the 
Supreme  Court  Chambers,  in  the  City  Hall,  in  the  city  of  Albany,  on 
the  22d  day  of  March  instant,  at  the  opening  of  the  court  on  that 
day  at  ten  o'clock,  a.  m.,  or  as  soon  thereafter  as  counsel  can  be  heard, 
and  that  a  motion  will  then  and  there  be  made  that  the  prayer  of 
such  petition  be  granted. 

Dated  Salem,  Washington  Co.,  N.  Y.,  March  7,  1879. 

E.  W.  Paige, 
AtVy  for  Boston^  Hoosac  Tunnel  &  Western  Railroad  Company, 
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Precedent  far  Order. 

{Caption  usual  form.) 
{Title  as  above.) 

On  reading  and  filing  the  petition  duly  verified  of  the  above-named 
the  Boston,  Hoosac  Tunnel  and  Western  Railroad  Company,  praying 
for  the  appointment  of  three  disinterested  persons  residing  in' the 
county  of  Rensselaer,  or  in  a  county  adjoinmg,  as  commissioners  to 
ascertain  and  determine  the  points  and  manner  of  the  crossing  and 
intersections  hereinafter  described,  and  the  compensation  to  be  made 
to  the  said  Troy  and  Boston  Railroad  Company  on  the  taking  thereof, 
and  of  the  lands  necessary  for  the  use  thereof,  situated  in  the 
town  of  Hoosick,  in  said  county  of  Rensselaer,  and  hereinafter  more 
particularly  described,  and  stating  among  other  things  that  said  cross- 
ings and  intersections  are  required  for  the  purpose  of  its  incorporation, 
and  that  it  has  not  been  able  to  acquire  the  same,  and  the  reason  of 
such  inability  being  therein  stated.  And  upon  reading  and  filing  due 
proof  of  service  of  a  copy  of  said  petition  with  notice  appended 
thereto,  directed  to  the  said  Troy  and  Boston  Railroad  Company  more 
than  ten  days  since,  that  an  application  would  be  made  to  this  court 
for  an  order  granting  the  prayer  of  such  petition,  or  for  such  other 
further  relief  as  to  the  court  should  seem  meet:  Now,  on  motion  of 
Mr.  E.  W.  Paige,  of  counsel  for  said  railroad  company,  after  hearing 
Mr.  Esek  Cowen  for  said  Troy  and  Boston  Railroad  Company,  and 
after  duly  hearing  and  considering  the  proofs  and  allegations  thereon 
made,  including  the  maps  filed  by  tne  petitioners  in  Rensseljier  county 
clerk's  office  and  described  in  the  petition,  and  it  appearing  to  the 
court  that  no  sufficient  cause  is  shown  against  granting  the  prayer  of 
said  petition;  it  is 

Ordered,  that  Henry  R.  Pierson,  Charles  Hilton  and  Selden  E. 
Marvin,  all  of  the  city  of  Albany,  be  and  they  hereby  are  appointed 
commissioners  to  ascertain  and  determine  the  points  and  manner  of 
the  crossings  and  intersections  hereinafter  described,  and  the  com- 
pensation to  be  made  to  the  said  Troy  and  Boston  Railroad  Company 
on  the  taking  thereof  and  of  the  lands  necessary  therefor,  or  for  the 
maintenance,  use  and  protection  of  the  petitioner's  railway  at  such 
crossings  and  intersections,  with  that  of  said  respondents'  company  at 
said  points  in  said  town  of  Hoosick,  in  the  county  of  Renssehier,  for 
the  purposes  of  said  company,  and  said  commissioners  are  hereby 
vested  with  all  the  powers  and  charged  with  all  the  duties  specified  in 
the  statute  in  such  case  made  and  provided,  or  necessary  or  required 
to  execute  this  order.     And  it  is  further 

Ordered,  That  tiie  first  meeting  of  said  commissioners  be  held  at 
the  court-house  in  the  city  of  Troj,  in  said  county  of  Rensselaer, 
on  the  1st  day  of  July,  1879,  at  ten  o'clock,  a.  m.  (Here  insert  de- 
scription and  map.) 

This  order  is  without  prejudice  to  the  right  of  the  Troy  and  Boston 
Railroad  Company  to  raise  any  objection  on  the  coming  in  of  the 
report  to  tiie  right  to  cross,  which  could  have  been  raised  preliminary 
to  the  granting  of  this  order. 

Enter  in  Rensselaer  county.  T.  R.  Wbstbbook. 
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CHAPTER    XXVIII. 

GENERAL  PROVISIONS  RELATING  TO  SPECIAL  PROCEEDINGS. 

The  following  provisions  of  the  Code,  scattered  through  the  vari- 
ous chapters  and  titles,  are  here  grouped  for  convenience  of  refer- 
ence in  the  order  in  which  they  appear  therein,  with  other  matters. 
In  some  instances  only  the  section  is  designated,  without  being 
quoted  ;  in  others  the  section  is  given  in  full.  As  to  power  and  ju- 
risdiction of  County  Courts  and  Superior  City  Courts  in  special  pro- 
ceedings, see  Code  of  Civil  Procedure,  §  340,  subd.  4 ;  §  263,  subd.  9. 
As  to  powers  of  Supreme  Court,  see  §  217. 

§  26.  [Amended,  1877.]  No  discontinuance  by  reason  ofuMcancy,  etc. —  An  action 
or  special  proceeding,  civil  or  criminal,  in  a  court  of  record  is  not  discontinued  by 
a  vacancy  or  change  in  the  judges  of  the  court,  or  by  the  re-election  or  reappoint- 
ment of  a  judge;  but  it  must  be  continued,  heard  and  determined  by  the  court  as 
constituted  at  the  time  of  the  hearing  or  determination.  After  a  judge  is  out  of 
office  he  may  settle  a  case  or  exceptions,  or  make  any  return  of  proceedings  had 
before  him  while  he  was  in  office,  and  may  be  compelled  so  to  do  by  the  court  in 
which  the  action  or  special  proceeding  is  pending. 

The  trial  of  an  action  was  commenced  before  Mr.  Justice  Pratt 
on  October  7,  1877,  and  continned  until  January  26,  1878,  testi- 
mony being  taken  at  various  intermediate  dates.  The  term  of  office 
of  Mr.  Justice  Pmtt  expired  December  31,  1877,  but  having  been 
re-elected  he  commenced  a  new  term  January  31,  1878.  No  objec- 
tion was  made  to  proceeding  with  the  trial  by  any  of  the  parties  at 
the  time.  Heldy  that  no  objection  to  the  regularity  of  the  proceed- 
ings could  be  raised  after  judgment  therein.  ICelly  v.  Ohrisial,  16 
Hun,  242;  affirmed,  without  passing  on  this  point,  81  N.  Y.  619. 

§  26.  In  New  York  one  judge  may  continue  proceedings  begitn  before  another. — 
In  the  city  and  county  of  New  York,  a  special  proceeding  instituted  before  a 
judge  of  a  court  of  record,  or  a  proceeding  commenced  before  a  judge  of  the 
court,  out  of  court,  in  an  action  or  special  proceeding  pending  in  a  court  of  rec- 
ord, may  be  continued  from  time  to  time  before  one  or  more  other  judges  of  the 
same  court,  with  like  effect  as  if  it  had  been  instituted  or  commenced  before  the 
judge  who  last  hears  the  same. 

It  was  held,  of  a  similar  provision  under  the  old  Code,  in  Supe- 
rior Court,  that  proceeding  commenced  in  the  first  judicial  district 
by  any  judge  competent  to  institute  it  therein,  might  be  continued  in 
such  district  before  any  other  judge  competent  to  have  commenced 
it.     Dresser  v.  Van  Pelt^  15  How.  19;  S.  C,  6  Duer,  687. 

The  application  of  a  sheriff  to  fix  the  fees  in  an  attachment  case 

is  a  continuation  of  the  attachment  proceeding,  and  the  hearing 
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coald)  in  New  York  city,  be  had  before  a  jndge  other  than  the  one 
who  issaed  the  attachment,  by  virtue  of  this  provision.  Woodruff 
V.  Imperial  Fire  Insaranne  Co.^  90  N.  Y.  521. 

g  87.  TriaU  eUeuhere  than  at  court-house, —  Tlie  parties  to  an  action  or  special 
proceeding  pending  in  a  court  of  record  ma7,  with  the  consent  of  the  judge  who 
is  to  trj  or  hear  it,  without  a  jury,  stipulate  in  writing  that  it  shall  be  tried  or 
heard  and  determined  elsewhere  than  at  the  court-house.  The  stipulation  most 
specify  the  place  of  trial  or  hearing,  and  must  be  filed  in  the  office  of  the  clerk; 
and  the  trial  or  hearing  must  be  brought  on  upon  the  usual  notice,  unless  other- 
wise provided  in  the  stipulation. 

Contested  motions  requiring  notice  cannot  be  heard  at  a  Special 
Term  adjourned  by  the  justice  holding  it  to  his  chambers,  unlesfi  by 
consent  of  all  the  parties.  The  section  is  a  substitute  for  section  41, 
chapter  470,  Laws  of  1847.     Matter  of  Wadley,  29  Hun,  12. 

§  44.  Process  and  proceedings  remain  valid. —  When  a  term  of  court  fails  or  is 
adjourned,  or  the  time  or  place  of  holding  the  same  is  changed,  as  prescribed  in 
this  chapter,  an  action,  special  proceeding,  writ,  process,  recognizance,  or  other 
proceeding,  civil  or  criminal,  returnable  or  to  be  heard  or  tried  at  that  term,  is 
not  abated,  discontinued,  or  rendered  void  thereby;  but  all  persons  are  bound  to 
appear,  and  all  proceedings  must  he  had  at  the  time  and  place  to  which  the  term 
is  adjourned  or  changed,  or,  if  it  fails,  at  the  next  term,  with  like  effect  as  if  the 
term  was  held  as  originally  appointed. 

The  language  of  this  section  is  construed  in  People  v.  Swales,  33 
Ilun,  208. 

§  52.  Substitution  of  an  officer  in  a  special  proceeding. —  In  case  of  the  death, 
sickness,  resignation,  removal  from  office,  absence  from  the  county,  or  other  disa- 
bility of  an  officer  before  whom  a  special  proceeding  has  been  instituted,  where 
no  express  provision  is  made  by  law  for  the  continuance  thereof,  it  may  be  con- 
tinued before  the  officer's  successor  or  any  other  officer  residing  in  the  same 
county  before  whom  it  might  have  been  originally  instituted;  or,  if  there  is  no 
such  officer  in  the  same  county,  before  an  officer  in  an  adjoining  county  who 
would  originally  have  had  jurisdiction  of  the  subject-matter  if  it  had  occurred 
or  existed  in  the  latter  county. 

See  Gamman  v.  Berry,  34  Hun,  138. 

§  53.  Proceedings  before  svbsiituted  officer.  —  At  the  time  and  place  specified  in 
a  notice  or  order  for  a  party  to  appear,  or  for  any  other  proceeding  to  be  taken, 
or  at  the  time  and  place  specified  in  the  notice  to  be  given,  as  prescribed  in  this 
section,  the  officer  substituted  as  prescribed  in  the  last  section,  or  in  any  other 
provision  of  law,  to  continue  a  special  proceeding  instituted  before  another,  may 
act  with  respect  to  the  special  proceeding,  as  if  it  had  been  originally  instituted 
before  him.  But  a  proceeding  sliall  not  be  taken  before  a  substituted  officer,  at 
a  time  or  place  other  than  that  specified  in  the  original  notice  or  order  until  no- 
tice of  the  substitution,  and  of  the  time  and  place  appointed  for  the  proceeding 
to  be  taken,  has  been  given,  either  by  personal  service  or  by  publication,  in  such 
manner  and  for  such  time  as  the  substituted  officer  directs,  to  each  party  who 
may  be  effected  [affected]  thereby,  and  who  has  not  appeared  before  either  officer. 
Where,  after  a  hearing  has  been  commenced,  it  is  adjourned  to  the  next  judicial 
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day,  each  day  to  which  it  is  so  adjourned,  is  regarded,  for  the  purposes  of  this 
section,  as  the  day  specified  in  the  original  notice  or  order,  or  in  the  notice  to  ap- 
pear before  the  substituted  officer,  as  the  case  requires. 

§  268.  Jurisdiction  in  special  proceedings  otU  of  court.  — Each  judge  of  a  supe- 
rior city  court  also  possesses  the  same  power  and  authority,  in  a  special  proceed- 
ing, which  can  be  lawfully  instituted  before  him,  out  of  court,  which  a  justice  of 
the  Supreme  Court  possesses  in  a  like  special  proceeding,  instituted  before  hiih.  iu 
like  manner. 

§  393.  Jurisdiction  in  special  proceedings  in  city  of  Buffalo.  —  The  court  also 
possesses  and  exercises,  within  the  city  of  Buffalo,  in  any  matter  which  arises,  or 
the  subject  whereof  is  located  or  situated  within  that  city,  jurisdiction,  power 
and  authority,  concurrent  and  co-extensive  with  those  conferred  upon  the  Su- 
preme Court,  in  a  like  case,  by  any  statutory  provision. 

See,  also,  section  292,  subd.  4,  as  to  jurisdiction  in  proceedings 
against  city  of  Buffalo. 

§  842.  [Amended,  1877.]  Proceedings  if  county  judge  disqualified  or  incapable 
of  acting.  —  If  the  county  judge  is,  for  any  cause,  incapable  to  act  in  an  action  or 
special  proceeding,  pending  in  the  County  Court,  or  before  him,  he  must  make, 
and  file  in  the  office  of  the  clerk,  a  certificate  of  the  fact;  and  thereupon  the 
special  county  judge,  if  any,  and  if  not  disqualified,  must  act  as  county  judge  iu 
that  action  or  special  proceeding.  Upon  the  filing  of  the  certificate,  where  there 
is  no  special  county  judge,  or  the  special  county  judge  is  disqualified,  the  action 
or  8]>ecial  proceeding  is  removed  to  the  Supreme  Court,  if  it  is  then  pending  in 
the  County  Court;  if  it  is  .x)ending  before  the  county  judge,  it  may  be  continued 
before  any  justice  of  the  Supreme  Court  within  the  same  judicial  district.  The 
Supreme  Court,  upon  the  application  of  either  party,  made  upon  notice,  and  upon 
proof  that  the  county  judge  is  incapable  to  act  in  an  action  or  special  proceeding 
pending  in  the  County  Court,  may,  and  if  the  special  county  judge  is  also  inca- 
pable to  act,  must,  make  an  order  removing  it  to  the  Supreme  Court.  Thereupon 
the  subsequent  proceedings  in  the  Supreme  Court  must  be  the  same  as  if  it  had 
originally  been  brought  in  that  court,  except  that  an  objection  to  the  jurisdiction 
may  be  taken,  which  might  have  been  taken  in  the  County  Court. 

Wliere  a  special  proceeding  is  pending  before  a  county  court,  the 
county  judge  whereof  is  disqualified  from  acting,  he  cannot  make 
an  order  directing  it  to  be  heard  before  a  justice  of  tlie  Supreme 
Court,  but  should  make  and  file  with  the  county  clerk  a  certificate 
of  disqualification.  A  proceeding  pending  in  a  County  Court  cannot 
be  continued  before  a  justice  of  the  Supreme  Court,  but  must  be 
removed  into  the  Supreme  Court.  Matter  of  YiUage  of  lihineheck^ 
19  Ilun,  346.  It  was  held  before  the  Code  that  where  a  connty 
judge  was  interested,  ho  might  request  another  county  judge  to  hold 
the  court.  Matter  of  liyer^^  10  Hun,  93.  The  language  of  lliis 
section  seems  to  bo  mandatory. 

g  348.  Powers  of  County  Court  and  judge. —  Where  a  County  Court  has  juris- 
diction of  an  action  or  a  special  proceeding,  it  possesses  the  same  jurisdiction, 
power  and  authority  in  and  over  the  same,  and  in  the  course  of  the  proceedings 
therein,  which  the  Supreme  Court  possesses  in  a  like  case;  and  it  may  render  any 
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judgment,  or  grant  either  part^  any  relief,  wliich  the  Supreme  Court  might 
render  or  grant  in  a  like  case,  and  may  enforce  its  mandates  in  like  manner  u 
the  Supreme  Ck>urt.  And  the  county  judge  possesses  the  same  power  and  au- 
thority, in  the  action  or  special  proceeding,  which  a  justice  of  the  Supreme  Court 
possesses,  in  a  like  action  or  special  proceeding,  brought  in  the  Supreme  Court 
g  414.  Cases  to  which  Statute  of  Limitations  applies,  —  The  provisions  of  this 
chapter  apply,  and  constitute  the  only  rules  of  limitation  applicable,  to  a  civil 
action  or  special  proceeding,  except  in  one  of  the  following  cases: 

1.  A  case,  where  a  different  limitation  is  specially  prescribed  by  law,  or  a 
shorter  limitation  is  prescrilied  by  the  written  contract  of  the  parties. 

2.  A  cause  of  action  or  a  defense  which  accrued  before  the  first  day  of  July, 
eighteen  hundred  and  forty-eight.  The  statutes  then  in  force  govern,  with  re- 
spect to  such  a  cause  of  action  or  defense. 

8.  A  case,  not  included  in  the  last  subdivision,  in  which  a  person  is  entitled, 
when  this  act  takes  effect,  to  commence  an  action,  or  to  institute  a  special  pro- 
ceeding, or  to  take  any  proceeding  therein,  or  to  pursue  a  remedy  upon  a  judg- 
ment, where  he  commences,  institutes,  or  otherwise  resorts  to  the  same,  before 
the  expiration  of  two  years  after  this  act  takes  effect;  in  either  of  which  cases 
the  provisions  of  law  applicable  thereto,  immediately  before  this  act  takes  effect, 
continue  to  be  so  applicable,  notwithstanding  the  repeal  thereof. 

4.  A  case,  where  the  time  to  commence  an  action  has  expired,  when  this  act 
takes  effect. 

The  word  ''action,"  contained  in  this  chapter,  is  to  be  construed,  when  it  is 
necessary  so  to  do,  as  including  a  special  proceeding,  or  any  proceeding  therein, 
or  in  an  action. 

§  433.  Pro^oisions  as  to  service  of  summons  apply  to  special  proceedings. —  The 
provisions  of  this  article,  relating  to  the  mode  of  service  of  a  summons,  apply 
likewise  to  the  service  of  any  process  or  other  paper,  whereby  a  special  proceed- 
ing is  commenced  in  a  court,  or  before  an  officer,  except  a  proceeding  to  punish 
for  contempt,  and  except  where  special  provisions  for  the  service  thereof  is  other- 
wise made  by  law. 

§  716.  Certain  receivers  may  hold  real  property. —  A  receiver,  appointed  by  or 
pursuant  to  an  order  or  a  judgment,  in  an  action  in  the  Supreme  Court,  a  Superior 
City  Court,  or  a  County  Court,  or  in  a  special  proceeding  for  the  voluntary  disso- 
lution of  a  corporation,  may  take  and  hold  real  property,  upon  such  trusts  and 
for  such  purposes  as  the  court  directs,  subject  to  the  direction  of  the  court,  from 
time  to  time,  respecting  the  disposition  thereof. 

§  815.  Undertaking^  etc.,  not  affected  by  change  of  parties. —  A  bond  or  under- 
taking, given  in  an  action  or  special  proceeding,  as  prescribed  in  this  act,  contin* 
ues  in  force,  after  the  substitution  of  a  new  party  in  place  of  an  original  party,  or 
any  other  change  of  parties;  and  has  thereafter  the  same  force  and  effect,  as  if 
then  given  anew,  in  conformity  to  the  change  of  parties. 

§  825.  Filing  papers  in  special  proceedings. — A  return  or  other  paper  in  a  spe- 
cial proceeding,  where  no  other  disposition  thereof  is  prescribed  by  law,  must  be 
filed,  and  an  order  therein  must  be  entered,  with  the  clerk  of  the  county  in  which 
the  special  proceeding  is  taken,  if  it  is  before  a  county  officer,  or  a  judge  of  a 
court  established  in  a  city;  if  before  a  justice  of  the  Supreme  Court,  with  the 
clerk  of  a  county  designated  by  the  justice;  or,  if  no  designation  is  made  by  him, 
of  a  county  where  one  of  the  parties  resides. 

^  860.  Witness  exempt  from  arrest,  —  A  person  duly  and  in  good  faith  sub- 
poenaed or  ordered  to  attend,  for  the  purpose  of  being  examined,  in  a  case  where 
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his  attendance  may  lawfully  be  enforced  by  attachment  or  by  commitment,  is 
privileged  from  arrest  in  a  civil  action  or  special  proceeding*  while  going  to,  re- 
maining at,  and  returning  from,  the  place  where  he  is  required  to  attend. 

A  resident  of  another  county  attending  in  New  York  city  as  a 
witnesd  may  be  served  with  a  summons  where  the  court  has  juris- 
diction of  the  cause  of  action  if  service  were  made  out  of  the  city. 
Sheldon  v.  Wakdy^  3  Law  Bull.  94. 

But  the  general  rule  is  that  a  party  attending  as  a  witness  is  ex- 
empt from  service  of  process.  Perm  v.  Randall^  3  Law  Bull.  6L 
The  rule  does  not,  however,  apply  to  a  resident  witness  as  to  process, 
although  it  does  as  to  arrest  as  to  non-resident« ;  they  are  exempt 
from  both.     Friahie  v.  Toung^  11  Hun,  474. 

§867.  [Amended,  1877  and  1879.]  Production,  etc,,  of  hooks  of  account. — A 
person  shall  not  be  compelled  to  produce,  upon  a  trial ,  or  hearing,  a  book  of  ac- 
count otherwise  than  by  an  order  requiring  him  to  produce  it,  or  a  subpoena 
duces  tecum.  Such  subpoena  niust  be  served  at  least  five  days  before  the  day 
when  he  is  required  to  attend.  At  any  time  after  service  of  such  a  subpoena,  or 
order,  the  witness  may  obtain  upon  such  a  notice  as  the  judge,  referee,  or  other 
officer  prescribes,  an  order  relieving  him  wholly  or  partly  from  the  obligations 
imposed  upon  him  by  the  subpoena,  or  the  order  for  production,  upon  such  terms 
as  justice  requires,  touching  the  inspection  of  the  book,  or  any  portion  thereof, 
or  taking  a  copy  thereof,  or  extracts  therefrom,  or  otherwise.  An  order  may  be 
made,  as  prescribed  in  this  section,  by  a  judge  of  the  court,  or  in  a  special  pro- 
ceeding pending  out  of  court  before  an  officer,  by  the  officer,  or,  in  either  case, 
by  a  referee  duly  appointed  in  the  cause,  and  authorized  to  hear  testimony.  A 
justice  of  the  peace,  or  other  judge  of  a  court  not  of  record,  may  make  such  an 
order  in  an  action  brought  in  his  court,  at  any  time  after  the  commencement 
thereof. 

In  case  of  an  oppressive  order  it  is  said  that  application  for  relief 
should  be  made  rather  to  the  court  which  made  the  order  than  to 
the  appellate  court.  In  re  Estate  of  Kelly ^  11  Week.  Di<?.  308. 
Sections  1195  to  1199  refer  to  penalties  for  non-attendance  of  jurors, 
the  manner  in  which  jurors  should  be  kept,  and  fines  for  delin- 
quencies in  special  proceedings. 

§1356.  [Amended,  1877.]  Appeal  from  order  made  in  the  same  court.  — An 
appeal  may  be  taken,  to  the  General  Term  of  the  Supreme  Court,  or  of  a  superior 
city  court,  from  an  order,  affecting  a  substantial  right,  made  in  a  special  proceed- 
ing, at  a  special  term  or  a  trial  term  of  the  same  court,  or,  in  the  Supreme  Court, 
at  a  term  of  a  circuit  court;  or  made  by  a  judge  of  the  same  court,  in  a  special 
proceeding  instituted  before  him,  pursuant  to  a  special  statutory  provision;  or  in- 
stituted before  another  judge,  and  transferred  to,  or  continued  before  him. 

This  section  regulates  appeals  in  special  proceedings.  Dickerman 
V.  Dickerman^  34  Hun,  585,  including  appeals  from  references  of 
disputed  claims  by  order  of  the  surrogate.  De  Nise  v.  De  Nise^  41 
Hun,  9.     Also  proceedings  to  punish  as  for  a  contempt  which  is 
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appealable  to  the  Court  of  Appeals.  People,  ex  rel,  Negus^  ▼. 
Dwyer^  90  N.  Y.  402.  An  appeal  from  an  order  confirming  the 
report  of  arbitrators  and  from  the  judgment  entered  thereon  must  be 
heard  upon  the  same  papers  as  were  before  the  court  at  the  time 
when  the  order  was  made  and  the  judgment  directed  from  which 
the  appeal  was  taken.  A  case  forms  no  part  of  the  papers,  and  none 
can  regularly  be  proposed  or  served  in  any  proceeding  taken  to  make 
or  review  an  application  concerning  an  award.  The  proceeding  pre- 
scribed by  the  Code  for  vacating  or  modifying  or  correcting  an 
award  is  a  motion,  and  the  papers  on  which  it  is  founded  must  ac- 
company the  notice  of  motion,  and  from  the  order  made  thereon  an 
appeal  may  be  taken  and  heard  on  the  same  papers  upon  which  ap- 
peal from  orders  are  heard  in  other  cases.  Matter  of  Poole  v. 
Johnson^  32  Hun,  216.  Such  an  order  can  only  be  reviewed  on 
appeal.  Matter  of  Livingston^  32  How.  20;  34  N.  Y.  555.  When, 
in  special  proceedings  in  courts,  or  before  officers  of  limited  juris- 
diction, they  are  required  to  ascertain  a  particular  fact  in  such  pro- 
ceedings, having  particular  qualifications,  or  occupying  some  peculiar 
relations  to  the  parties  or  subject-matter,  such  acts,  when  done,  are 
in  the  nature  of  adjudications,  which,  if  erroneous,  must  be  corrected 
by  a  direct  proceeding  for  that  purpose,  and  if  not  so  corrected,  the 
subsequent  proceedings  which  rest  upon  them  are  not  aflFected, 
however  erroneous  such  adjudications  may  be.  Porter  v.  Purdy^ 
29  N.  Y.  106. 

It  seems  that  the  distinction  between  proceedings  instituted  at 
Special  Term,  and  those  instituted  at  chambers  is  disregarded  in  the 
Code  of  Civil  Procedure  by  this  and  the  succeeding  section.  Mas- 
ter ofJeUer^  78  N.  Y.  601. 

§  1357.  \Amendedt  1877.]  Appeal  from  an  order  when  made  hy  another  court  or 
judge. — An  appeal  may  also  be  taken  to  the  Supreme  Court,  from  an  order,  affect- 
ing a  substantial  right,  made  by  a  court  of  record,  possessing  original  jurisdic- 
tion, or  a  judge  thereof,  in  a  special  proceeding  instituted  in  that  court,  or  before 
a  judge  thereof,  pursuant  to  a  special  statutory  provision;  or  instituted  before 
another  judge,  and  transferred  to,  or  continued  before,  the  judge  who  made  the 
final  order.  But  this  section  does  not  apply  to  a  case,  where  an  appeal  from  the 
order,  to  a  court,  other  than  the  Supreme  Court,  is  expressly  given  by  statute. 

An  order  of  a  county  judge  directing  a  further  assessment  to  be 
made  in  proceedings  instituted  for  the  drainage  of  swamps,  as  pro- 
vided by  chapter  608  of  Laws  of  1881,  is  final  and  conclusive,  and 
no  appeal  lies  therefrom  under  this  section  to  the  General  Term, 
either  on  questions  of  law  or  fact.  Matter  of  Swan^  33  Hun,  20i». 
But  an  order  made  by  a  county  judge  upon  an  application  for  the 
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refunding  of  a  tax  illegally  or  improperly  assessed,  or  levied,  is  an 
order  made  in  a  special  proceeding,  and  as  such  reviewable  upon 
appeal  to  the  General  Term  nnder  this  section.  Matter  of  Harris 
V.  Supervisors  of  Niagara^  33  Hun,  279.  This  section  has  no 
longer  any  application  to  bastardy  ]>roceedings  since  the  Code  of 
Criminal  Proeednre,  and  they  must  be  reviewed  by  certiorari  as 
thereby  provided.  People  v.  Carney^  29  Hun,  47.  Proceedings 
for  contempt  may  be  reviewed.  Negus  v.  Dwyer^  90  N.  Y.  402. 
If  respondents  in  a  Surrogate's  Court  desire  a  review,  they  should 
secure  a  return  by  the  surrogate  of  all  the  facts  and  evidence  upon 
which  the  claim  was  allowed.  So  held  under  old  Code.  Hannahs 
V.  Hannahs^  5  Hun,  644.  It  was  said  in  Matter  of  Kings  Bridge 
Road^  5  Hun,  146,  that  an  appeal  from  an  order  of  the  Special 
Term,  confirming  the  report  of  commissioners  of  estimate  and  as- 
sessment, brings  up  for  review  only  those  questions  which  were  dis- 
cussed below.  See,  also,  UavHand  v.  White^  7  How.  154.  But  in 
Matter  of  Petition  of  Livingston^  34  N.  Y.  555,  it  is  held  that  on 
an  appeal  from  an  order  in  a  special  proceeding,  it  is  in  the  power 
of  the  court  to  examine  the  whole  proceeding,  and  the  language  of 
the  section,  as  it  now  stands,  is  in  accordance  with  that  decision. 

§  1358.  [Amended,  1877.]  Preceding  order  maybe  reviewed. — Aji  appeal,  author- 
ized by  this  title,  brings  up  for  review,  any  preceding  order,  made  in  the  course  of 
the  special  proceeding,  involving  the  merits,  and  necessarily  affecting  the  final 
order  appealed  from,  which  is  specified  in  the  notice  of  appeal. 

That  an  intermediate  order  can  be  brought  up  for  review.  See 
N.  r.,  W.  S.  (6  B.  a.  R.  Co.  V.  Thanve,  1  How.  (N.  S.)  190. 

§  1350.  Limitation  of  time  to  appeal. — An  appeal,  authorized  by  this  title,  must 
be  taken  within  thirty  days  after  service  of  a  copy  of  the  final  order,  from  which 
it  is  taken,  with  a  written  notice  of  the  entry  thereof,  upon  the  appellant;  or,  if 
he  appeared,  upon  the  hearing,  by  an  attorney  at  law  or  an  attorney  in  fact,  upon 
the  person  who  so  appeared  for  him. 

§1960.  Stay;  hearing  of  appeal;  decUion  thereon, — ^The  provision  of  title 
fourth  of  this  chapter,  relating  to  perfecting  an  appeal  from  an  order,  taken  as 
therein  prescribed;  to  staying  the  execution  of  the  order  appealed  from;  to  hear- 
ing the  appeal;  and  to  the  entry  and  enforcement  of  the  order  made  upon  the 
appeal,  apply,  where  an  appeal  is  taken,  as  prescribed  in  this  title,  except  as 
otherwise  specially  prescribed  by  lAw. 

The  stay  can  only  be  by  order,  and  if  security  is  required,  the 
provisions  of  title  2,  chapter  12,  apply.  Eya/n  v.  Webby  39  Hun, 
436.  It  was  held  before  the  present  Oode  that  the  intention  of  the 
legislature  was  to  assimilate  appeals  in  special  proceedings  to  those 
from  judgments.  Rochester  Water  Works  v.  Wood^  60  Barb.  187 ; 
MatUr  of  Anderson^  60  N.  Y.  467. 
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§  1688.  When  special  proceeding  not  aUowdble, —  A  special  proceeding  to  recover 
real  property  eannot  be  taken,  except  in  a  case  specially  prescribed  by  law. 

§  1777.  Misnomer  of  corporation, —  In  an  action  or  special  proceeding,  broaght 
by  or  against  a  corporation,  the  defendant  is  deemed  to  have  waived  any  mistake 
in  the  statement  of  the  corporate  name,  unless  the  misnomer  is  pleaded  in  the  an- 
swer, or  other  pleading  in  the  defendant's  behalf. 

The  rule  previous  to  the  Code  was  that  in  a  suit  by  a  corporation 
the  defendant  could  take  advantage  of  the  misnomer  of  the  plaintiff 
only  by  plea  in  abatement,  and  by  pleading,  the  misnomer  may  be 
waived.  Trustees  of  the  Society  of  LitELe  Falls  v.  Tryon^  1  Den, 
451.  The  same  rule  was  held  in  Whittlesey  v.  Frantz^  74  N.  Y. 
456. 

§  1814.  Action  by  or  against  execittors,  etc.,  to  be  in  representative  capacity. — Ao 
action  or  special  proceeding,  hereafter  commenced  by  an  ezecator  or  adminis- 
trator, upon  a  cause  of  action,  belonging  to  him  in  his  representative  capacity,  or 
an  action  or  special  proceeding,  hereafter  commenced  against  him,  except  where 
it  is  brought  to  charge  him  personally,  must  be  brought  by  or  against  him  in  hia 
representative  capacity.  A  judgment,  in  an  action  hereafter  commenced,  recov- 
ered agalDst  an  executor  or  administrator,  without  describing  him  in  his  repre- 
sentative capacity,  cannot  be  enforced  against  the  property  of  the  decedent,  ex- 
cept by  the  special  direction  of  the  court,  contained  therein. 

g  1900.  Malicioudy  suing,  etc,,  in  another's  name. —  If  a  person,  vesatiously  or 
maliciously,  in  the  name  of  another  but  without  the  latter's  consent,  or  in  the 
name  of  an  unknown  person,  commences  or  continues,  or  causes  to  be  commenced 
or  continued,  an  action  or  special  proceeding,  in  a  court,  of  record  or  not  of  record, 
or  a  special  proceeding  before  a  judge  or  a  justice  of  the  peace;  or  takes,  or 
causes  to  be  taken,  any  proceeding,  in  the  course  of  an  action  or  special  proceed- 
ing in  such  a  court,  or  before  such  an  officer,  either  before  or  after  judgment  or 
other  final  determination;  an  action,  to  recover  damages  therefor,  may  be  main- 
tained against  him,  by  the  adverse  party  to  the  action  or  special  proceeding;  and 
a  like  action  may  be  maintained  by  the  person,  if  any,  whose  name  was  thus  used. 
He  is  also  guilty  of  a  misdemeanor,  punishable  by  imprisonment,  not  exceeding 
six  months. 

§  2517.  What  commencement  of  proceedings  within  statute  of  limitations, —  The 
presentation  of  a  petition  is  deemed  the  commencement  of  a  special  proceeding, 
within  the  meaning  of  any  provision  of  this  act,  which  limits  the  time  fcrr  the 
commencement  thereof.  But  in  order  to  entitle  the  petitioner  to  the  benefit  of 
this  section,  a  citation,  issued  upon  the  presentation  of  the  petition,  must,  within 
sixty  days  thereafter,  be  served,  as  prescribed  in  section  two  thousand  five  hun- 
dred and  twenty  of  this  act,  upon  the  adverse  parly,  or  upon  one  of  two  or  more 
adverse  parties,  who  are  jointly  liable,  or  otherwise  united  in  interest;  or,  within 
the  same  time,  the  first  publication  thereof  must  be  made,  pursuant  to  an  order 
made  as  prescribed  in  section  two  thousand  five  hundred  and  twenty-two  of  this 
act. 

While  technically  the  procedure  in  a  Surrogate's  Court  is  defined 
as  a  special  proceeding,  no  attempt  has  been  made  to  treat  it  in  this 
work,  since  the  subject  demands  a  volume  for  treatment,  and  is 
ably  discussed  and  methods  of  procedure  pointed  out,  and  authori- 
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ties  collated  in  nnmeroas  works  devoted  to  the  subject.  By  sec- 
tions 2672  and  2675,  a  temporary  administrator  is  given  power  to 
maintain  and  defend  an  action  or  special  proceeding. 

§  2S61..  Jurisdiction  must  be  speciaUy  conferred. —  A  justice  of  the  peace  has 
such  jurisdiction  in  civil  actions  and  special  proceedings,  as  is  specially  conferred 
upon  him  by  statute,  and  no  other. 

§  2868.  Justice  to  hold  courts;  general  powers. —  A  justice  of  the  peace  must 
hold,  within  his  town  or  city,  a  court  for  the  trial  of  any  action  or  special  pro- 
ceeding, of  which  he  has  jurisdiction,  brought  before  him.  He  must  hear,  try, 
and  determine  the  same,  according  to  law  and  equity;  and  for  that  purpose,  where 
special  provision  is  not  otherwise  made  by  law,  the  court  is  vested  with  aU  the 
necessary  powers  possessed  by  the  Supreme  Court. 

A  justice  of  the  peace  has  also  jurisdiction  relating  to  animals 
straying  on  the  highway,  which  is  termed  a  special  proceeding. 
Sections  3082-3115. 

§  8150.  Tranrfer  of  action  on  expiration  oj  term. —  If  the  term  of  office  of  a 
justice  of  the  peace  is  about  to  expire,  or  he  is  about  to  remove  from  the  town  or 
city,  before  judgment  is  rendered  in  an  action,  or  a  final  order  is  made  in  a  spe- 
cial proceeding,  pending  before  him,  he  must  previously  make  a  written  order, 
reciting  the  fact,  and  directing  the  action  or  special  proceeding  to  be  continued 
before  another  justice  of  the  same  town  or  city,  named  in  the  order. 

§  3152.  Proceeding  upon  transfer  of  action. — Where  an  order  is  made,  as  pre- 
scribed in  either  of  the  last  two  sections,  the  constable  must  forthwith  take  it, 
and  all  other  papers  in  the  action,  with  the  body  of  the  defendant,  if  he  is  under 
arrest,  before  the  justice  named  in  the  order.  The  plaintiff  or  petitioner  must 
forthwith  appear  before  that  justice,  who  must  take  cognizance  of  the  action  or 
special  proceeding,  and  must  proceed  therein  as  if  it  had  been  commenced  before 
him.  Costs,  recovered  in  the  action  or  special  proceeding,  include  the  fees  al- 
lowed by  law,  for  services  performed  by  the  constable  and  the  justice,  before  the 
transfer,  together  with  the  fees  allowed  by  law,  for  the  proceedings  before  the 
justice  to  whom  the  cause  is  transferred. 

§  8197.  Certain  pending  actions  transferred. — Every  civil  action,  now  pending 
in  either  of  those  courts,  other  than  an  action  specified  in  the  last  section,  is 
hereby  transferred  to  the  Supreme  Court;  and  the  subsequent  proceedings  therein, 
before  and  after  the  judgment,  must  be  the  same,  as  if  the  action  had  been  com- 
menced in  the  Supreme  Court. 

§  8240.  [Ame7ided,  1881.]  Costs  in  special  proceedings. —  Costs  in  a  special  pro> 
ceeding,  instituted  in  a  court  of  record,  or  upon  an  appeal  in  a  special  proceed- 
ing, taken  to  a  court  of  record,  where  the  costs  thereof  are  not  specially  regulated 
in  this  act,  may  be  awarded  to  any  party,  in  the  discretion  of  the  court,  at  the 
rates  allowed  for  similar  services,  in  an  action  brought  in  the  same  court,  or  an 
appeal  from  a  judgment  taken  to  the  same  court,  and  in  like  manner. 

The  allowance  of  costs  in  special  proceedings  rests  in  the  discre- 
tion of  the  court,  except  when  the  right  to  them  is  expressly  given 
by  statute.  Matter  of  Pottery  8  State  Rep.  261.  Costs  in  special 
proceedings  are  in  the  discretion  of  the  tribunal  hearing  and  decid- 
ing the  case.  If  allowed,  they  must  be  at  the  rate  allowed  for  simi- 
85 
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lar  proceediugs  in  civil  actions.  People  v.  Fire  (hmmiseionersj  6 
Abb.  N.  C.  144 ;  Matter  of  PrateaUmt  JEpiecopal  School,  86  N.  Y. 
396 ;  24  Hun,  367.  But  no  costs  are  allowable  in  proceedings  for  a 
criminal  contempt.  People  v.  GUmore^  88  N.  Y.  626.  A  court 
has  no  power  to  grant  allowances  in  special  proceedings;  it  can 
only  allow  costs  at  the  rates  allowed  for  similar  services  in  an  action 
brought  in  the  same  court,  and  in  like  manner.  Matter  of  Simp^ 
sorij  26  Hun,  459.  In  proceedings  to  punisli  for  a  contempt,  where 
the  party  acted  in  good  faith  and  in  accordance  with  what  he  be- 
lieved to  be  his  dutj,  onlj  motion  fees  and  disbursements  can  be 
taxed  as  costs.    People  v.  Cooper,  20  Hun,  486. 

Where  proceedings  are  instituted  by  a  railroad  company  under 
the  laws  of  this  State,  and  after  report  by  commissioners  making 
their  award,  and  before  confirmation,  the  railroad  moves  for  leave 
to  discontinue  and  abandon  the  proceedings,  it  is  within  the  legiti- 
mate power  of  the  court  in  granting  it  to  annex  such  terms  to  go 
with  the  favor,  as  under  the  circumstances,  justice  and  fairness  to 
the  parties  require.  The  terms  upon  which  the  motion  should  be 
granted  are  within  the  discretion  of  the  court.  While  the  provisions 
of  the  statute  relating  to  extra  allowances  do  not  apply  to  special 
proceedings,  and  such  an  allowance  cannot  be  made  under  an  order 
giving  costs,  but  in  such  cases  the  limitations  '^  for  similar  services, 
as  in  actions,"  controls,  yet  that  restriction  has  no  application  on  a 
motion  for  favor.  The  court  in  granting  such  a  motion  is  not  le- 
Btricted  to  costs  and  disbursements  as  a  condition.  N.  Y.,  IF".  S.  (& 
JS.  a.  jff.  Co.  V.  Thome,  1  How.  (N".  S.)  190.  A  proceeding  under 
the  General  Railroad  Act  is  a  special  proceeding,  but  is  more  analo- 
gous in  its  purpose  and  scope  to  an  action  than  to  a  motion,  and  the 
court  is  justified  in  allowing  full  costs  as  in  an  action.  Matter  of 
Heneaelaer  <&  Saratoga  R,  R.  Co.  v.  Davie,  65  N.  Y.  145.  The 
general  rule  is,  that  in  proceedings  to  acquire  land  under  the  General 
Railroad  Act,  costs  are  to  be  awarded  under  the  provisions  of  this 
section,  it  bein^  a  special  proceeding.  Matter  of  Lackawanna,  etc^^ 
R.  R.  Co,,  26  Hun,  592.  Whore  conmussioners  were  appointed 
without  opposition,  and  a  hearing  had  at  which  witnesses  subpoenaed 
by  the  land-owner  were  sworn  and  examined  as  to  the  value  of  the 
land,  it  was  held  there  was  no  issue  made,  and  a&  no  question  of  fact 
had  been  raised  or  tried,  no  trial  fee  should  be  allowed.  Where  an 
order  confirming  a  referee's  report  on  reference  out  of  Surrogate's 
Court,  directed  that  defendant  have  judgment  for  costs  and  dis- 
bursements as  in  an  action,  it  is  not  error  for  the  clerk  to  tax  costs 
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88  in  an  action.    The  coort  has  power  to  award  costs  ^^  as  in  actions 
bronght  in  the  same  court."     Hearn  v.  Sullivan^  13  Abb.  N.  0. 371. 

It  was  held  in  Matter  of  ZhirJiom^  49  Super.  Ct.  487,  that  the 
Code  leaves  the  question  of  awarding  or  denying  costs  in  special 
proceedings  to  the  discretion  of  the  court.  The  discretion  contem- 
plated bj  the  law  is  not  a  mere  unreflecting  caprice,  exercised  in 
violation  of  right,  but  a  judicial  discretion  to  be  used  according  to 
the  rules  of  a  court  of  equity.  Proceedings  taken  by  creditors 
and  others  nnder  the  Assignment  Acts  are  special  proceedings  (citing 
sections  3333,  3334,  3343,  sub.  20),  and  costs  may  be  allowed  in  them 
as  in  a  special  proceeding.  MaUer  of  Thonij  10  Daly,  71.  Where, 
upon  an  appeal  from  the  decision  of  a  surrogate,  denying  a  petition 
to  compel  the  payment  of  legacies,  on  the  ground  that  the  claim  is 
barred  by  the  statute  of  limitations,  the  General  Term  affirms  the 
judgment,  it  may,  under  this  section,  allow  costs  at  the  same  rates 
allowed  for  similar  services  in  an  action  brought  in  the  same  court 
in  the  same  manner.  Cole  v.  Terpenninff^  27  Hun,  111.  But  on 
an  appeal  from  an  order  dismissing  a  petition  and  citation  requiring 
the  respondents  to  show  cause  why  they  should  not  file  an  inventory, 
costs  were  allowed  of  a  motion,  as  in  similar  proceedings  in  the 
Supreme  Court.  Walsh  y\  Van  AUen^  36  Hun,  629.  Where  an 
order  of  a  surrogate  granting  leave  to  issue  execution  on  a  judgment 
after  the  death  of  the  judgment  debtor  is  affirmed  with  costs  at 
General  Term,  the  successful  party  is  entitled  to  enter  and  docket  a 
judgment  of  affirmance  establishing  the  surrogate's  decree  and 
awarding  costs  as  in  an  action  for  similar  services,  and  to  issue  exe- 
cntion  thereon.      Wadley  v.  Davis,  38  Hun,  186. 

The  fact  that  a  matter  is  a  special  proceeding  does  not  prevent  the 
allowance  of  necessary  expenditures  as  disbursements.  Matter  of 
Department  of  Public  Parks^  27  Hun,  305.  Upon  the  coming  in 
of  a  referee's  report  dismissing  the  petition  of  a  third  person  pray- 
ing that  a  judgment  of  divorce  be  vacated,  and  awarding  to  plaintiff 
$350  as  compensation  for  disbursements  and  couusel  fees,  to  be  paid 
by  the  petitioner,  it  was  held  that,  in  so  far  as  the  order  awarded  the 
said  compensation  to  the  plaintiff,  such  compensation  being  neither 
the  costs  of  a  motion,  nor  costs  of  a  special  proceeding,  but  being  a 
gross  sum  allowed  as  compensation  for  disbursements  and  counsel 
fees  in  the  proceeding,  it  should  be  reversed.  Simmons  v.  Simmons, 
32  Hun,  551.  This  section  does  not  regulate  the  costs  in  summary 
proceedings  to  recover  the  possession  of  land  before  a  justice  of  the 
peace  on  reversal  by  the  County  Court    Sections  2260  and  3066 
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granting  costs,  as  of  course,  are  applicable.  Harrison  v.  Swart^  34 
Hun,  259.  The  costs  on  reversal  of  an  order  directing  a  commit- 
ment for  contempt  in  supplementary  proceedings  are  but  $10  and 
disbursements.    Jones  v.  Sherman^  8  State  Bep.  344;. 

In  proceedings  instituted  under  chapter  338,  Laws  of  1858,  where 
the  Special  Term  vacated  the  assessment  with  costs  to  the  applicant, 
from  which  order  no  appeal  was  taken,  and  costs  were  stricken  out  by 
the  General  Term,  on  appeal  from  an  order  of  the  Special  Term 
denying  an  order  to  strike  out,  it  was  held  that  the  applicant  was 
entitled  to  costs  at  the  rate  allowed  for  similar  services  in  actions, 
and  the  order  of  the  Greneral  Term  reversed.  Matter  of  Jetter^  78 
N.  Y.  601.  Costs  are  allowable  on  an  application  to  enforce  the  lia- 
bility imposed  by  the  statute,  declaring  the  assignee  of  a  cause  of 
action,  or  one  beneficially  interested  in  the  recovery,  liable  for  the 
costs  of  an  action  brought  by  him  in  the  name  of  another,  as  in  a 
special  proceeding.  Marvin  v.  Marvin^  78  N.  Y.  541.  Proceedings 
for  the  obtaining  of  surplus  moneys  arising  from  statutory  foreclosure 
of  mortgage  is  a  special  proceeding,  and  the  costs  allowed  should  be 
necessary  disbursements  and  motion  costs.  Matter  of  Gibhs,  58 
How.  502.  In  Elwell  v.  Hobhins,  43  id.  108,  it  was  held  that  two 
motion  fees  might  be  allowed  in  snch  proceedings,  one  on  appoint- 
ment of  referee,  the  other  on  confirmation  of  the  report.  That 
only  disbursements  and  motion  costs  are  allowable,  is  held  in  Wdr 
lington  v.  Ulster  Ice  Co.y  5  Week.  Dig.  104 ;  Hdrauk  v.  ColweU^  3 
Law  Bull.  39,  and  MoDermoU  v.  Hennesy^  9  Hun,  59.  Costs  niay 
be  allowed  on  habeas  corpibs  under  this  section,  although  they  will 
not  be  granted  if  reasonable  cause  for  the  writ  exists,  but  when  on 
habeas  corpus  for  an  infant  a  reference  is  ordered,  witnesses  are 
examined,  and  a  decision  rendered  upon  a  hearing,  costs  will  be 
allowed  in  the  discretion  of  the  court.  Matter  of  Bamett^  11  Hnn, 
468.  Where  relator  was  arrested  upen  an  execution,  and  the  arrest 
was  questioned  on  habeas  corpus,  it  was  held  that  only  costs  for  pro- 
ceedings after  petition,  and  for  trial  and  the  disbursements  could  be 
taxed.  MuUer  v.  Bowe,  4  Law  Bull.  10.  Under  the  former  Code 
costs  were  allowed  on  summary  proceedings  to  compel  a  party  to 
support  a  relative  when  brought  by  certiorari  from  the  Court  of 
Sessions  to  the  Supreme  Court  for  review.  HavUand  v.  White^  7 
How.  154.  The  following  decisions  were  made,  also,  under  the  old 
Code  as  to  costs  on  certiorari.  In  People  v.  McDonald^  69  N.  Y. 
362 ;  People  v.  Board  of  Police,  39  id.  506.  People  v.  Village  of 
Nelliston,  79  id.  638,  it  is  held  costs  are  not  allowable  on  a  common- 
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law  certiorari.  In  People  v.  Van  AUtyne,  3  Eejes,  36  (1866),  it  is 
said :  "  There  was  formerly  some  diversity  of  opinion  as  to  the 
authority  of  the  courts  to  award  costs  on  appeals  to  the  prevailing 
party  on  a  common-law  certiorari.  We  have  held  that  these  cases 
belong  to  the  class  of  special  proceedings,  embraced  in  the  third 
section  of  the  Code,  and  that  such  costs  may  be  awarded  in  the  ap- 
pellate tribunal,"  citing  People  v.  Wheder^  21  N.  Y.  86 ;  People  v. 
SiUwelly  19  id.  532 ;  People  v.  Commissioners  of  Schodack^  27 
How.  158 ;  People  v.  Flake^  14  id.  527.  In  People  v.  Commis- 
sioners of  Taxes  and  AssessTnents^  76  N.  Y.  64  (1879),  it  is 
said,  as  to  the  questions  of  costs  on  a  common-law  certiorari,  there 
is  a  lamentable  conflict  of  authority,  but  it  has  been  settled  in  this 
court,  as  announced  in  People  v.  McDonald,  69  N.  Y.  362,  which 
holds  costs  are  not  allowable  on  a  common-law  certiorari.  In 
People  V.  Village  of  NeUiston,  79  N.  Y.  638,  supra  (1879),  it  is  said, 
per  curiam :  "  We  have  carefully  considered  the  question  of  costs,  and 
are  of  the  opinion  that  the  respondents  should  not  have  costs ;  their 
allowance  was  not  in  conformity  with  our  actual  decision.  Tlie  costs 
on  appeal  here  claimed  were  in  a  certiorari  proceeding,  and  it  mat- 
ters not  in  what  form  the  proceeding  came  before  us,  whether  upon 
appeal  from  a  judgment  or  from  an  order  superseding  the  writ. 
As  we  have  repeatedly  decided,  the  costs  are  not  allowable.  In 
People  Y.  Smith,  13  Hun,  227  (1878),  the  Supreme  Court  held 
the  award  of  costs  to  be  discretionary  vrith  the  court,  reviewing  the 
cases  then  decided  in  the  Court  of  Appeals.  In  People  v.  Smith, 
24  Hun,  66,  motion  costs  were  allowed  at  General  Term  without 
question  or  discussion.  Bat  the  question  seems  to  be  put  at  rest  in 
People^  ex  rel.  Smith,  v.  Asten,  101  N.  Y.  651 ;  S.  C,  1  State  Kep. 
37 ;  where,  on  certiorari  to  review  the  action  of  assessors  under 
chapter  269,  Laws  of  1880,  which  relieves  them  from  costs  below, 
except  in  case  of  bad  faith,  the  Court  of  Appeals  held  that,  on  an 
appeal  from  such  a  determination  which  was  heard  and  determined 
in  like  manner  as  an  order,  costs  were  to  be  given  or  withheld  in 
the  discretion  of  the  court,  and  denied  a  motion  to  amend  the  re- 
mittitur by  striking  out  the  allowance  of  costs.  Proceedings  to 
compel  an  accounting  by  a  special  guardian  appointed  to  sell  an  in- 
fant's real  property  constitute  a  special  proceeding,  and  where  a 
question  of  fact  is  referred,  the  referee's  fees  might,  under  the  former  . 
statute,  be  allowed  as  costs.  Spdman  v.  Terry,  74  N.  Y.  448. 
The  costs  to  be  allowed  and  which  are  recoverable  upon  an  appeal 
from  an  order  granting  a  peremptory  mandamus,  where  such  order 
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is  affirmed,  are  under  §  3240,  and  in  the  discretion  of  the  court,  are  the 
same  costs  which  are  given  on  an  appeal  from  a  judgment.  People^ 
ex  reL  Bray^  v.  Supervisors  of  OUier^  65  How.  327.  Upon  a  per- 
emptory TifKjmdamus  being  denied,  no  alternative  writ  having  been 
granted,  the  costs  are  in  the  discretion  of  the  oonrt,  and  can  only  be 
^  granted  at  the  same  rate  as  on  motion  in  a  civil  action.  People  v. 
N.  T.  Produce  Exchange^  64  How.  528. 

On  proceeding  for  discharge  of  debtor  from  imprisonment  on 
execution,  there  can  be  no  costs  to  respondent  before  notice,  as  the 
notice  of  the  application  is  not  only  the  institution  of  the  proceed- 
ings, but  the  only  notice  of  trial.  He  is  entitled  to  costs  after  notice, 
and  as  the  parties  when  in  court  are  there  for  trial,  a  trial  fee  should 
be  allowed  whether  the  petition  is  dismissed  for  default  in  appearing 
to  prosecute  or  upon  the  merits.  Matter  of  Davis^  2  Law  Bull.  96. 
A  proceeding  under  the  G-eneral  Railroad  Act  by  one  railroad  cor- 
poration to  secure  a  crossing  over  the  track  of  another  railroad  is  a 
special  proceeding,  and  the  costs  therein  are  in  the  discretion  of  the 
court.  Matter  of  CortUmdy  etc..  Horse  HaUroad  Company^  98  K. 
T.  336. 

§  8258.  Wh^n  defendant  entitled  to  double  or  increased  eoite, —  In  either  of  the 
following  cases,  a  defendant,  in  wliose  favor  a  final  judgment  is  rendered,  in  an 
action  wherein  the  complaint  demands  judgment  for  a  sum  of  money  onlj,  or  to 
recover  a  chattel;  or  a  final  order  is  made,  in  a  special  proceeding  instituted  by  a 
State  writ,  is  entitled  to  recover  the  costs  prescribed  in  section  three  thousand 
two  hundred  and  fifty- one  of  this  act,  and,  in  addition  thereto,  one-half  thereof: 

1.  Wliere  the  defendant  is  or  was  a  public  officer,  appointed  or  elected  under 
the  authority  of  the  State,  or  a  person  specially  appointed,  according  to  law,  to 
perform  the  duties  of  such  an  officer;  and  the  action  or  special  proceeding  was 
brought  by  reason  of  an  act  done  by  him  by  virtue  of  his  office,  or  an  alleged 
omission  by  him  to  do  an  act  which  it  was  his  officii  duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by  reason  of  an  aet 
done,  by  the  command  of  such  an  officer  or  person,  or  in  his  aid  or  aaelBtanoe, 
touching  the  duties  of  the  office  or  appointment. 

8.  Where  the  action  was  brought  against  the  defendant,  for  taking  a  distress, 
making  a  sale,  or  doing  any  other  act,  by  or  under  color  of  authority  of  a  statute 
of  the  State. 

But  tliis  section  does  not  apply,  where  an  officer,  or  other  person,  specified 
Jierein.  unites  in  his  answer  with  a  person  not  entitled  to  such  additional  costs. 

g  8259.  Increased  disbursements  not  aUovoed. —  The  increase,  specified  in  the  last 
section,  does  not  extend  to  the  disbursements;  and  an  officer,  witness,  or  juror,  is 
not  entitled  to  any  other  fee  in  the  action,  except  the  single  fee  allowed  by  law 
for  his  services. 

g  8279.  Title  applies  to  special  proceedings. —  The  foregoing  sections  of  this  title 
apply  to  a  special  proceeding  instituted  in  a  court  of  record,  in  like  manner  as  to 
an  action;  for  which  purpose,  the  prosecuting  party,  other  than  the  people,  or, 
where  the  special  proceeding  is  instituted  in  the  name  of  the  people,  upon  the  re- 
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lation  of  a  private  corporation  or  indivldaali  the  relator^  is  deemed  a  plaintift, 
and  the  adverse  party  a  defendant. 

In  BoiDmarjr  proceedings  to  recov^er  the  possesion  of  real  property 
a  landlord  being  a  non-resident,  but  owning  property  in  the  city  and 
county  of  New  York,  cannot  be  required  to  file  security  for  costs. 
The  proceeding  is  not  such  a  special  proceeding  instituted  in  a 
court  of  record  as  is  contemplated  by  section  3279.  It  is  a  pro- 
ceeding before  a  magistrate.     Hosier  v.  Johnston^  59  How.  482. 

§  8816.  Jurors*  feM  in  special  proceedings. — A  trial  juror,  sworn  in  a  special 
proceeding,  before  a  judge  of  a  court  of  record;  or  upon  a  writ  of  inquiry;  or 
upon  a  trial,  before  a  sheriff,  of  a  claim  to  personal  property,  seized  by  virtue  of 
a  warrant  of  attachment  or  an  execution;  is  entitled  to  twenty-five  cents,  to  be 
paid  by  the  person  at  whose  instance  the  jury  is  impaneled. 

§8884.  Deflnidon  of  special  proceedings — Every  other  prosecution  by  a  party, 
for  either  of  the  purposes  specified  in  the  last  section,  is  a  special  proceeding. 

%  8848,  subd.  20.  Rvles  of  construction,  etc. — The  word  "action"  refers  to  a 
civil  action;  the  word  "  judgment "  to  a  judgment  in  such  an  action;  the  term 
"special  proceeding*'  to  a  civil  special  proceeding;  the  word  "order"  to  an 
order  made  in  such  an  action  or  special  proceeding;  the  words  "  an  action  of 
ejectment  "  to  an  action  to  recover  the  inunediate  possession  of  real  property. 

The  following  are  some  of  the  numerons  decisions  holding  what 
are,  and  what  are  not  special  proceedings ;  there  are  doubtless  nu- 
merous others  of  same  character,  but  it  is  difficult  to  collate  them, 
as  they  are  not  to  be  found  digested  or  collated  under  any  single 
subject  The  following  are  held  to  be  special  proceedings :  An 
application  for  admission  to  practice  as  an  attorney.  Matter  of 
Cooper  J  22  N.  Y.  67,  more  fully  as  Matter  of  Oraduatee^  11  Abb. 
801.  Application  to  assess  damages  under  Plankroad  and  Turnpike 
Act.  In  re  Fort  Flmn,  and  Cooperstown  Plankroad  Co.j  8  Code 
E.  148.  Proceedings  to  assess  damages  for  a  local  improvement. 
Ein-g  v.  Mayor  of  New  Torhy  86  N.  T.  182.  Motion  to  set  aside 
confession  of  judgment  for  defect  in  statement  Belknap  v. 
Waters,  11  N.  T.  477.  Petition  to  compel  infant  heirs  to  perform 
their  ancestor's  contract  HyaU  r.  Sedey^  11  N.  T.  52.  Proceed- 
ings to  compel  the  support  of  poor  relations.  HavUand  v.  Whitey  7 
How.  164.  Appeal  before  referees  in  highway  proceedings.  People 
V.  Albrightj  23  id.  306 ;  Flake  v.  People,  14  id.  627  ;  contra,  Peo- 
ple V.  Heath,  20  id.  304.  See  People  v.  Strevell,  16  Week.  Dig.  88. 
Proceedings  supplementary  to  execution.  Oould  v.  Chapin,  4  How. 
186 ;  Smith  v.  Tozer,  3  State  Rep.  164 ;  Jones  v.  Sherman,  8  id. 
844.  Proceedings  under  the  General  Assignment  Acts.  Matter 
of  Thorn,  10  Daly,  71 ;  Matter  of  Potter,  8  State  Rep.  261.  Cer- 
tiorari.   People  V.  Jacobs,  5  Hun,  428 ;  affirmed,  66  N.  T.  8 ;  Peo- 
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1^  y.  StUwellj  19  id.  531 ;  People  v.  Board  of  Commissioners  of 
Taxes  amd  Assessme7itSj  76  id.  64.  A  proceeding  to  vacate  an  as- 
Bessment.  Matter  of  Manhattan  Savings  Institution^  82  N.  Y. 
142 ;  Matter  of  Protestant  Episcopal  School^  86  id.  396.  Bat  see 
Matter  of  Jetter^  78  id.  601.  Mandamus.  People  v.  Supervisors 
of  Richmond^  28  N.  Y.  112;  People  v.  Board  of  Svpermsorsj  65 
How.  327.  Proceedings  for  contempt.  Holstein  v.  Rice^  15  Abb. 
307 :  Gray  v.  Cook,  id.  308  ;  Woolf  v.  Jacobs,  5  Hun,  428 ;  Erie 
Railway  v.  Ramsay,  46  N.  Y.  637 ;  Hart  v.  Johnson,  7  State  Rep. 
133.  But  not  for  criminal  contempt.  People  v.  OUmour,  88  N. 
Y.  626.  Petition  by  creditor  for  leave  to  begin  an  action  against  a 
lunatic.  Williams  v.  Estate  of  Cameron,  26  Barb.  172.  Proceed- 
ings to  change  location  of  toll-gate.  McAllister  v,  Albion  Plank- 
road  Company,  11  Barb.  611.  Proceedings  to  condemn  land  for 
water  purposes.  Matter  of  Waverly  Water-  Warks,  16  Hun,  67. 
Proceedings  to  appraise  lands  for  railroad  purposes  under  the 
Oeneral  Railroad  Act.  In  re  N.  Y.  Central  R,  R,  Co.,  11  N.  Y, 
276 ;  Rensselaer  cfe  Saratoga  R.  R.  Co.  v.  Davis,  65  id.  145  ;  Mat- 
ter of  JV'.  r.,  W.S.K&B.R.  R.  Cb.,  34  Hun,  233 ;  A.  d:  S.  R.  R. 
Co.  V.  Dayton,  10  Abb.  (N.  S.)  182  ;  MaUer  of  N.  Y,,  Lackor 
wanna  cfe  W.  R.  R.  Co,,  26  Hun,  592 ;  Matter  of  N,  Y  cfe  Bar- 
letn  R.  R.  Co.,  98  id.  12;  Matter  of  Cortland,  etc.,  Horse  R.  R. 
Co.,  98  N.  Y.  836.  See  brief  of  counsel  for  respondent,  page  339. 
Prohibition.  People  v.  Common  Pleads,  43  Barb.  278.  Summary 
proceedings  to  recover  possession  of  land.  People  v.  Boardman,  4 
Keyes,  59 ;  Habeas  corpus.  Matter  of  Barnett,  11  Hun,  468.  Ref- 
erence to  ascertain  the  rights  of  parties  in  surplus  on  statutory  fore- 
closure. ElweU  V.  Robins,  43  How.  108 ;  Matter  of  Qibhs,  58  id. 
602 ;  Mutual  Life  Ins.  Co.  v.  Anthony,  23  Week.  Dig.  427.  A 
proceeding  to  procure  the  settlement  of  the  accounts  of  a  deceased 
trustee,  and  the  appointment  of  a  successor  which  is  neither  com- 
menced or  prosecuted  by  a  summons  and  complaint.  Matter  of 
Siinpson,  26  Hun,  459 ;  In  re  Livingston,  34  If .  Y.  555.  A  pro- 
ceeding to  compel  a  special  guardian  to  account.  Spelman  v.  Terry, 
74  id.  448.  A  proceeding  for  the  relief  of  imprisoned  debtors.  In 
re  Brady,  69  id.  215.  Reference  of  claim  by  executors  and  admin- 
istrators without  action  under  the  statute.  Boyd  v.  Bigelow^  14 
How.  511 ;  Denise  v.  Denise,  41  Hun,  9 ;  Roe  v.  Boyle,  81  N.  Y. 
305 ;  Mowry  v.  Peet,  88  id.  453 ;  Hatch  v.  Stewart,  5  State  Rep. 
180 ;  Hopkins  v.  Lott,  6  id.  12 ;  Young  v.  Cuddy,  23  Hun,  49 ; 
Paddock  v.  Kirkham,  102  N.  Y.  697.     A  proceeding  to  remove  a 
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guardian.  Matter  of  King^  4  id.  570.  The  probate  of  a  will.  Matter 
of  GateSy  26  Hun,  181.  An  application  to  enforce  the  liability  im- 
posed by  statute,  declaring  an  assignee  of  a  cause  of  action,  or  one 
beneficially  interested  in  the  recovery,  liable  for  the  costs  of  an  ac- 
tion. Marvin  v.  Marvin^  78  N.  Y.  541.  An  application  to  com- 
pel a  receiver  to  pay  over  moneys.  People  v.  Bank  of  Rochester^ 
96  id.  32. 

§  8352.  Efftct  of  this  act  <m  proceedings  taken  or  rights  accrued,  —  Nothing  con- 
tained in  anj  provision  of  this  act,  other  than  in  chapter  fourth,  renders  ineffec- 
tual, or  otherwise  impairs,  any  proceeding  in  an  action  or  a  special  proceeding, 
had  or  taken,  pursuant  to  law,  or  anj  other  lawful  act  done,  or  right,  defense,  or 
limitation,  lawfully  accrued  or  established,  before  the  provision  in  question 
takes  effect;  unless  the  contrary  is  expressly  declared  in  the  provision  in  ques- 
tion. As  far  as  it  may  be  necessary,  for  the  purpose  of  avoiding  such  a  result,  or 
carrying  into  effect  such  a  proceeding  or  other  act,  or  enforcing  or  protecting  such 
a  right,  defense,  or  limitation,  the  statutes  in  force  on  the  day  before  the  pro- 
vision takes  effect,  are  deemed  to  remain  in  force,  notwithstanding  the  repeal 
thereof. 

This  does  not  include  costs,  which  will  be  granted  or  refused  in 
accordance  with  the  law  in  existence  when  the  right  to  costs  actually 
accrues.  Matter  of  Seostan^  1  Dem.  3 ;  Garling  v.  Laddy  27  Hun, 
112.  The  right  to  punish  a  husband  for  a  contempt  for  failure  to 
pay  alimony  is  not  affected  by  the  fact  that  the  judgment  was  re- 
covered before  the  enactment  of  the  Code.  Ryckmcm  v.  Rychnum^ 
34  Hun,  235. 
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Tho  proTisions  of  the  Statutes,  the  Code,  the  Text  and  the  Forms  are  all 
indexed  under  the  appropriate  titles  to  "which  they  relate.  In  addition  the 
Statutes^  the  Cods  and  the  Precedents  are  each  separately  indexed  under  those 
heads,  with  subjects  to  which  they  relate  as  sub-titles,  thus  giving  a  double 
Index  to  the  entire  work  aside  from  the  Text. 
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Abbitiiations — Continued. 

Notice  must  be  given  to  parties 454 

Precedent  for  appointment  of  hearing 454 

Notice  of  hearing 455 

Arbitrators  to  be  sworn 455 

Form  of  oath ^ 455 

Witnesses  may  be  summoned 455 

Arbitrators  must  all  act 456 

Majority  may  make  award 456 

Fees  of  arbitrators 454 

Award,  when  must  be  under  seal 456 
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What  the  award  should  embrace 457 

When  award  void 458 

Costs  on  award 458,  469 

Effect  of  award 458 
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Confirmation  of  award 460 
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When  award  racated 461,  468 
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Arbitrators  may  do  equity 468 
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Order  vacating  award 469 
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History  of  writ 8 

Office  of  writ 8,  104 
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Common-law  writ  .  •  • , 104 
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When  issues 104,  105 
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Underact  1880 110,  146 
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It  rans  to  comptroller 110 
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Precedent  for  writ 122 
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When  writ  superseded 125 
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Writ,  how  served 126 

How  indorsed ,-^ 126 

Copy  to  be  served 126 

Stay  of  proceedings  pending  hearing. . . . , 126 
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But  not  under  chapter  269,  Laws  1880..* 129,  146 

Form  for  return 130 

Further  return,  when  required 190 
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Original  roll  need  not  be  returned 147 
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Writ  returnable  at  Special  Term 149,  150 

Must  appear  affirmatively  that  assessment  is  erroneous. 149 
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GbBTIORARI  to  RKYXEW  EBBOHKOUS  AB8B8B1CKNT8 —  Continued.  pBgi. 

Appeal  as  from  an  order 149,  152 

Party  muat  first  apply  to  assessors 150 

Test  of  value  of  property  on  certiorari 151 

Improper  evidence  not  fatal  on  review 151 

What  evidence  may  Iw  admitted 151 

Code  does  not  affect  aet  of  1880 151 

"Writ  must  be  under  seal 151 

Writ  must  run  to  individual  assessors. 152 

Petition  for  writ 158 

Order  for  writ 156 

Return  to  writ 168 

Order  of  reference 160 

Report  of  referee 161 

Findings  by  court 162 
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CODE  OP  CIVIL  PROCEDURE  RELATING  TO  SPECIAL  PROCEEDINGS. 

Abbitration  : 

§  2865.  When  submission  to  arbitration  cannot  be  made 444 

2366.  When  controversies  can  be  submitted,  and  how 444 

2367.  Appointment  of  additional  arbitrator  or  umpire 452 

2368.  Time  for  hearing,  adjournment,  etc 453 

2369.  Arbitrators  to  be  sworn 455 

2870.  Attendance  of  witnesses,  etc 455 

2371.  All  the  arbitrators  to  meet;  when  majority  may  award ;  fees...  456 
2872.  Award,  to  be  authenticated,  etc 459 
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2374.  Id.  to  vacate  .award 461 

2875.  Id.  to  modify  or  correct  award • . . .  461 
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coscmittee: 

{  2820.  Jurisdiction ;  concurrent  jurisdiction 884 

2821.  Duty  of  court  having  jurisdiction 884 

2322.  Committee  may  be  appointed  884 

2823.  Application  for  committee,  by  whom  made 887 

2824.  Duty  of  certain  officers  to  apply 837 

2825.  Contents,   etc.,  of  petition;    proceedings  upon  presentation 

thereof 887 

2826.  When  foreign  committee  may  be  appointed 801 

2827.  Order  for  commission,  or  for  trial  by  jury  in  court 802 

2828.  Contents  of  commission 892 

2829.  Commissions  to  be  sworn ;  vacancies,  how  filled 894 

2330.  Jury  to  be  procured ;  proceedings  thereupon 894 
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2882.  Return  of  inquisition  and  commission 896 

2833.  Expenses  of  commission 897 

2834.  Proceedings  upon  trial  by  jury  in  court 897 
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{23S9.  Committee  under  control  of  court,  limitation  of  powers  ....  403 

2340.  Committee  of  property  may  maintain  action,  etc 406 

2341.  Id. ;  to  file  inventory  and  account 407 

2842.  Id. ;  may  be  compelled  to  file  the  same  or  render  an  additional 

account,  etc 407 

2843.  Property ;  when  to  be  restored 409 

2344.  Id. ;  disposition  in  case  of  death 410 

Coktbkpt;  Otheb  than  a  crim^al  contempt: 

§  2266.  Cases  to  which  this  title  applies 88» 

2267.  When  punishment  may  be  summary 848 

2268.  When  warrant  to  commit  may  issue  without  notice 850 

2269.  Order  to  show  cause,  or  warrant  to  attach  offender 352 

2270.  Notice  to  delinquent  officer  to  show  cause 856 

2271.  Order  or  warrant ;  when  granted  out  of  court 356 

2272.  Id.;  when  contempt  was  committed  before  a  referee 856 

2273.  Effect  of  order  to  show  cause,  and  of  warrant 857 

2274.  Copy  affidavits,  etc.,  to  be  served  with  warrant 857 

2275.  Indorsement  on  warrant 858 

2276.  Warrant ;  how  executed 858 

2277.  Undertaking  to  procure  discharge 859 

2278.  When  Jiaheas  carpus  may  issue 859 

2279.  Sheriff  to  file  undertaking  with  return 360 

2280.  Interrogatories  and  proofs 860 

2281.  When  and  how  accused  to  be  punished 362 

2282.  Id. ;  upon  return  of  habectB  corpus 869 

2283.  Id. ;  upon  return  of  order  to  show  cause 870 

2284.  Amount  of  fine 870 

2285.  Length  of  imprisonment 872 

2286.  When  court  may  release  offender 378 

2287.  Offender  liable  to  indictment 874 

2288.  Proceedings  when  accused  does  not  appear 874 

2289.  Undertaking;  when  prosecuted  by  person  aggrieved 374 

2290.  Id. ;  by  attorney -general,  etc 875 

2291.  Sheriff  liable  for  taking  insufficient  sureties 876 

2292.  Punishment  of  misconduct  at  circuit 875 

2555.  Punishment  for  contempt 846 

2457.  Disobedience  to  order;  how  punished 845 

1241.  Wlien  a  judgment  may  be  enforced  by  punishment  for  dis- 
obeying it 844 

14.  Contempt  punishable  civilly 886 

15.  No  imprisonment  for  non-payment  of  interlocutory  costs ....  886 

16.  Id.  money  due  upon  a  contract 886 

COBPORATION,  PROCEEDINGS  FOR  THE  VOLUNTARY  DI8SOLUTTON  OF: 

I  2419.  When  a  majority  of  the  directors,  etc.,  may  petition  for  disso- 
lution   ^ 

2420.  Id. ;  when  they  are  equally  divided 504 
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tinued. Pa«e. 
§2421.  Contents  of  petition 604 

2422.  Affidavit  to  be  annexed 606 

2423.  Presentation  of  petition,  etc.,  order  to  show  cause  . . 606 

2424.  Order  to  be  published 607 

2425.  Id.  to  be  served  on  creditors  and  stockholders 607 

2426.  Hearing 607 
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2429.  Final  order 609 
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2220.  Whomayapply 218 
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2222.  Contents  of  petition 218 
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2229.  Id. ;  to  be  delivered  to  him  on  his  discharge 287 
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Fine  ;  proceedings  to  collect  : 

§  2298.  Clerk  to  make  schedule,  of  fines  imposed 876 

2294.  Warrant  to  be  issued  by  him 377 

2296.  Id. ;  when  delinquent  resides  in  another  county 877 

2296.  Execution  of  warrant 877 

2297.  Return  thereof 877 

2398.  Proceedings  if  fine  not  collected 878 

2299.  Who  to  be  included  in  schedule 878 

2300.  Liability  of  sheriff 878 

2301.  Application  of  this  title 378 

Foreclosure  of  a  mortgage  by  advertisement  : 

§  2387.  When  mortgage  may  be  foreclosed 472 

2388.  Notice  of  sale ;  how  given 474 

2389.  Id.;  how  served 476 
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2391.  Contents  of  notice  of  sale 477 

2392.  Sale ;  how  postponed  479 

2393.  Id.;  how  conducted 480 

2394.  31ortgagee,  etc.,  may  purchase 480 

2395.  Effect  of  sale 481 

2396.  Affidavit  of  sale  and  of  posting,  etc.,  notices. . , 488 
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{  2397.  When  one  affidavit  suffices;  notice  to  be  annexed 487 

2398.  Affidavits  may  be  ffied  and  recorded 487 

2399.  Note  upon  record  of  mortgage 488 

2400.  Deed  not  necessary 488 

2401.  Costs  allowed 489 

2402.  Expenses  allowed 489 

2403.  Taxation  thereof 489 

2404.  Surplus  money  to  be  paid  into  Supreme  Court 491 

2405.  Claimant  of  siu'plus  money  to  file   petition 491 

2406.  Application  for  surplus  money 493 

2407.  Order  for  distribution 492 

2408.  Limitation  of  last  four  sections 494 

2400.  Application  of  this  title  to  mortgages  to  the  State 495 

2798  and  2799.  Surplus  money  on  foreclosure  when  paid  to  surro- 
gate and  how  distributed 494 

GhsKERAL  PROVISIONS  RELATING  TO  BFECIAL  PROCEEDINOS : 

§  25.  No  discontinuance  by  reason  of  vacancy,  etc 665 

26.  In  New  York  one  judge  can  continue  proceedings  begun  be- 
fore another 665 

87.  Trials  elsewhere  than  at  court-house 666 

44.  Process  and  proceedings  remain  valid 666 

52.  Substitution  of  an  officer  in  a  special  proceeding 666 

53.  Proceedings  before  substituted  officer 666 

268.  Jurisdiction  in  special  proceedings  out  of  court 667 

293.  Jurisdiction  in  special  proceedings  in  city  of  Buffalo 667 

842.  Proceedings  when  county  judge  disqualified  or  incapable  of 

acting 667 

348.  Powers  of  County  Court  and  judge 667 

414.  Cases  to  which  statute  of  limitation  applies 668 

433.  Provisions  as  to  service  of  summons  apply  to  special  proceed- 
ings   668 

716.  Certain  receivers  may  hold  real  property 668 

815.  Undertaking,  etc.,  not  affected  by  change  of  parties 668 

825.  Filing  papers  in  special  proceeding ...  668 

860.  Witness  exempt  from  arrest 668 

867.  Production,  etc.,  of  books  of  account 

1356.  Appeal  from  order  made  in  the  same  court 

1857.  Appeal  when  made  from  an  order  made  by  another  court  or 

judge «70 

1358.  Proceedings  may  be  reviewed 671 

1359.  Limitation  of  time  to  appeal ^'^^ 

1360.  Stay ;  hearing  of  appeal ;  decision  thereon ^^^ 

1688.  "When  special  proceeding  not  allowable ...    ^'^ 

1777.  Misnomer  of  corporation ... . .   ^^ 

1814.  Action  by  or  against  executors,  etc.,  to  be  in  representative 

capacity. ^™ 

1900.  Maliciously  suing,  etc.,  in  name  of  another ^^ 
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Obneral  provisionb  relating  to  special  procebdingb — Continued.      Pase. 
§  2517.  What  is  commencement  of  proceeding  within  statute  of  limi- 
tations    673 

2861.  Jurisdiction  must  be  specially  conferred 673 

2868.  Justice  to  hold  courts;  general  powers 673 

^         8160.  Transfer  of  action  on  expiration  of  term 678 

8152.  Proceedings  upon  transfer  of  action 678 

8197.  Certain  pending  action  transferred 678 

8240.  Costs  in  special  proceedings 678 

8258.  When  defendant  entitled  to  double  or  increased  costs 678 

8259.  Increased  disbursements  not  allowed 678 

3279.  Title  applies  to  special  proceedings 678 

8316.  Jurors'  fees  in  special  proceedings 679 

8334.  Definition  of  special  proceeding 679 

8343.  Rules  of  construction 679 

8352.  Effect  of  this  act  on  proceedings  taken  or  rights  accrued. . . .  681 

Habeas  corpus  to  bring  up  a  person  to  testift  : 

§  2008.  Habeas  carpus  to  testify ;  by  whom  issued 8 

2009.  Id. ;  when  allowed  by  judge 9 

2010.  Id.;  in  suit  before  justice  of  the  peace,  etc 9 

2011.  The  last  three  sections  qualified 9 

2012.  Application ;  how  made 9 

2013.  Certain  prisoners  to  be  remanded 11 

2014.  Officer  to  obey  and  return  writ 11 

2015.  Who  entitled  to  prosecute  the  writs. 12 

2016.  When  neither  writ  shall  be  allowed 16 

2017.  Application ;  how  and  to  whom  made 17 

2018.  Application  in  another  county;  proof  required 18 

2019.  Contents  of  petition 18 

2020.  When  writ  must  be  granted ;  penalty  for  refusing 20 

2021.  Form  of  writ  of  Tiabeas  corpus, 20 

2022.  Form  of  writ  of  certiorari 21 

2023.  When  writ  returnable  before  another  judge 21 

2024.  When  writ  sufficient .'. 21 

2025.  When  writ  to  issue  without  application 21 

2026.  Return;  its  contents 21 

2027.  Habeas  corpus  ;  body  of  prisoner  to  be  produced,  unless,  etc. .     28 

2028.  Proceedings  on  disobedience  of  writ 28 

2029.  Id. ;  precept  to  bring  up  prisoner 25 

2030.  Id. ;  power  of*  county  may  be  called. 26 

2031.  Proceedings  on  return  of  habeas  eorpuh 26 

2032.  Wlien  prisoner  to  be  remanded 26 

2033.  Wiien  to  be  discharged  in  civil  cases 28 

2034.  The  last  section  modified ....     28 

2035.  Proceedings  on  irregular  commitment 29 

2036.  Id.  when  prisoner  may  be  committed  to  another  officer 29 

2037.  Custody  of  prisoner  pending  the  proceedings 29 

2038.  Notice  to  person  interested  in  dcteution 29 
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1 2039.  Prisoner  may  controvert  return ;  proofs  thereupon 30 

2040.  Proceedings  upon  sickness,  etc.,  of  prisoner 81 

2041.  When  certiorari  to  issue  on  application  for  lidbeas  eorptu, 31 

2042.  Proceedings  upon  its  return 31 

2043.  Id. ;  when  discbarge  to  be  granted ;  when  proceedings  to  cease.  81 

2044.  When  certiorari  does  not  prevent  habeas  corpus 38 

2045.  Bail  on  certiorari;  when  and  how  ordered 32 

2046.  Id. ;  when  and  how  taken 82 

2047.  Discharge  of  prisoner  bailed 83 

2048.  Order  substituted  for  writ  of  discharge;  service  and  effect 

thereof 83 

2049.  Enforcing  order  for  discharge,  penalty,  etc 33 

2050.  When  prisoner  discharged  not  to  be  imprisoned. 33 

2051.  Penalty  for  violating  the  last  section 34 

2062.  Id.  for  concealing  prisoner,  etc.,  to  avoid  writ 34 

2053.  Id.  for  aiding,  etc 34 

2054.  Warrant  to  bring  up  prisoner  about  to  be  removed 34 

2055.  When  offender  to  be  arrested 35 

2056.  Execution  of  warrant ;  proceedings  to  relieve  prisoner 35 

2057.  Id. ;  proceedings  to  punish  offender 36 

2058.  When  appeal  may  be  taken  in  cases  under  this  article 36 

2059.  Id. ;  by  people 36 

2060.  Prisoner  who  appeals  may  be  admitted  to  bail 86 

2061.  Id.,  recognizance,  etc 87 

2062.  Id.,  on  ap{>cal  to  Court  of  Appeals 38 

2063.  Custody  of  prisoner  until  he  gives  bail 38 

2064.  When  recognizance  to  be  valid  for  an  adjournment,  etc 38 

2065.  Penalty  for  refusing  copy  of  process 38 

2066.  Application  of  this  article  to  other  writs  of  habeas  corpus 88 

Infant  lunatio,  idiot,  or  habitual  drunkard,  proceedings  for  bale 

OF  REAL  ESTATE  OF : 

2345.  Action  to  compel  conveyance 411 

2846.  Who  may  maintain  action 412 

2847.  Judgment;  effect  of 412 

2348.  Application  to  dispose  of  real  property,  in  what  cases 412 

2349.  Id. ;  by  whom 415 

2350.  Contents  of  petition 415 

2851.  Bond  of  committee  of  lunatic,  etc 415 

2352.  Id.  of  guardian  of  infant 416 

2353.  Bond ;  how  prosecuted 421 

2354.  Reference  to  inquire  into  the  application 422 

2855.  Final  order 428 

2356.  Report  of  sale,  etc 480 

2357.  Certain  sales,  etc.,  prohibited 434 

2358.  Effect  of  conveyance,  etc 435 

2359.  Proceeds  of  sale  deemed  real  property 436 

2360.  Infant  deemed  a  ward  of  court 436 
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§  2361.  Disposition  of  proceeds ;  accounting 437 

2863.  Particular  estates ;  when  included  in  sale 440 

2363.  Id. ;  when  belonging  to  infant,  etc 441 

2364.  Debts  of  infant,  etc.,  to  be  paid  equally 441 

Insolyekt  debtor,  discharge  of,  from  hib  dbbts  : 

$2149.  Who  may  be  discharged 164 

2150.  To  what  court  application  to  be  made 166 

2151.  Contents  of  petition 166 

2152.  Consent  of  creditors  to  be  annexed  167 

2153.  Consent  of  executor,  administrator,  receiver,  etc 168 

2154.  Id.  of  corporation,  etc 168 

2155.  Id.  of  partnership 168 

2156.  Effect  of  consent  where  petitioner  is  a  joint  debtor 168 

2157.  Consent  of  purchaser  of  debt,  etc 168 

2158.  Consenting  creditor  must  relinquish  security 169 

2159.  Penalty  if  creditor  swears  falsely 171 

2160.  Affidavit  of  consenting  creditor 171 

2161.  When  non-resident  creditor  to  annex  account,  etc 172 

2162.  Petitioner's  schedule 173 

2163.  His  affidavit 176 

2164.  Order  to  show  cause 176 

2165.  How  order  published  and  served 177 

2166.  Hearing 179 

2167.  Putting  cause  on  calendar 180 

2168.  Opposing  creditor  to  file  specifications  and  make  demand  for 

jury 180 

2169.  Id.  to  file  proofs  if  not  named  in  schedule 181 

2170.  Proceedings  if  jurors  do  not  agree 181 

2171.  When  insolvent  required  to  produce  his  non-resident  vrife. , .  181 

2172.  Examination  of  insolvent 182 

2173.  When  insolvent  cannot  be  discharged 183 

2174.  When  assignment  to  be  directed 183 

2175.  Assignment ;  contents,  and  to  whom  made 184 

2176.  Id.;  trustees,  how  designated 185 

2177.  Effect  of  assignment  185 

2178.  When  discharge  to  be  granted 186 

2179  and  2180.  Proceedings  where  trustee  refuses  to  give  certifi- 
cate, etc 1®^ 

2181.  Discharge,  etc.,  to  be  recorded 189 

2182.  Effect  of  discharge 1^0 

2183.  Id. ;  exception  as  to  foreign  contracts  or  creditors 192 

2184.  Id.;  as  to  debts,  etc.,  to  United  States  and  the  Stote 193 

2185.  Insolvent  to  be  released  from  imprisonment 193 

2186.  Discharge,  when  void IW 

2187    Invalidity  may  be  proved  on  motion  to  vacate  order  of  arrest, 

etc IW 
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IMPRISONMENT :  Page. 

§  2188.  Who  may  be  exempted,  and  by  what  court 197 

2189.  Contents  of  petition 198 

2190.  Petitioner's  schedule 199 

2191.  His  affidavit 199 

2192.  Order  to  show  cause 199 

2193.  Hearing,  etc 200 

2194.  Order  directing  assignment,  and  assignment  pursuant  thereto,  200 

2195.  When  discharge  to  be  granted,  effect  of 201 

2196.  Discharge  to  be  recorded 202 

2197.  Petitioner  to  be  released  from  imprisonment 202 

2198.  Debts  not  affected,  etc 202 

2199.  Discharge,  when  void 202 

Imprisoned  debtor;  Discharge  of,  from  prison: 

§  2200.  Who  may  be  discharged 202 

2301.  To  what  court  application  to  be  made 203 

2202.  When  petitioh  may  be  presented 204 

2203.  Contents  of  petition ;  schedule 205 

2204.  Affidavit  of  petitioner 206 

2205.  Notice  to  creditors 206 

2206.  Id. ;  when  service  cannot  be  made 207 

2207.  Id. ;  when  State  a  creditor 207 

2208.  Proceedings  on  presentation  of  petition 207 

2209.  Adjournment 211 

2210.  Proceeding  on  adjourned  day 211 

2211.  Assignment ;  effect  of 211 

2212.  Discharge,  when  to  be  granted 211 

2213.  Petitioner's  property  still  liable 212 

2214.  When  creditors  may  issue  new  execution  against  person. . .   .  212 

2215.  Powers  and  duties  of  trustees 212 

2216.  Creditor  may  notify  debtor  to  apply  for  discharge 212 

2217.  Effect  of  failure  to  so  apply 213 

2218.  Debtor  to  United  States,  etc.,  not  to  be  discharged 213 

Mandamus  : 

$  2067.  Kinds  of  writ;  how  alternative  writ  granted . .  67 

2068.  When  writ  granted  at  Special  Term 60 

2069.  Id.  at  General  Term  of  Supreme  Court 60 

2070.  When  peremptory  majidamus  to  issue  in  first  instance 61 

2071.  Alternative  writ ;  how  served  .   68 

2072.  Writ ;  how  returnable 68 

2073.  Return  or  demurrer  to  first  writ 68 

2074.  Return;  how  made 70 

2075.  Motion  to  set  aside  writ 70 

2076.  Contents  of  alternative  writ ;  demurrer  thereto 72 

2077.  Form  and  contents  of  return * 78 

2078.  Further  return  can  be  compelled ;  demurrer  to  return 75 
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§  2079.  Issue  of  fact ;  when  it  arises 75 

2080.  Application  of  certain  provisions  of  chapter  sixth 76 

2081.  Service  of  notice  of  filing  return  and  demurrer 76 

2082.  Subsequent  proceeding  the  same  as  in  an  action 76 

2083.  Issue  of  fact ;  how  triable 88 

2084.  Id. ;  where  triable 84 

2085.  Issue  of  law  upon  General  Term  mandamtis;  how  and  where 

triable 84 

2086.  Costs 84 

2087.  Appeals 85 

2088.  When  relator  to  recover  damages 87 

2089.  Stay  of  proceedings ;  enlargement  of  time 87 

2090.  Fine  in  certain  cases 88 

Name  of  an  individual;  Proceedings  to  change: 

{  2410.  Application ;  where  made 499 

2411.  Id. ;  in  Buffalo  and  Brooklyn. 499 

2412.  Petition 499 

2413.  Order 500 

2414.  Application  by  an  infant ....  500 

2415.  Order  to  be  published ;  papers  to  be  recorded 6ul 

2416.  When  new  name  to  be  assumed 501 

2417.  Action  not  to  abate,  etc 502 

2418.  County  clerk  to  make  return,  etc 502 

Prohibition  : 

§  2091.  Kinds  of  writ;  how  granted 93 

2092.  When  writ  granted  at  Special  Term 95 

2093.  Id.  at  General  Term  of  the  Supreme  Court 97 

2094.  Alternative  writ  must  issue  first ;  its  contents 99 

2095.  Id.,  wlien  returnable ;  how  served 99 

2096.  Absolute  writ  issues  unless  return  made 99 

2097.  Legal  objections;  how  taken;  motion  to  quash  or  set  aside 

writ 100 

2098.  Return  by  party ;  proceedings  when  he  adopts  judge^s  return,  100 

2099.  Proceedings  after  return ;  trial  by  jury 101 

2100.  Final  order;  costs... 101 

2101 .  Appeals 103 

2102.  Stay  of  proceedings ;  enlargement  of  time 103 

Reference  of  claims  against  estates: 

§  1822.  Limitation  of  action  by  creditor  on  claim  rejected,  etc 566 

Reltgious  corporations,  sale  of  real  estate  of: 

§   840.  Jurisdiction ' 588 

CODE. 
State  writs: 

{  1991.  State  writs  enumerated 1 

1992.  State  writs  to  be  under  seal 4 

68 
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§  1993.  State  writs  at  instance  of  people 4 

1994  When  relator  joined ;  parties 5 

1995.  Parties  may  appear  by  attorney 5 

1996.  Allowance  with  date  to  be  indorsed 5 

1997.  Proceedings  on  writ;  final  order 6 

I                                    1998.  When  writ  returnable « 

1999.  How  State  writ  served 6 

2000.  How  habeas  served  ;  fees  and  undertaking 6 

2001.  Fees  to  persons  not  officers *. 7 

2002.  Last  two  sections  qualified 7 

2008.  Service  of  writ  where  person  concealed 7 

2004.  Person  served  to  obey  habeas 7 

2005.  Person  served  to  obey  certiorari 8 

2006.  Time  of  returning  habeas 8 

2007.  Costs  on  final  order  collected  by  contempt  proceeding. 8 

SUICMART  PROCEBDINOB  TO  RBCOYBR  POSSESSION  OF  REAL   PROPERTY: 

§  2281.  When  tenant  may  be  removed 287 

2232.  Person  holding  over,  upon  land  sold,  etc.,  may  be  removed. .  298 

2288.  Id.  in  case  of  forcible  entry  or  detainer 296 

2234.  Application ;  to  whom  made 297 

2235.  Petition  by  person  entitled  to  possession 298 

2287.  Petition  by  neighbor  of  bawdy-house,  etc 808 

2238.  Precept 809 

2239.  Id.  in  New  York  city 812 

2240.  Id.;  how  served 812 

2241.  Duty  of  person  to  whom  copy  of  precept  is  delivered 313 

2242.  When  ])recept  to  be  served  on  landlord  of  bawdy-house 814 

2243.  Proof  of  service  of  precept 814 

I  2244.  Answer 815 

i  2245.  Issues  upon  forcible  entry  and  detainer 817 

2246.  In  New  York   District  Court  cause  can  be  transferred   to 

I  another  court  for  trial 319 

2247.  Trial 319 

2248.  Adjournment 821 

I  2249.  Final  order  upon  trial 821 

2250.  Amount  of  costs;  how  collected 822 

2251.  Warrant  to  dispossess  defendant     322 

2252.  Execution  of  warrant 828 

2253.  When  warrant  cancels  lease ;  exception 328 

2254.  When  and  how  stayed 824 

2255.  Undertaking;  how  disposed  of. 325 

2256.  Redemption  by  lessee 326 

^                                     2257.  Id.  by  creditor  of  lessee S26 

2258.  The  last  two  sections  qualified 827 

2259.  Order  to  be  made  thereupon;  liability  of  person  redeeming. .  827 

2260.  Api)eal 327 

2261.  Effect  of  appeal  limited  in  certain  instances 828 
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tinued. Paipe. 
§  2262.  Warrant ;  how  stayed  on  appeal 328 

2263.  Appellate  court  may  award  restitution ;  action  for  damages  . .  820 

2264.  Application  of  this  title ;  effect  of  final  order 380 

2265.  How  proceedings  under  this  title  to  be  stayed 831 

SiTPPLEMENTART  TO  EXECUTION : 

§  2432.  The  different  remedies  und^r  this  title 512 

2433.  Nature  of  the  remedies ;  review  of  orders 512 

2434.  What  judge  may  entertain  the  proceedings 518 

2435.  Order  to  examine  judgment  debtor  after  return  of  execution,  516 

2436.  Id.  before  return  of  execution 524 

2437.  Warrant  of  arrest  instead  of  order 526 

2438.  Id.  after  the  order  has  been  made 527 

2489.  Warrant ;  how  vacated,  etc 527 

2440.  Undertaking  may  be  required 627 

2441.  Order  to  examine  person  having  property,  etc.,  of  judgment 

debtor 528 

2442.  Either  order  may  require  attendance  before  a  referee 531 

2443.  Reference  may  be  ordered  at  any  time 532 

2444.  Proceedings  upon  examination ;  adjournment 533 

2445.  Referee  to  be  sworn 535 

2446.  Order  permitting  person  indebted  to  pay  debt  to  sheriff 636 

2447.  Order  requiring  delivery. of  money  or  property  to  sheriff  or 

receiver 536 

2448.  Duty  of  the  sheriff. 536 

2449.  Hpw  money  or  property  applied  to  pay  the  judgment 537 

2450.  Balance  to  be  paid  or  delivered  to  judgment  debtor,  etc 537 

2451.  Judge  may  enjoin  transfer,  etc.,  of  property 541 

2452.  Mode  of  service  of  certain  papers 542 

2453.  Service  of  a  warrant 543 

2454.  How  proceediDgs  discontinued  or  dismissed 548 

2455.  Costs  to  judgment  creditor 544 

2456.  Id.  to  judgment  debtor,  etc 545 

2457.  Disobedience  to  order;  how  punished 545 

2458.  Upon  what  judgment  and  to  what  county  the  execution  must 

have  issued 549 

2469.  In  what  county  judgment  debtor,  his  bailee,  etc.,  must  attend,  550 

2460.  No  person  excused  from  answering:  on  the  ground  of  fraud  . .  551 

2461.  Proceedings  where  judgment  is  against  joint  debtors 551 

2462.  Proceedings  commenced  before  one  judge  may  be  continued 

before  another 552 

2463.  Cases  where  this  chapter  is  not  applicable 552 

2464.  When  and  how  receiver  may  be  appointed 558 

2465.  Notice  to  other  creditors  556 

2466.  Only  one  receiver  to  be  appointed ;  former  receivership  may 

be  extended 556 

2467.  Order  to  be  filed  and  recorded 557 
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S  2468.  When  property  is  vested  in  receiver 557 

2469.  How  receiver's  title  to  personal  property  extended  by  relation,  558 

2470.  County  clerk  to  record  orders,  etc. ;  penalty  for  neglect 662 

2471.  Receiver  to  be  subject  to  control  of  court 563 

Tenant  fok  life;  Procbedinob  to  discover  the  death  of: 

§  2802.  Petition  for  production  of  tenant  for  life 378 

2803.  Contents  of  petition , 379 

2304.  Service  of  petition  and  notice 379 

2305.  Proceedings  upon  presentation  of  petition 380 

2306.  Service  of  order,  powers,  etc.,  of  referee 880 

2307.  Baheas  corpus 381 

2808.  Report  of  referee 381 

2309.  Dismissal  of  petition  when  order  complied  with 881 

2310.  When  life  tenant  deemed  dead,  and  petitioner  let  into  pos- 

session . .    .* 381 

2311.  Commiasion  to  be  issued  if  life  tenant  is  without  the  State. .  381 

2312.  General  provisions  respecting  the  commission 382 

2313.  Petitioner  to  give  notice  of  its  execution ....  382 

2314.  Execution  thereof 382 

2315.  Proceedings  on  return  of  commission 382 

2316.  Costs 381 

2317.  Property ;  when  restored 881 

2318.  Remedy  of  person  evicted  for  profits,  etc 381 

2319.  Order  not  conclusive  in  ejectment 381 

CoKMITTEB    of     FBR80N     AND    ESTATE  OF  LUNATIC,    IDIOT  OR   HABFTUAIj 
DRUNKARD : 

Practice  under  Revised  Statutes 883 

Change  in  procedure  by  Code 884 

In  what  court  proceedings  had 884 

Duty  of  the  court 884 

Committee  of  person  and  estate ;  when  appointed 884 

<<  Lunacy  "  and  lunatic^  defined 884 

Habiinal  drunkard ;  what  constitutes 885 

Powers  of  committee 886 

Application  to  be  by  petition 887 

Must  be  at  Special  Term 387 

Overseer  of  poor ;  when  to  apply  887 

Proof  to  accompany  petition 887 

Notice ;  when  required  to  relators 887 

Must  be  an  inquisition 888 

Lunatic  to  have  notice 888 

Precedent  for  affidavit  (lunatic) 888 

Precedent  for  petition  (lunatic) 889 

Precedent  for  petition  (habitual  drunkard) 390 

Precedent  for  affidavit  (habitual  drunkard) 891 

Who  appointed  when  lunatic  resides  out  of  the  State 891 
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Authority  of  foreign  committee 803 

When  commission  to  issue 802 

Precedent  for  order  for  commission 802 

Jury  to  be  summoned .' 803 

Contents  of  commission 303 

Precedent  for  commission 808 

Commissioners  to  take  oath 804 

Vacancy ;  how  filled 804 

Form  of  oath  to  commissioners 804 

Notice  of  time  and  place  of  hearing 304 

Precept  to  issue  to  sheriff  to  summon  jury 804 

Form  of  notice  to  sheriff 804 

Powers  of  commissioners 805 

Lunatic  to  be  produced  on  hearing 805 

Form  of  oath  to  jury 805 

Inquisition  to  be  signed  and  returned  to  county  clerk 806 

Inquisition ;  form  of 806 

Compensation  of  commissioners  and  jurors 807 

Trial  at  trial  term  or  circuit 807 

Reference  as  to  what  matters  proper 807 

Expenses  of  hearing 807 

Order  for  trial  by  jury 807 

Proceeding  not  reviewable  collaterally 807 

Return  of  commission 808 

Costs;  when  allowed 898,400 

Confirmation  of  inquisition 808 

New  hearing ;  when  had 808 

Committee;  who  appointed  as 800 

Petition  for  appointment  of  committee 800 

Security  to  be  given  by  committee 401 

Form  for  bond 401 

Compensation  of  committee 402 

Committee  subject  to  control  of  court 408 

Vacancy  filled  by  court 408 

Bnties  of  committee.  403 

Powers  of  committee 408 

Effect  of  inqnisition 404 

Suit  or  reference  to  be  allowed  by  order  of  court 404 

When  leave  to  sue  granted 405 

When  judgment  against  lunatic  void 405 

How  acts  before  inquisition  affected 405 

What  acts  of  lunatic  are  void  and  what  voidable 406 

Committee  may  maintain  suit 406 

Lunatic  can  bring  suit  before  inquisition  . .    407 

Inventory  account  and  affidavit  to  be  filed  by  committee 407 

Fuller  inventory  may  be  required 407 

Form  for  inventory  and  account 408 
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Committee ;  when  discharged 409 

Precedent  for  order  discharging  committee 410 

Power  of  committee  ceases  on  death  of  lunatic 410 

Contempt: 

When  punishable  under  this  chapter 338 

Disobedience  of  injunction  a  contempt 334,  342 

Must  impair  riglit  or  remedy  to  be  panishable 334 

Distinction  between  civil  and  criminal  contempts 834 

Contempts  under  the  Code  defined 835 

Legislatire  contempts 336 

Contempt  of  board  of  snperrlsors 336 

Disobedience  to  subpoena 337 

Disobedience  of  order  on  deposition 837 

Arrest  of  witness 337 

Sheriff  required  to  return  inventory 837 

Contempt  proceedings  on  discovery ...    337 

Application  to  another  judge  for  order 337 

Refusal  to  deposit  title  deeds 337 

"Waste  after  sale  on  execution 337 

Enforcing  judgment  by  contempt  proceedings 837,  344 

Disobedience  to  surrogate's  decree 337,  345 

Alimony;  refusal  to  pay^  is  contempt 837,  342,  867 

Referee  to  obey  order  in  supplementary  proceedings.... 837,  345,  356 

Right  to  punish,  a  common-law  right 337 

Power  of  inferior  courts , 837 

Refusal  to  punish  not  reviewable 838 

Disobedience  of  an  erroneous  order 338 

Disobedience  of  a  void  order 338 

Appeal  from  order  does  not  justify  disobedience 839 

What  is  in  mitigation  of  punishment 839 

What  is  defense  for  disobedience 839 

Copy  order  must  be  served 339,  348 

Must  be  in  power  of  party  to  comply 840 

Assignee  cannot  be  punished 840 

Third  party  not  punishable 840 

Evasion  not  tolerated 841 

Officers  of  corporation  may  be  punished 841 

Interference  with  property  in  hands  of  receiver 343 

Bringing  suit  against  committee  of  lunatic 343 

Sureties  falsely  justifying 343 

Putting  in  false  answer 843 

Answer  may  be  stricken  out 843,  867 

Executor ;  when  punishable 346 

Miscellaneous  cases.         847 

Attorney ;  when  in  contempt 347 

Witness ;  when  punishable 848 

Confidential  communications 848 
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Contempt  in  open  conrt 348 

Order  a  sufficient  commitment 349 

Precedent  for  order  for  commitment 849 

Refusal  to  pay  money;  proceedings  on 850 

When  attachment  issaeg  in  ftnt  instance 850 

Demand  necessary 850 

Precedent  for  warrant  to  commit 851 

Order  for  commitment  351 

Order  to  show  cause ;  when  proper 352 

Order  to  arrest  and  bring  before  the  court 853 

Affidavit  necessary 852 

Notice  of  motion  not  proper 852 

Proceedings  on  hearing  before  court 853,  870 

Attachment;  where  returnable 853 

What  most  be  recited  in  the  order 853 

Papers;  how  entitled 854 

Precedent  for  affidavit 354 

Precedent  for  order  to  show  cause •  •  •  •  355 

Precedent  for  warrant  to  attach 355 

Notice  to  sheriff  to  put  him  in  contempt 356 

Order  to  show  cause  where  returnable 856 

When  order  to  show  cause  returnable  before  a  referee 356 

Terms  used  in  chapter  defined 357 

Copy  of  papers  to  be  served  on  accused 357 

When  papers  may  be  served  on  attorney 358 

Undertaking  for  appearance  to  answer 858 

Duty  of  sheriff  on  attachment 358 

Conditions  of  undertaking 359 

Precedent  for  undertaking 859 

When  attachment  cannot  issue 859 

Undertaking  to  be  filed . . .' 360 

Return  by  sheriff 860 

Interrogatories  to  be  filed 860 

Order  for  interrogatories 364 

Precedent  for  answer  to  petition . .  .* 860 

Answer  and  hearing 361 

Refusal  to  answer  interrogatories 361 

Affidavits;  by  whom  may  be  read 862 

What  to  be  considered  by  the  court 862 

Final  order;  when  made 862 

Interrogatories 864 

Answer  to  interrogatories 364 

Form  for  order  discharging  attachment 865 

Want  of  commitment 866 

What  final  order  must  show 862 

How  far  recitals  conclusive 863 

Costs  should  be  inserted  in  final  order 863 
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When  party  has  jail  liberties 868,  873 

Contempt  not  proper  when  execution  can  issue 363 

Warrant  need  not  recite  interrogatories 864 

Surrogate's  Court ;  powers  of,  to  commit 867 

Partj  In  contempt  not  entitled  to  a  faror 368 

Action  for  divorce  by  party  in  contempt 868 

Review  of  final  order 868 

Appeal  may  be  taken  from  final  order 869 

Wlien  accused  remanded 869 

Proceedings  on  order  to  show  cause 870 

Accused  committed  upon  order 870 

Fine ;  amount  of,  how  fixed 870 

Question  of  damages  may  be  sent  to  referee 870 

Damages  must  be  proved 871 

When  only  costs  and  expenses  imposed 871 

Compensation  to  relator^s  attorney 871 

Advice  of  counsel  and  good  faith  of  accused 872 

When  accused  imprisoned 878 

Proceedings  when  defendant  unable  to  endure  imprisonment 873 

Accused  may  be  indicted  notwithstanding  punishment 874 

Proceedings  on  failure  to  appear  after  giving  undertaking 874 

Undertaking;  when  and  how  prosecuted 374 

Precedent  for  order  to  prosecute  bond 874 

People ;  when  to  prosecute 375 

Sheriff;  when  to  be  prosecuted 875 

Misconduct  at  circuit ;  how  punished 875 

Corporation;  Proceedings  for  voluntary  dissolution  op: 

Petition ;  when  and  where  to  be  presented 502 

Proceedings  wast  conform  to  statate 508 

Conrt  of  eqnity  has  no  power 502 

Receiver ;  when  to  be  appointed 502,  506,  508 

Judgment  of  court  necessary 508 

Effect  of  sale  of  all  assete 608 

Trustees  equally  divided ;  how  dissolved 504 

What  corporations  not  included  in  section 504 

What  must  appear  by  petition 504 

Precedent  for  petition 505 

Affidavit  to  be  annexed  to  petition 506 

Injunction  cannot  be  granted  on  order  to  show  cause 506 

Precedent  for  order  to  show  cause 606 

Copy  order  to  be  published 507 

Service  of  copy  order • 507 

Hearing  on  return  day  of  order 507 

What  must  appear  by  decision 507 

Precedent  for  referee's  report 508 

Referee  entitled  to  nse  original  papers 508 

Motion  for  final  order ,  when  made 508 
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Corporation ;  when  dissolred 509 

Director  or  trustee  may  be  receiver 509 

Assets  to  be  converted  into  money 509 

When  title  of  receiver  vests 609 

Revised  Statutes  applicable  to  receiverships 509 

Precedent  for  order  dissolving  corporation 510 

Transfer  by  corporation  void  after  appointment  of  receiver 510 

Debts  may  be  collected 511 

Corporations  cannot  mal^e  preferences 511 

Corporations  excepted  from  title 511 

Costs  : 

CertioraH 140,  152,  676 

Oerti&rari  under  act  of  1880 148,  162 

Committee  of  lunatic,  idiot  or  drunkard 898,  400 

Contempt , 863,  674 

Foreclosure  by  advertisement 489,  490 

General  assignments 275,  276,  675 

Habeas  corpus 40,  676 

Infant's  real  estate. .    437,  440 

JIfandamus 84,  677 

Prohibition 101 

Reference  out  of  Surrogate's  Court 579,  581 

Railroads;  proceedings  to  acquire  lands  for 649,  674,  680 

State  writs 8 

Summary  proceedings 322-676 

Surplus  moneys ^ 676 

Summary  proceedings 544 

Receiver;  when  required  to  give  security  for 562 

Crime;  Care  of  the  property  of  a  person  confined  for: 

Provisions  of  Revised  Statutes 282 

Reasons  given  by  codifiers  for  changes • 288 

Trnstees  of  imprisoned  person ;  when  appointed 288 

Petition ;  contents  and  by  whom  made 283 

Creditor  most  file  declaration 288 

Property  to  be  described 283 

What  papers  to  be  annexed  to  petition 288 

Subpoena;  when  issued 283 

Precedent  for  petition  by  creditor ^ 284 

Affidavit  of  applicant  and  copy  sentence 284 

Order  to  be  made  on  petition 285 

Order  to  show  cause 285 

Hearing  on  return  of  order 286 

Trustee ;  when  appointed 286 

Order  appointing  trustee  286 

Wheof  title  vests  in  trastee 286 

Removal  of  trustee 286 

89 
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Property  of  persou  confined ;  how  applied 287 

Death  or  discharge  of  prisoner 287 

Commissions  of  trustee 287 

Application  of  promions  to  all  cases 287 

Fine;  Procbedikgs  to  collect: 

Changes  in  statute 875 

Clerk  to  prepare  schedule 876 

Precedent  for  schedule 376 

Certificate  by  clerk 876 

Warrant  to  collect  fine 377 

Precedent  for  warrant 877 

Warrant  to  sheriff  of  another  county 877 

Dtities  of  sheriff  under  warrant 877 

District  attorney  may  compel  return 877 

Form  of  return  by  sheriff 877 

Delinquent;  when  arrested 378 

Action ;  when  maintained 378 

Title ;  when  does  not  apply 378 

FOBBCLOSXTRB   OF  H0STGA6E  BY  ABTEBTISSBOSirr : 

Statutory  requirements  must  be  strictly  complied  with.  .472,  476,  481,  483 

What  are  requisites  for  foreclosure 472 

Statutes  not  applicable  outside  the  State 473 

Mortgage  must  be  recorded 478 

Notice  of  sale ;  requisites  of. 474 

When  original  notice  is  defective 474 

Land  in  dilTereiit  eonnties 475 

Aetna!  notice  of  sale  insufficient 475,  481 

Personal  representatfyes  must  be  served 475,  477 

Dower  right ;  how  cut  off 475,  481 

Computation  of  time ;  how  made 476 

Notice  of  sale ;  how  served 476 

Duty  of  county  clerk  as  to  notice 477 

What  notice  of  sale  must  specify 477 

When  equity  of  redemption  not  barred 477 

When  notice  irregular  and  void 477 

Property  may  be  sold  free  of  incumbrance 478 

Precedent  for  notice  of  sale 478 

Postponement  of  sale 479 

Notice  of  postponement;  how  given 479 

Form  of  notice  of  postponement.. 480 

Time  and  place  of  sale 480 

Distinct  pareels  sold  separately 480 

Only  sufficient  to  be  sold  to  pay  amount  due 480 

Mortgagee  may  purchase  at  sale 480 

Effectofsale 481 

Sale  under  usurious  mortgage •••• 482 


Indez.  707 

FORBCLOSUIIB  OF  MORTGAGE  BT  ADYBBTISEMENT  —  Continued.  ^hfte. 

Mortgagee ;  when  entitled  to  crop 482 

When  relief  given  by  suit 482 

Affidavitg  of  Bale ;  requirements  of 488 

When  separate  affidavits  may  be  made 483 

Proofs  of  sale  to  be  liberally  oonstrued# 488 

Affidavits  prima  facie  evidence 484 

Foreclosures  not  complete  without  affidavits 484 

Affidavit  of  affixing  by  clerk 485 

Affidavit  of  auctioneer. 485 

Affidavit  of  affixing  on  court-bouse  door 485 

Affidavit  of  publication 486 

Affidavit  service  notice 488 

One  copy  notice  safflcient 487 

One  affidavit  sufficient 487 

Affidavits  to  be  filed  and  recorded 487 

Affidavits  presumptive  evidence 487 

Effect  of  omission  to  record 487 

Foreclosure  to  be  noted  on  record 488 

Direct  of  affidavits 488 

When  and  how  legal  title  passes 488 

Costs  allowed  by  statute 489 

Disbursements  allowed  by  statute 489 

Costs  to  be  taxed 489 

Bill  of  costs  and  disbursements 490 

Sarplns  moneys ;  wliere  to  be  paid  in 491 

Notice  of  claim  to  surplus  to  be  filed 491 

Petition  for  payment  of  surplus 491 

Notice  of  application ;  on  whom  to  be  served 492 

Notice  of  motion  for  surplus 492 

Order  of  reference  to  be  made 492 

Court  to  distribute  on  referee's  report 492 

Order  of  reference  as  to  surplus 492 

Report  of  referee 493 

Order  upon  report  of  referee 493 

Decisions  as  to  surplus  moneys 493 

Sarplns  moneys  in  case  of  decedent 494 

When  surplus  to  be  paid  into  Surrogate's  Court 494 

Moneys ;  how  distributed  in  Surrogate's  Court 494 

Citation  to  issue  to  interested  parties 495 

Decree  on  return  of  citation 495 

Surplus  regarded  as  real  estate 495 

Loan  commissioner's  mortgages 495 

FORMS. 

See  PRBCBDEHTS. 
QjUmBAL   ASSIOKMBNTS: 

Is  a  special  proceeding 252 
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Powers  under;  conferred  on  Supreme  Court 218,  238 

Assignments  when  first  regulated  by  statute 214 

Beqnisites  of  assignments 214 

History  of;  legislation  on  the  subject 214 

Assent  of  assignee  requisite 214.  230 

Acknowledgment 230 

Right  to  make  assignment 215 

Recording  assignment 230 

Who  may  make  assignment 215 

Assignment  by  copartners 215,  221,  222,  225,  226 

Assignment  by  surviving  partner.   215 

Assignment  by  limited  partnership 216 

Individual  debts  to  be  paid  by  partnership 216 

Preferences 216,  221,  222,  227,  278 

Corporations ;  assignments  by 217 

To  whom  made 217 

Creditor  may  be  assignee 217 

Firm  cannot  assign  to  a  partner 217 

Consideration  not  necessary 218 

Description  of  property  assigned 218 

Validity ,, 218,  22« 

Beserration  fatal  to  assignment 218,  219 

Power  to  compound  debts 218 

Power  to  pay  taxes,  etc 218 

Compensation  to  assignee 219 

What  provisions  affect  validity 218,  225,  228 

Courts  construe  assignments  favorably 219 

What  vitiates  assignments 219,  220,  225 

Trust  for  benefit  of  assignor  fatal 220 

Condition  that  creditor  release  claim 220 

Authorizing  sales  on  credit 220,  225 

Authorizing  further  preferences  by  assignor 220 

Exempting  assignee  from  liability 220,  225 

Authority  to  continue  assignor's  business 220,  228,  225 

Provision  regulating  sale  of  property 221,  225 

Authorizing  assignee  to  assume  future  liabilities 281 

Provision  as  to  contingent  liabilities,  effect  of. 221 

Conclusive  evidence  of  fraudulent  intent 221 

Schedule  may  be  referred  to 221 

What  provisions  indicate  fraud 222 

County  judge  cannot  set  E^de 223 

General  creditor  cannot  set  aside 223,  226 

Omission  of  property  from  schedules 223 

Withholding  property  for  assignor's  use 223,  224 

Assignee  need  not  be  party  to  fraud 224 

Creditors  may  waive  fraud 224 

Decree  of  county  court ;  validity  of  224 
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Clerical  error;  effect  of 224 

When  creditor  must  resort  to  action 224 

Question  of  intent  is  for  jury 225 

Omission  of  assets  from  schedules 225,  228,  240 

Assignor's  possession  eTidence  of  fhind 226,  228 

Assignee  maj  sue  to  set  aside  eonvejance 226,  248 

Assignee  may  sue  to  set  aside  cliattel  mortgage 226,  244 

Effect  of  power  to  compromise  dehts 226 

Preferential  assignment  not  Yoid 227,  278 

"Who  may  be  preferred 227 

Omission  to  prefer  wages  of  laborers 228,  277 

Second  assignment,  when  ineffectual 229 

Fictitious  debts  not  to  be  provided  for 229 

Outlawed  debts  may  be  provided  for 229 

But  paid  claims  cannot  be 229 

Assignments  by  non-residents 230 

Secret  agreement  not  tolerated 280 

Aeknowledgment  and  recording 281 

When  title  pusses 282,  246 

Precedents  for  assignment 282,  234 

Inventory;  requisites  of 237 

To  be  delivered  to  county  judge , 237 

Affidavit  to  be  annexed 287 

Affidavit  by  whom  verified 237 

Books  and  papers  subject  to  examination 238 

Power  of  connty  jndge 288 

What  property  should  be  scheduled 238 

Beal  and  personal  property  passes  by  assignment 238 

All  property  passes  whether  scheduled  or  not -. 239 

Failure  to  file  schedules  does  not  affect  assignment 239 

Schedules  validate  usurious  mortgage 239 

Inventory ;  when  to  be  filed 239 

Precedent  for  schedules 240 

Affidavit  to  schedules 243 

Advertisement  for  claims 243 

ElTect  of  omission  to  present  claims 243 

When  assignee  cannot  refuse  payment 244 

Assignee  not  to  pay  fictitious  claim 244 

Wlien  assignee  liable  for  claims 244 

Assignee  not  compelled  to  pay  taxes 244,  259 

Precedent  for  petition  to  advertise 244 

Precedent  for  order  to  advertise 245 

Precedent  for  notice  to  produce  claims , 245 

Bond  to  be  given  by  assignee 245 

Conditions  of  bond  and  by  whom  approved 245 

Provisional  bond ;  when  to  be  filed 246 

Failure  to  file  bond  does  not  affect  assignment 246,  251 
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Bond  may  be  either  joint  oi-  several 246 

Cannot  convey  property  till  bond  is  filed 246 

Precedent  for  bond 246 

Powers  of  assignee  on  filing  bond 247 

Assignee  not  purchaser  for  valiie 247,  249 

Assignee  bonncl  to  sell  property 247 

Most  use  ordinary  pradenee 248,  249 

Limited  by  powers  given  by  assignment 248 

May  sue  for  fraudulent  transfer 248 

Limitations  of  powers  defined 248 

Must  all  act  together 248 

May  collect  money  paid  by  mistake 248 

May  be  removed  only  by  court 249 

Proceedings  for  removal 249 

Appointment  of  new  assignee  and  bond 249 

Amended  or  supplemental  inventory 249 

What  justifies  removal 249 

County  coart  has  fall  power  to  roM^ve  assignee 950,  2ol 

Creditors  may  compel  execution  of  trust 250 

How  fund  to  be  distributed 250 

Notice  of  application  to  remove,  to  whom  given 250 

Further  security  may  be  required    251 

Effect  of  failure  to  file  |N>nd 248,  251 

Action  on  bond ;  by  whom  brought 251 

Death  of  assignee ;  effect  of -. 253 

Accounting  can  be  had  at  any  time 253 

Citation  to  be  issued  by  county  judge 252 

Who  may  apply  for  citation 252,  258,  256 

Suit  in  equity  not  abolished 252,  256 

Practice  when  suit  is  brought 253 

Precedent  for  petition  by  creditor ...  258 

Precedent  for  petition  by  assignee 254 

Precedent  for  order  for  citation 254 

Precedent  for  citation 255 

Creditor  may  require  account 256 

Decree  only  affects  creditors  having  notice 256 

Decree  not  a  personal  judgment  against  assignee 256 

When  leave  given  to  compromise 256 

Court  rules  must  be  complied  with ...  256 

Assignee  to  be  charged  with  inventory 257 

Bond  only  discharged  on  accounting 257 

Report  of  referee ;  what  to  show 257 

Assignee  not  to  carry  on  business  of  assignor 257 

Only  one  accounting  to  be  had 257 

All  creditors  must  have  notice 258,  259 

Exceptions  to  referee's  report 258 

Who  may  share  in  distribution 358 
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